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TRIAL OF CIVIL SUITS IN MOFUSSIL COURTS.* 


We have on our table a pamphlet entitled “Practical Hints for the* 
trial of Civil Suits aud the Execution of Decrees in Mofoesil Courts.*^ 
We have carefully gone through the whole of it. lu our opinion it is d 
most valuable contribution to the legal literature of the day. It is full 
of the most useful directions to the Judge and the Practitioner in the* 
conduct of civil suits from beginoing to end. Altheugh the hints are 
nothing more than the rules of procedure to be found in the Civil Fro* 
cedurc Code and the Law of Evidence, now in force, and although Act 
VIII. of 1859 has been introduced into all the Civil Courts for more than 
fifteen years, the practice of the most of them with regard to the fram- 
ing of issues, the reception of doeumentary evidence and the mode of 
examining witnesses, is anything but strictly legal, owing simply to 
the want of proper legal training of the Judges and Pleaders of such 
Courts. Under such circumstances, essays like the one under review, 
are undoubtedly to do immense good to the Bench, the Bar and the 
public, and introduce uniformity of practice throughout India. We 
feel no hesitation in recommending this work to the public. To enable 
our readers to judge of the usefulness of this work, we make the follow- 
ing extracts : — 

“ 4. On the occasion of framing issues, the Court ought to hear all 
the parties to the suit, and invite them to suggest the issues, which 
they think necessary for the proper trial of the matter in dispute between 
them, and in the event of the Court not adopting an issue suggested te. 
it by a party, it should, if the suggestmg party desires it, make a note 
of its refusal and the reasons for it. 

* Fraotical Binte for tbe trial of Civfl Smta, and tho Kxec«l£oB of Pocreca, in 
Court*,— Pr a Lairyar. Pi^iihed by Uaaaia. Tbaelcw, Sptak «4 Ce>, Oatoutta, W4, ' 
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The importance to the Court itself of framing single and distinct 
issues is seldom rightly appreciated by judicial officers. The way 
to a right judgment can only be found by closely considering the 
plaint, and by extracting from it the precise character of the plaintiff's 
right of suit. In any given case unless the issues corr^pond with 
this ill the simplest form which they can be made to take, itfis tolerably 
certain that the Court which framed the issues did not understand what 
it had to try. An issue in the form so often seen of a group of en- 
tangled questions is no issue at all. It is simply indicative of indolence 
or ignorance on the part of the Court which framed it, and productive 
of nothing but mischief at the trial. And a double, alternative, issue 
generally shows that the Court does not see clearly on which side or in 
what manner it arises. In most cases the difficulty of the trial has 
been overcome when the right issues have been accurately framed. 

7 . AVhen the course of the trial has been once entered upon, it should 
not afterwards be interrupted, but should be continued, from day to day, 
if necessary, until it is ended. 

8. If the judicial officer, who has commenced a trial, is for any cause 
prevented from carrying it out to a due termination, his successor should 
always commence it anew, unless the parties expressly consent to his 
taking the trial up at the point where the first officer left it, so far as 
this is possible to be done. And in either case reasonable notice of the 
resumption of the proceedings should be given. 

In a properly conducted trial th6 attitude which the parties assume 
towards each other at the outset, the statement of his case made by the 
attacking party, the questions put by the parties to the witnesses, both 
in examination and cross-examination, irrespective of the witnesses an- 
swers, and the behaviour of the witnesses themselves, inclusive of their 
manner of answering the questions are materials generally pregnant 
with indicia of the real merits of the case between the parties ; and 
therefore ‘a judicial officer who, as a Court of first iiistauee, deter- 
mines a suit without having personally conducted the whole of the trial 
(especially the earlier portion of it), is without the best aids towards 
arriving at a just decision, and indeed is not better situated than an 
Appeal Court.* 

9. The trial should begin (whether issues have been previously set- 
tled or not) by the party on whom the burden of proof lies, and who for the 

• 'ffaia U exactly in accordance witk tUe Privy Council Ruling in 1., Le^ CompaHion, 
-Civil Rulings, p, 78,— El)., L, C, 
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time may be desigtiated the proving party stating the case, which con- 
stitutes his cause of action, or defence, as the case may be, and giving 
the substance of the facts, which he proposes to establish by his evidence.^ 
The case thus declared ought to reasonably accord with the party^s 
pleadings, i, plaint, or written statement, because no litigant can be 
allowed to make at the trial a case materially different from that he has 
placed on record, and which his adversary is prepared to meet. And the 
facts proposed to be established must in the whole amount to so much 
of the material part of his case, as is denied or controverted in his oppo- 
nent's pleadings, and which, if proper issues have been framed, will be 
found concentrated in them. 

10. After stating his case, the party should call his witnesses 
seriatim j and by questions, narrative in tlieir result but not leading, 
should elicit from each of them the material facts to which he can speak 
of his own perception. A general invitation to a witness to tell what he 
knows, or to state the facts, of the case, should as a rule not be allowed, 
because it givS an opening for a prepared story, which detailed ques- 
tioning would not afford, and also invariably leaves such facts as so 
come out in a very imprecise form. 

11. The examination of the witness should be effected by the 
party who calls him, or by his pleader. The questions should be simple 
and so framed as to elicit from the witness, as nearly as may be in 
chronological order, all the facts relevant to the subject in issue 
between the parties, which he has witnessed, i e.y in any manner di- 
rectly observed ; but ou any disputed point they should not be such as 
to lead, or suggest, the answer j nor such as to induce a witness, other 
than an expert to state a conclusion of his reasoning, an inference 
of fact, or a matter of belief iu the place of describing what he actually 
observed. In the like manner, the cross-examination should be effect- 
ed by the opposite side, only that in this case leading questions may ge- 
nerally be allowed. Then should follow re-examination by the first side 
for the purpose of enabling the witness to explain answers, which he may 
have imperfectly given on cross-examination, and to add observed facts 
made relevant by the cross-examination. During the course of this exa- 
mination and cross-examination, the presiding officer ought not to inter* 
fere, except when necessary for the purpose of causing questions to bte 
put iu a clear and proper shape, of checking improper questions, and 

* Judicial officora will aeo the importance of this hint and should try to see it. ehrried 
out in every case,— Ed., (?. 
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of making the witness give precise answers. At the end of it however, 
if it has been reasonably well conducted, he ought to know pretty near* 
ly the exact position of the witness, with regard to the material facts of 
the case ; and be may then, should he find it expedient, examine the wit* 
ness further, with the view to obtaining the means of guaging the value 
of his testimony in critical particulars. ^ 

No one can examine a witness in chief, either efficiently or without 
loss of time, who is not thoroughly accquaiuted with the witnesses situa* 
tion relative to the occurrences of the case, and does not beforehand 
know the facts to which he can honestly depose from personal observa- 
tion. The witness cannot be kept to the bare statement of that which 
he himself personally saw, or otherwise perceived except through careful 
questioning by one who already knows all the facts and occurrences, of 
which the person questioned was a witness. And inasmuch as no ques- 
tion in chief relative to any contested matter should be leading in its 
nature, it can be seen at once that the examination of a^p^itness in chief 
is the most difficult, and responsible part of the duty of one charged 
with the conduct of a case in Court. This is acknowledged to be so in 
England, and it is rendered still more so in this country, by the almost 
invincible disposition, whether natural or acquired, of every witness to 
tell the whole case of his side from beginning to end, without distin- 
guishing those parts, which he actually witnessed, from the rest which 
he did not. Unfortunately, most judicial officers in the Mofussil are in- 
difiFerent to, probably because they are unaware of, the extreme impor- 
tance of this point, and many think that no skill or experience is needed 
to examine a witness in chief. It is usually left almost a matter of ac- 
cident, whether or not a witness’s deposition is confined to facts of his 
personal observation. 

For the foregoing reasons, the Court itself should rarely attempt to 
examine a witness in chief. 

Cross-examination may be directed to several different objects ; 1st, to 
show that the witness is not worthy of credit, either generally, or in re- 
gard to particular statements ; 2nd, to reduce the witness’s evidence to 
its true dimensions, as a statement of observed facts ; 3rd, to elicit from 
him facts favourable to, or corroborative of, the case of the cross-examin- 
ing party ; 4th, to obtain from the witness admission or explanation 
of acts attributed to him by the cross-examining party^s evidence, 
and in a sense to confront the witnesses of both sides, who speak 
to the same facts, and so on. It is seldom that there is any reasonable 
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probability of pursuing the first of these with success, or indeed any 
good ground for aiming at it ; yet it, and it alone, is almost universaliy 
the object of tfee cross- examiner in the Mofussil Court, On the other 
hand, the cross-examiner almost never attempts to effect either the se-* 
oond, third, or fourth object ; although it is apparent on very little con- 
sideration that unless these are effected the Court is without any effici* 
ent guide to a proper estimate of the value of the testimony given. 

General or abstract statements of fact on the part of a witness, either 
in examination or cross-examination are worse than useless^ The fol- 
lowing are examples : — 

1, The plaintiff has always possessed a 4-a share of village A : I 
have been a cultivator iu that village ever since I came to years of dis- 
cretion, and ray father was so before me, therefore I know." 

2. I am a mohurrir in the plaintiff's kuthi : the defendant came 
there in Falgoon 127S, and signed four hundis for Rs. 1,000 each. The 
bund is were ^hown to the witness who identifitd and attested the sig- 
natures." 

8. “ I was present when the Darogah arrested the prisoner, and 

heard him confess that he had stolen the prosecutor's money." 

4, The plaintiffs were dispossessed from the 1 st kitta, ten or eleven 
years ago, and from the remaining kiitas about three or four years." 

The mischief of these and similar statements is manifold : they do 
not present original facts actually perceived by the witness, but only in- 
ferences drawn by bim from undisclosed facts. They are therefore net 
material upon which a judicial opinion ought to be placed, although no 
doubt at first sight, they may appear to possess considerable evidential 
force. Also, in making such statements as these, the witness runs no 
risk of a conviction for perjury in the event of the foundation for them 
being false, or imaginary, to his knowledge. 

The judicial ofiicer ought not to accept testimony in this shape ; 
it cannot be reiterated too often that he should insist upon the witness 
stating precisely that which he immediately saw or experienced. It is 
most important that full ellect should be given to Section 60 of the 
Indian Evidence Act. 

In the case of ex. ( I ) above given, the witness should have been 
confined to the statement of the acts of the plaintiff, or the facts and 
occurrences which he, the witness, had himself seen (if any) such in an- 
ture as to indicate possession on the part of the plaintiff of a 4 a shai*e 
of the village. Payment by witness of :Jth of his rent to the plaintiff^ 
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and of the remaining^ Jth to other shareholders, would be a fact ot this 
nature. So also would be the division into shares of the aggregate 
collections of the village when made, and the subsequent payment of ith 
thereof to the plaintiff, and so on. 

In the case of cx. (2) the witness should have been made to describe 
the event of the signing, and in particular siiould have b(J)n made to 
state expressly the fact of having seen the defendant write the signature, 
shown to him, the witness, at the moment of his speaking, and then re- 
ferred to by a mark put against it by the Court. 

In the case of ex. (3) the witness should have been made to repeat, 
as nearly as he could, the actual words, which he had heard the prison- 
er use to the Darogah. 

In the case of ex. (4) the witness should have been made to state 
separately the facts of the occurrence which he had witnessed, and which 
constituted the dispossession or ouster of the plaintiff from the 1st kit- 
ta ; and the like with regard to each of the remaining kittas. 

And in all cases alike, the witness should have been prevented from 
making the general statement even as a preliminary to the subsequent 
statement of the specific facts which he actually wituessod. This rule is 
most important to be observed. 

The present almost universal practice of allowing each witness to 
give his account of the matter in dispute, and to narrate what he con- 
ceives to be the case of the party, who calls him is most vicious ; and has 
in large measure led to the very general and blaineable disregard of parol 
testimony, \vhich is exhibited in Mofussil Courts. As long as this prac- 
tice continues, it cannot be matter of surprize (though it must always be 
of regret) to find in judgments even of experienced Judges, such remarks 
as the lollowing. The witnesses on each side as usual support the case 
of the party who called them, and therefore I pass on to the considera- 
tion of the documentary evidencc.^^ It is not, however, generally per- 
ceived by the Judges who use this language that unless the admission of 
documents is governed by the observance of the rules, which follow this 
note, the evidence afforded by them is even more frail, and less trust- 
worthy than that of imperfectly examined witnesses. 

12. Every document or writing, which a party intends to use as 
evidence against bis opponent, should be formally tendered by him at 
that stage in the course of proving his case, to which it properly belongs 
in point of time. For this purpose it should bo taken from the file of 
the case if it has been put on it before the trial, otherwise, it should be 
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called for from, and produced by, the person in whose custody it is. If 
the opponent does not then object to the document being admitted in 
evidence, and if the document is not such as is forbidden by the legis- 
lature to be used as evidence, the judicial officer should admit it, and 
having marked it with a distinguishing mark, or letter by which it 
should when necessary be ever after referred to throughout the trial, 
should cause it to be read aloud. 

Sect. ] 32, of the Civil Procedure Code, applies generally, and pre- 
scribes wbat must be done by the Court, whenever an exhibit is present- 
ed to it for the purpose of its being filed, and of being ultimately offer- 
ed as evidence between the parties ; the rule which is here enunciated and 
those which follow have the effect of separating (and placing in order), 
those documents which have been actually received and used as evidence 
between the parties at the trial from all others. 

13. If however on the documont being tendered, the opposite par- 
ty objects to its being admitted in evidence, then commonly two issues 
arise ; 1st, wbetlicr the document is authentic, in other words, is that 
which the party tendering it represents it to be ; and 2nd, whether sup- 
posing it to be authentic, it constitutes legally admissible evidence as 
against the party who is sought to be affected by it. The latter issue, in 
general, is matter of argument only, but the first must be supported by 
such testimony as the party can adduce. If the judicial ofiicer is of opi- 
nion that the testimony, adduced for this purpose, developed and tested 
by cross-examination, makes out a primd facie case of authenticity, and 
is further of opinion that the authentic document is evidence admissible 
against the opposite party, then be should admit the document and have 
it read, as he would have done had it not been objected to. But whe- 
ther the document is admitted or not, it should be marked as soon as 
any witness makes a statement with regard to it ; and if not earlier 
marked on this account, it should at latest be marked when the Court 
decides upon admitting it. Also every passage, word, entry, signature, 
&c., in a document to which any witness is made to speak, either in ex- 
amination in chief or in cross-examination (whether this be during the 
inquiry as to the admissibliiy of the document or not) , should bo marked 
with an additional mark ; and in the taking down of the witnesses evi- 
donee, his statement relative to the passage, &c., should be connected 
therewith by reference to this mark. Thus if the witness speaks to the 
act of signing a document on the part of another person X, his written 
deposition would run somewhat as follows X signed a papey in my 
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presence. 1 could recognize it agam if I saw it. (The paper marked A 
was then shown to the witness.) This paper A is the paper (or 
resembles the paper) which I saw X sign j I saw him write that pas- 
sage (or signature) A.'' 

14. But before a witness is allowed to, in any way, identify a docu- 
ment, lie should generally be made by proper questioning Jo state the 
gvoiiiids of bis knowledge with regard to it. For instance, if ho is 
about to speak to the act of signature, as just above supposed, he should 
first be made to explain concisely the occurrences which led to his being 
present on the occasion of the signing: and if he is about to recognize a 
signature on the strength of his knowledge of the supposed signer^s 
hand-writing, he should be made to slate tbe mode in whicli this know- 
ledge was acquired. This should be done by the party, who is seeking 
to prove the document ; and the opi)osite party, if he desires to do so, 
should be allowed to interpose with cross-examination on tliia point. 
And it is the duty of the Court, in the event of a witness professing to 
recognize or identify writing, always to take care that his capacity to do 
so is thus tested, unless the opposite party admits it. And if on the 
examination effected for this purpose, it appears that the witness was 
not in fact present at the time of signing or is not reasonably compe- 
tent to identify the hand- writing, then the judicial officer ought not to 
receive his testimony on the matter of the signature. 

15. The signature of one person, which purports or which appears 
by the evidence, to have been written by the pen of another is not prov- 
ed until both the fact of the writing, and the authority of the writer to 
write, the name on the document is proved. And in the case of the 
signature of a pardanisheen,* evidence should also be given of her iden- 
tity with the signer, and of her knowledge *of the document signed, be- 
fore proof of the signature be considered sufficient to justify the admission 
of that document in evidence. Similarly too, in the case of an illiterate 
person, who cannot read, and who makes his mark instead of signing. 

16. When a document purports to be 30 years^ old, or upwards, or 
when it is proved by evidence to the satisfaction of the judicial oiSicer, 
or is admitted by the other side that by reason of death or other suffi- 
cient cause, no witness can be produced to testify to the act of signing, 
or to the signature, of the person whoso signature is necessary to the 
validity of the document in evidence, then the document may be proved 


• Vide Privy Co\incil Kuling to the ewne effect in 10, B, L, R., p, 206.— Ed., A C. 
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by evidence of a secondary character. And tlje best evidence of this 
sort is evidence which tends to show that the document has since its 
date remained in the custody, in which it might reasonably be expected 
to bo, if it be assumed to be genuine. Its mere production in Court by 
the person in whose hands it ought for this reason to be, if not cliallc]ig- 
ed by cross-exaniination, or otherwise qualified, may be sufficient for 
this purpose ; but the judicial oflicer ought always, when be has the op- 
portunity of doing so, to elicit the facts of its previous custody. 

Very curious misapprehensions of the maxim that a deed, which is 
dO yeaiV old, proves itself are prevalent. Some judicial officers even 
suppose it to go so far as to authorize the admission, without any proof 
whatever, of every document which on the face of it purports to be ^30 
yeaiV old. This is very erroneous. In its true meaning the maxim 
merely modifies the general rule that all documents, which derive their 
force from the person who executed them, must be proved by establish- 
ing tlie fact of the execution j the maxim simply lays down that after 

110 years the execution must speak for itself, because it must then be 
presumed that all witnesses to it arc dead, and therefore it relievos the 
party who desires to use the document from the obligation to prove the 
i\vecnfia?i. Nevertheless the Court cannot receive the document, it it is 
objected to, without some evidence of authenticity ; and according to 
Section 00, of the Indian Evidence Act, this must be evideuce of cus- 
trfidy,* 

17. Whenever a copy of a document, instead of an original, is ten- 
dered in evidence by any party and facts are proved, which entitle that 
paity to use a copy of this document as against the opposing party, then, 
unless this alleged copy is admitted by the opposing party, before the 
judicial officer can receive it in evidence not only must such facts be 
proved with regard to the original as would render it admissible in evi- 
dence, if it were being tendered in Court, i. 6^, the facts of signature or 
otherwise wffiich have just been referred to in the immediately foregoing 
piiragraphs, but also the document which is actually tendered must be 
proved to be a correct copy of the thus proved original. 

In the great majority of cases, iu which copy documents are used 

111 evidence instead of originals, the co[)y document comes from some 
public office or record room, and then the official seal or endorsement 
which it bears affords prima facie evidence of its being a correct copy 

* This l9 in accordance with the decision of tho Calcutta High Court to be found in IXfi 
L. C., Civil Rulings, p. 75.— En,, L C. 
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of an original filed in or presented to the office, where the copy purports 
to have been made. But although the correctness of the copy may be 
thus sufficiently proved, it still remains to the party who tenders it 
instead of the original, to prove tAai original, before the copy can be 
admitted in evidence— that is, the original from which tjjie copy pro- 
duced was made ,* and for this purpose the entire history of^his original 
including the facts of the first making of it, and the deposit of it in the 
office or other place from which the copy comes must be made out, 

18. In any case, wherein a commission has been issued by the Court 
for the examination of witnesses before trial, the party who desires to use 
in evidence a deposition, which has been taken under the commission 
must tender the same at the trial, and if the opposing party objects to 
its admission in evidence, he must prove, first, that the deponent is not 
present to be examined rivd voce and that there is good and sufficient 
reason for bis absence , and second, that the deposition was duly taken, 
and that the opposing party was present at the time of its being taken, 
or bad reasonable opportunity afforded him of being so. The opposing 
party if he desires, it must be allowed to adduce evidence to rebut the 
evidence produced by his adversary for this purpose. And if on the 
whole, the judicial officer is satisfied that these conditions are established, 
he should receive the deposition in evidence, and cause it to be read ; 
otherwise he should refuse to receive it. 

1^. Whenever a judicial officer refuses to receive any evidence of 
any kind, which is tendered, or refuses to allow any question to be put, 
he should, if either party requests it, record the fact, and the reasons 
for his refusal. Also if he receives evidence, or allows a question to be 
put notwithstanding objection made, he should at the request of the 
objector, record the objection, and the reason for overruling it, 

20. W^hen according to the foregoing directions, the party upon 
whom the burden of proof first lay, has stated his case, and the witnesses 
adduced by him have been examined, cross-examined, and re-examined, 
and all the documents tendered by him have been either received in evi- 
dence or refused, then it devolves upon each of the opposing parties to 
state their respective cases in succession ; and when all of them have 
done this, then the evidence whether oral or documentary adduced by 
each in order, should be dealt with precisely as in the case of the first 
party. And on its termination, the first party should be allowed to 
comment in reply upon his opponents^ evidence. 

21, If, however, the case of an opposing party is such as to intro* 
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dace into the trial matter, which is foreign to, and outside the case of 
the first party, and the evidence given by him, then the latter must be 
allowed, if he so desires, to rebut this by additional evidence and his op-* 
poneut must bo allowed to- speak upon it by way of reply, before the 
first party himself makes his own reply, as just mentioned. 

22. The judicial officer, who presides at any trial, has discretion to 
recall any witness of any party for further examination or cross-exami- 
nation, whenever he thinks it necessary to do so, but the before-menr 
tioned order ought not to be departed from without good reason. 

23 The power which is conferred upon the Court by Section 188, 
of the Civil Procedure Code, may also be exercised at any time during 
the trial, subject to the qualification prescribed in the lost rule. But it 
must be remembered by judicial officers that all evidence, which is pro- 
cured in this manner, must be adduced in open Court before the parties 
at a hearing, or at an adjourned hearing of the suit, and can only be 
received, and considered as evidence between the parties, in accordaneo 
with the foregoing rules. 

Very serious misuse of this power is unfortunately common. Many 
judicial officers think that by virtue of this Section, anything which is 
upon the record of any other case, may be used as evidence in the suit 
which is being tried. Appellate Courts oven constantly send for records 
behind, the backs of the suitors, and take materials from them to influ- 
cnee their judgment. This is a grievous infraction of the golden rule 
that nothing can be used as evidence between the parties, which has not 
been adduced iu their presence in open Court, and subjected to all pro- 
per tests ; and it is productive of incalculable mischief. 

24. As the trial proceeds, a sort of trial uathi should be gradually 
formed, constituted of the depositions of the witnesses as they are suc- 
cessively examined, and of the various documents as they are tendered, 
and received in evidence. The depositions should bo arranged in the 
order in which they are taken, and the documents in the order in which 
they are marked, iu both instances as near as may be. For this purpose, 
extery document which is tendered and received in evidence, should be 
taken from the witness who produces it, or from the general file of the suit, 
if it is already there, and upon being read should l>e immediately put upon 
the trial nathi. And every document, which is tendered and not received^ 
should upon being marked as above directed, be returned to the person or 
party to whom it belongs. If a document, which is in any way used in evi- 
dence, already forms part of another record, for instance is a decree or pro- 

l 2 
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ceedini^^ in another suit, or if it is filed in another record, or if it be an 
entry in any book, or paper, &c., which cannot reasonably be detained 
away frotn its proper place, then it should not be permanently taken from 
the record, book, &c., but after having been looked at by the Court and 
parties, and been made the subject of the requisite examination of wit- 
nesses, it should be marked and restored to its place ; and authenti- 
cated copy of it should be put upon the trial nathi as its substitute, 
bearing an endorsement indicative of the locality or place of custody ot 
the original. 'It is most important that the trial nathi should contain, 
or be the record of, the whole of the evidence received at the trial, and 
no other material. 

Practicallv this arransfoment will effect a division of the materials 
which constitute the nathi, usually termed the (A) nathi, into two por- 
tions : namehjy that which is actually used at the trial and that wdiich 
is not. Tlie two portions together will, however, still remain one jnathi 
within the meaning of the High Court Circular Orders. 

25. In suits, such as certain suits concerning mortgages, partner- 
ships, matters of trust, &c , wherein it becomes necessary tliat accounts 
should be taken, and conditional decrees passed, the procedure of trial is 
Fomewhat prolonged, but not materially altered. For instance, if the 
suit be one brought to recover property, alleged to be mortgaged property 
in the possession of the mortgagee eiUier upon the ground that the mort- 
gage debt has been paid off by the usufruct or on the ground that what- 
ever balance may remain due, the plaintiff is ready to pay it, the judi- 
cial officer has not merely to ascertain the facts, and consequent rights of 
the parties relative to the sulqect of the alleged mortgage, but also 
(ill the event of the mortgage and the plaintiffs right to sue thereon 
Ijeing established) to determine the footing on which the account 
is to be taken, then the state of the account itself and lastly to ]>ass 
such decretal order between the parties as is necessary to secure to 
each his right on the basis of the ascertained facts and accounts. As 
in all other cases, however, the questions raised between the parties 
relative to the existence and nature of the contract, the footing on which 
the account is to be taken, the state of the account, and so on, should be 
clearly stated as the issues in the suit, and the judicial officer should 
come to, and record in his judgment, a distinct finding on each of them. 

If on the state of the account arrived at, it appears that the mort^afm 

o o 

debt, (or that which has to be treated as mortg.nge debt) and interest is 
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exactly paid oflF, the decree in favour of the plaintiff should be confined 
to a simple decree for delivery to him of the mortgaged property. If it 
appears also on the account that the mortgagee has, by the usufruct, or 
otherwise, been overpaid, then the decree may, in addition to ordering 
delivery of possession to the plaintiff, further order the mortgagee to pay 
the plaintiff the balance of account. If on the other hand, it should 
appear on the first account that the mortgage debt (or other principal 
money secured by the mortgaged property) and interest is not all paid 
off, the decree should declare the balance, which is found due on the 
account from the mortgagor to the mortgagee, and should also order 
that upon this amount (with specified interest thereon, if fitting) being 
paid by the plaintiff into Court within a certain reasonably short period 
limited for the purpose, the defendant should deliver possession of the 
property to him. And in suits of this kind the mortgagee, unless his 
conduct in the matter has been wrongful, should generally obtain his 
costs, even though the decree be in favour of the plaintiff. 

It is a usual practice with the Courts of the Mofussil to dis- 
miss a suit which has been brought by the mortgagor to recover pos- 
session of the mortgaged property on the allegation that the debt 
is discharged, in the event of its appearing at the trial that a single 
rupee is due to the mortgagee. This is productive of much unneces- 
sary, and harassing litigation, and often leads in the end to a complete 
denial of equity to the mortgagor. The suit ought always to be treat- 
ed as a suit for account, which the mortgagee is by the law bound to 
render ; and the plaintiff is .at least entitled to have the state of account 
ascertained, and declared. In most c.ascs, moreover, the Court will pro- 
mote justice and equity by passing such a decree as will render further 
litigation unnecessary. 

20. When accounts have to be taken in the course of n suit, then 
it is incumbent on the accounting party, either at the time of filing his 
written statement, or .at some other time before trial of this matter, to 
be fixed by the Court, to file an account. This account must be verified 
by the oath or affirmation of the accounting party, and each item on 
the credit side, i. e., each item of disbursement on his part, must be 
proved by a voucher or sufficient evidence. And the opposing party has 
the right to meet this by evidence produced for the purpose of falsifying 
the account in any particular, or of adding new items to the debit side. 
The judicial officer should first take the evidence adduced in support of 
the account, through the before described processes of examination. 
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cross-examination, &c., then that adduced by the opposing party in the 
same manner ; and ^should finally on consideration of the whole deter- 
mine, as best he can, the true state of the account as against the account- 
ing part 3 \ The matter of account should, in short, be treated as a 
separate subject of trial, in a certain sense independent of the rest of tlfe 
suit. And it may even sometimes be convenient that fte matter of 
account should be beard and determined at a time specially'fixed for the 
purpose by an adjournment ejffected when the hearing of the principal 
isssues between the parties, other than that of the account, has come to 
an end. And when this is so, a time may be appointed for filing the 
verified account (which is in effect a supplementary written statement) 
and a subsequent time for the filing of objections thereto by the oppos- 
ing party. The final hearing of the matter of account should come OU’ 
at a reasonable interval after this. 

27. In some cases it becomes necessary for the purposes of the 
trial, even after the hearing has commenced, to send out a Com- 
missioner or Amin to make, as it is commonly termed, a local in- 
quiry/^ When this is so, his duties should be limited by his purwanah 
to taking accounts, and depositions of witnesses, to inspecting the land 
or other subject of dispute, and to reporting to the Court either in the 
shape of a map, or in writing or both, the existing physical features of 
the subject inspected, its boundaries, and situation relative to other ob- 
jects, and so on. The Court has no power to depute to him the determi- 
nation of any issue between the parties. The functions of the Coinniis- 
sioner or Amin are limited to procuring evidence for the trial; and this 
evidence including the maps, reports, &e., of the Amin, must be adduced 
in open Court before the parties, and be subjected to objections, and 
testing according to the foregoing rules, like all other evidence. 

28, When the trial in Court is ovei‘, the judicial officer should pro- 
ceed at once, or as soon as possible, to the consideration of Lis judgment. 
It is essentially necessary that he should do so, while the demeanour of 
the witnesses, and their individual characteristics are fresh in his memoiy. 
He should bear in mind that his first duty is to arrive at a conscientious 
conclusion as to the true form of those facts of the case, about which the 
parties are not agreed, and that the only means to this end is aflbrded by 
the testimony of witnesses. Documents, generally speaking, are only 
valuable as being the utterances of, or representations made by, those 
who signed them, or gave them or assented to them ; and they depend 
for their value upon the circumstances under which the persons to be 
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affected by their production, became parties to or concerned with them. 
All his can only be made known by oral testimony. Many documents, 
too, such as account books, jamabandi papers, khasras, and so on, are at 
the best contemporaneous memoranda of the transactions, which are en- 
tered in them, and have no force in favour of the party on whose side 
they are made, except so far as they corroborate the direct testimony of 
witnesses to those transactions , as, for instance, of the cashier to the 
payment or receipt of the money items in the account, of the patwari to 
the collections actually made by him according' to the jamabandi, &c. 
Also in the relations between the disputing parties, the facts which con- 
stitute the immediate cause of action, i, e., the occurrences which entitle 
and ^oblige the plaintiff to bring his suit, and those which immediately 
preceded them in the order of time, is usually to he found the clue to, 
and the best test of, the merits of the dispute. These can seldom be 
obtained otherwise than from the mouths of witnesses. It is, therefore, 
the duty of the judicial officer throughout the trial to keep a scrutiniz- 
ing and attentive eye upon each witness as he is being examined, and 
above all to constantly remember that his chief business is* to get at the 
facts through the witnesses. If he deliberately and intelligently directs 
his attention to this object, be will almost certainly succeed ; and the 
principal facts being ascertained the right judgment is very rarely 
matter of doubt. 

CONSOLIDATED REGULATIONS 

OF THE SEVERAL 

SOCIETIES OF LINCOLN'S INN, THE MIDDLE TEMPLE, 
THE INNER TEMPLE, AND GRAY\S INN, 

(HEREINAFTER DESCRIBED AS THE FOUR INNS OF COURT,; 

AS TO 

TflE ADMISSION OF STUDENTS, THE MODE OF KEEPING TERMS, 
THE CALLING OF STUDENTS TO THE BAR, THE GRANTING 
CERTIFICATES TO PRACTISE UNDER THE BAR, 

AXI) 

LEGAL EDUCATION. 

Admissiofi of Students. 

1. That every person, not otherwise disqualified, who shall have 
passed a Public Examination at any of the Universities within the Bri« 
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tish donniuons, sliall be entitled to be admitted as a Student to any 
liHi of Court, for tlio j)iij pose of bein^ eall(‘d to ibc Bar, or of practising 
under Ihe Bar, witlmut passing a preliminary Examination ; but sulyect 
to Rule 7, hereinarter contained. 

2. That every otber person applying to be admitted as a Student 
to any Inn of Court, for the purpose of being called to Qie Bar, or of 
practising under the Bar, sliall, before such admission, have satisfactorily 
jiassed an Examination in the following subjects, viz : — 

{a) The English Language, 

{I/) The Latin Language, and 
(c) English History. 

Provided that the Board of Examiners hereinafter mentioned sliall have 
power to report any special circumstances to the Masters of the Bench of 
the InnW which any pe rson may desire to be admitted as a Student, for 
the purpose of being called to the Bar, or of practising under the Bar, and 
that the Masters of the Bench of such Inn shall liave power to relax or 
dispense with lliis regulation, in whole or in ])art, in any ease in which 
they may think the special eireumstanees so reported, or otlierwise ascer- 
tained by the Bench, justify a departure from this legulation. 

3. That such Examination shall be conducted by a joint Board, to 
be appointed by the four Inns of Court. 

4. That for constituting such Board, each Tnn shall appoint four 
Examiners, and the Council of Legal Education, hereinafter-mentioned, 
shall have power to allot such remiiiieratiou as they think tit to sucli 
Examiners. 

5. That the Examiners shall attend according to a rota to be fixed 
by themselves, and that Two sliall be a Quorum. 

(). Tliat Meetings of the Examiners of Students, applying for ad- 
mission at any of the four Inns of Court, shall bo held at least once in 
every week during eacli Legal Term, and once in the week next preced- 
ing each Legal Term, and at such other times as shall be appointed in 
accordance ’with any order of the Board of Examiners. Provided that no 
Examiner shall attend unless two clear days' notice prior to the day ap- 
pointed for his attendance shall have been given to the Secretary of such 
Board, by at less one Candidate, of an intention to present himself on 
that day for Examination. 

7. That no Attorney-at-Law, Solicitor, Writer to the Signet, or 
Writer of the Scotch Courts, Proctor, Notary Public, Clerk in Chan- 
cery, Parliamentary Agent, or Agent in any Court original or appellate^ 
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Clerk to any Justice of the PeocCj or pereou Acting in any of these capa- 
cities, and no Clerk of or to any Barrister, Conveyancer, Special Pleader^ 
Equity Draftsman, Attorney, Solicitor, Writer to the Signet, or Writer 
of the Scotch Courts, Proctor, Notary Public, Parliamentary Agent, 
or Agent in any Court original or appellate, Clerk in Chancery, Clerk of 
(he Peace, Clerk to any Justice of the Peace, or of to any officer in any 
Court of Law or Equity, or person acting in the capacity of any such 
Clerk, shall be admitted .as a Student at any Inn of Court for the pur- 
pose of being called to the Bar, or of practising under the Bar, until 
such person shall have entirely and homl fide ceased to act or practise in any 
of the capacities above-named or described ; and if on the Rolls of any 
Court, shall have taken his name off the Rolls thereof, 

8. That the following forms shall be adopted by the said Societies 
on application for admission as Students — 

of 

aged , iJie Son of 

fo , in the comifg of (addfaiherh 

profession, if any, and the condition in life and occupation, if any of the 
Applicant) 

do hereby declare that I am desirous of being admitted a Student of iho 
Honourabte Society of 

for the purpose of being called to the Bar, or of practising under the Bar, 
and that I will not, either directly or indirectly, apply for or take out any 
certificate to practise, directly or indirectly, o.s a Special Pleader' or Con- 
ceyancer or Draftsman in Equity, without the special permission of the 
Masters of the Bench of the said Society. 

And I do hereby further declare that I am not an Attorney at Law, 
Solicitor, a Writer to the Signet, a Writer of the Scotch Courts, a Proctor, 
a Notary Public, a Clerk in Chancery, a Parliamentary Agent, an Agent 
in any Court original or appellate, a Clerk to any Justice of Peace, nor do 
1 act, directly or indirectly, in any such capacity, or in the capacity of 
Clerk of or to any of the persons abote described, or as Clerk of or to any 
Barrister, Conveyancer, Special Pleader, or Equity Draftsman, or of, or fo 
any Court of Law or Equity. 

Dated this day of 


[Signature) 
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l/'e, l/ie undersigned do hereby certify that we believe the above- 
earned to be a gentleman of respectability, and a pro^ 

per person fn he admitted a Member of the said Society, 

Barristers of 


Approved, 

Treasurer, or, in his absence, by two Benchers, 


' 9. Tliat every person applying to be admitted as a Student shall pay 
the sum ot One Guinea upon application lor the Form of Admission ^ 
and that llie siims so ]>aid shall form part of the common fund herein- 
after mentioned. 

Keeping Terms^^ 

10. That Students ol the said Societies, who shall at the same time 
1)0 Members of any of the Universities of Oxford, Cambridge, Dublin, 
London, the Queen’s University in Ireland, St. An drowns, Aberdeen, 
Glasgow, or Edinburgh, shall be enabled to keep Terms by dining in the 
balls of ilieir respective Sttcielies any three days in each Term. 

11. Tliat Students of the said Societies who shall not at the same 
time be Members of any of the said Universities shall be enabled to keep 
Terms by dining in the balls of their respective Societies any six days 
in each Terra. 

1^. That no day’s attendance in the respective halls shall be 
available for the purpose of keeping Term, unless the Student alteiidiug 

Keeping Tenus (which in the furniaJ pari el SUideiitship) conHisis in enliiig 
dinners in hall for a (’crtain niunl>e.r of days in each Tcini. Tlio Mem])e,rs of the 
Universities spccilied in Knlc 10, have to dine only three clays in eiieli Toriii, all 
other Students iniisl dine six days. The dinners may be oaten on any days between 
the commcncLiUent, unci end of each Tonn. 

Every student while keeping Terms must be iiitrodueed three timos to the Bar- 
risters in three differcnl Terms, the last introduction being in the last year before 
call, nie introductions may hoxvevcr bo in the three last successive Terms before 
call. A formal cortiticate of introduction, sigited by a Barrister of the Inn has to 
be laid before the Barristeis, and passed the day before each introduction takes 
place. The ceremony of introduction consists in walking up after dinner to tho 
Iniul of the Barristers’ table, bowing to the senior Barrister, signing in a book, and 
1 hen passing down the table to be looked at by those of the Barristers who are 
curiously iiicliuod. 
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shall have been present at the grace before dinner, during the whole b£ 
dinner, and until the concluding grace shall have been said. 

Calling to the Bar,"^ 

1*3, That every Student of the said Societies shall have attained the 
age of Twenty- oiie years before being called to the Bar. 

14. That every Student of the said Societies shall have kept 
Twelve Terms before being called to the Bar, unless any Terms shall 
have been dispensed with under the 47th Rule, hereinafter -mentioned, 
or, as to Students from India or the Colonies, under the 19th Rule, here- 
i n a ftc r- m 0 n t io n ed . 

15. That no Stiulent shall be eligible to be called to the Bar who> 
shall not liave attended during one whole year the Lectures and Private 

■■ Jti additioi) to llio IV'iraal iTqiiirciQoiit of entiu.s:;' dinners, an ordinary Student 
for Ihe Bar (/. one wlio wishes to bn called in Iwele hnias.) must (jiudiiy in one of 
the jhren Wiivs specillod in Kiilo 15: lie must oil lier ( 1.) attended during a 
wlioh* year, the Ja^ctures and Private Classes of two (d the Readers ; or (2.) have 
been a pupil in Cliambers for otie year, for which he lias U> pay J GO Guineas ; or (.^.) 
liave. passc<I a General Examination. It is liowever es c niial foi Students from 
Imlia who with to be called in ci^lit terms, that they sliouM pa"' the General 
E-\amiijat,iv)V and at the same time the special oin* m Hindoo and Mahomedan 
I.aw, and the Laws in force in British India. Ev\ n then a <lispeitsa1ion of four 
terms is grautf‘d (at Ic'ast by tin? Society of Liinolirs Inn), only on condition of 
the appheaiit undertaking to return to and to lix his re.'iJence in India, and to leave 
England for tlial pnrp(js(‘ before the first day of tlie next ensuing Term. 

The forms and ceivmouies eonnected with a call to the Bar, are not very impos- 
ing. A pelilioii foi call lias to In' i)revion.s1y signed, a»id then presented io the 
'I'reasurer at the Benchers’ table after dinner, .oH.nt Tan flays previous!}?' to the 
date iixod for call ; amemorandnm from a Bencher of tlio Inn undtTtaking to move 
th(‘ eall, being hd't at the. Steward’s office prcviotisly lo the presentation of the peti- " 
lion foi call. The call is then ordered to lake jdaec on the, fixed day of the term, 
and it takes place, by wlint is called ‘‘ Piiblicati<»n in U dI.” Half an hour before 
the dinner time, (he Students to bo called are rang<Kl in llie order of their call. The 
Treasurer and some of the Benchers then come anti take their seats in the Hall, and 
to each Student as ho eomes up in tirder, the 1h-easnror says, By the authority and 
on behalf of the Masters of llie Bench, I publish you a Barrister of this Society,** 
i^nd then shakes him by the hand. The ceremonies so far as the Inn is concerned,* 
are completed by attendance at dessei-t witli some of the Bouchers, when three 
toasts arc drunk ; tlio Queen, the Honorable Society, and ihe Banisters called that 
day ; but it is supposed to be advisable to enter one’s name the next inorning 
in the record of the Bail CouH if sitting, otherwise in the Court of Queen’s^ 
Bench. It rather detraets from the dignity of this proceeding, that it has to be 
perfonned in a narrow passage, amid a struggling crowd and in close proximity ta 
the lady who kcei>s an orajige and gingerbread stall. 

c 2 
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Classes of two of the Readers, or have been a Pupil during one whole 
year, or periods equal to one whole year in the Chambers of some Bar* 
rister, Certified Special Pleader, Conveyancer, or Draftsman in Equity, 
or two or more of such persons, or have satisfactorily passed a General 
Examination. Provided that Students admitted before th^ first day of 
Hilary Term, 1864^, shall have the option of qualifying themselves to be 
called to the Bar, either under the Rules of the Inns of Court of Hilary 
Term, 1852, or under these Regulations. 


Tlie fees payable at Lincoln’s Inn are as follows : 

;C. S. (h 

On application for form of admission. {Rule 9) 1 1 0 

On ndmission. (Ritleol) 5 5 0 

This payment (aititles tlio Student to attend tlie lectures of all 
the Ke elers, not (vnly while ho is a Student, but also, if so inclined, 
when lie is a Bai rister. 

Fine on admission 5 12 6 

Stamp on sncli admissi<^n 25 2 6 

Yearly dues for eating commons &c. for two years, at £ 0-13 4 

each year 13 0 8 

Pine on call 11 5 0 

Do. for the Library 20 10 0 

Stamps ill register and on bond 50 5 0 


. ^ Total i!. 132 7 8 

The above arc the absolutely necessary expenses at Lincoln’s Tnn. 

Every student, who is not a member of one of the Univeisitics Hpcciliodin Kulo 
10, has at the lime of admission to deposit £. 100-0 0 as security : for this the 
Society allows no interest. The amount is returned on call to the Bar, on leaving 
the 8oi‘iety without being called, or, in the event of death, to the <leposilor’s jier- 
Bonal rc 2 )rescntativo. Practically hown*ver, the greater part of the 100 is absorb- 
ed ill paying the necessary fees and stamps on call. 

Attendance at tlio private class of any of the live Keaders in English Law in- 
volves a payment of £. 5-5-0 per annum, for which payment liowevcr, the (Mass- 
es of all the live Keaders may be attended. £. 1-1-0 per annum is payable for 
attendance at the private class of llie Reader on Hindoo and Mahomcdaii Law and 
the Laws in force in British India, (Rule 38 ) 

The sum of .C 15-10-0 many bo paid on call as a composition for tlie ordinary 
dues, wdiiclt amount to £. 2-0-0 or .£. 3-0 0 a year. It is as well to coinponnd, to 
a\oid the trouble of the small annual payment, and the necessity wdiich sncli an- 
nual payments entail, of providing two householders as sureties. 

Fuillicr, a ccrtiiicatc of admission and call to the Bar, which is documentary 
proof of standing as a Barrister, costs £. 1-lG-O. 

For the yearly dues of £. C-13-4, a Student if so disposed can eat fourteen 
dinners each term in Hall, the dues being the same for fourteen dinners as for 
tliree. The dinners are good substantial ones without inneh variety ; fair beer ad 
libitum, and a bottle of wine to each mess of four. The dinner hour at Lincoln’s 
Inn is at half past five. 
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IJ. That no Student of any of the said Societies, desirous of being 
called to the Bar, shall be so-called, until the name and description of 
such Student shall have been placed upon the .Screens hung in the Hall, 
BencheiV Room, and Treasury or Steward's Office, of the Society of 
which he is a Student, fourteen days in Term before such call, 

17. That the name and description of every such Student shall be 
sent to the other Inns of Court, and shall also be screened for the 
same spece of time in their respective Halls, Benchers' Rooms, and 
Treasury or Stewards' Offices. 

18. That no call to the Bar shall take place except during Terra ; 
and that such call shall be made on the same day by the several Socie- 
ties, namely, on the Sixteenth day of each Term, unless such day shall 
happen to be Suuday, and in such case on the Monday after. 

19 That not more than four Terms under any circumstances be 
dispensed with in favour of Students corning from India, or the Co- 
lonies, with a view to return to Residence there, and that it is not ex- 
pedient to dispense with any Terms for such Students except on the 
following conditions, ; — 

1. That Students from India do satisfactorily pass an Examination 

iu Hindu and Mahommedan Law, the Indian Penal Code, the 
Code of Criminal Procedure, the Code of Civil Procedure, the In- 
dian Succession Act, and in such other Codes and Acts as may 
from time to time become Law in British India; and, iu addition 
to such Examination, do pass such Examinations, and abide by all 
sucli Rules and Regulations as are now in force for Students seek- 
ing a Pass Certificate, by Examination, for ('all to the Bar. 

2 . Thai Students from the Colonics do pass such an Examination as 
is required, and do abide by all such Rules and Regulations as are 
now in force, in order to obtain a Certificate of Honour. 

3. Provided that each of the four Inns of Court be at liberty to dis- 
pense with the above Conditions in such very special circumstances 
as they may think fit, and that such circumstances be stated in the 
Certificate of Call to the Bar given to every such Student. The 
Benchers of each Inn, subject to the foregoing limitations, being 
guided, in the dispensation of Terms, by the circumstances of each 
particular case. 

Certificates to practise tinder the Bar. 

20. That no Studeut of any of the said Societies shall be al» 
lowed to apply for or take out any Certificate to practise, cither dixeotly 
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or indirectly, as a S[)eeial Pleader, or Conveyancer, or Draftsman in 
Equity, without the special permission of the Masters of the Bench of 
the Society of which he is a Student, to l>e given by order of such 
Masters, and that no such permission shall be granted until the Student 
applying shall have kept twelve terms. 

21. That such permission shall be granted for one year only from 
the date Ihereof, hut may be renewed aunually by order, as Aforesaid. 

22. That no Student shall be allowed to obtain any such Certi, 
lieate unless he shall have attended such Lectures and Classes, or pass- 
ed such an Examination, or been such Pupil, as under the Rules herein 
coniainod would he necessary to entitle him to be called to the Bar. 
Provided that Students admitted before the llrst day of Hilary Term, 
ISGlr, shall have the option of qualifying themselves to obtain such cer- 
tificates, either under the Rules of the Inns of Court of Hilary Term, 1852, 
or under these Regulations. 

2-3. That the regulations herein contained as to screening names 
in the Halls, Benchers^ Rooms, and Treasury or Stewards’ Ofiiee^, shall 
apply to Students seeking Certificates to practise as Special Pleaders^ 
Conveyancers, or Equity Draftsmen. 

Council of Legal EdncaCion, 

21. That a standing Council shall l)e established, to be called “ '1 lie 
Council of Legal Education, ” and to consist of eiglii Benchers, two to bo 
nominated by each of the Inns of Court and of whom four shall be a 
quorum. That the Members of such Council shall remain iii oflico for 
two years, and that each Inn shall have power to fill up any vacancy 
that may occur in the number of its nominees diiring that period. That 
to this Council sliall be entrusted the power and duty of superintending 
the whole subject of the Education of the Students, and of arranging 
and settling the details of the several measures which may bo deemed 
necessary to be adopted, and t-uch other matters as herein in that behalf 
mentioned. 

25. That the Council of Legal Education shall have power to grant 
dispensation to Students, who shall have been prevented by any reason- 
able cause from complying with all the regulations as to the attendance 
on Lectures and Classes which shall from time to time be established. 

2G, That all arrangements touching the number of public lectures 
to be delivered by the Readers, and the hours and extent of p rivate 
classes, shall be left to the Council. 
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Educational Terms, 

27. That for the purposes of Education the legal year shall be con- 
sidered as divided into three Terms, one commencing on the 1st of No« 
"vember and ending on the 22ud of December, the second commencing on 
the 11th of January and ending on the 30th of March, and the third 
commencing on the . 5th of April and ending on the 31st of Jnly^ sub^* 
ject to a deduction of the days intervening between the end of Easter 
and the beginning of Trinity Term. 

Headers, 

2S. That for the purpose of affording to"^ Students the means of 
obtaining instruction and guidance in their legal studies, six Readers 
sliall be appointed, \ iz, : — 

1. A Reader on Jurispnulonce and Civil and International Law, 
to bo named b}*^ the Society of the Middle Temple^ 

i, A Reader on the Law of Real Property, to be named by the 
Society of Grab’s Inn. 

3. A Ri'ader on the Common Law, to be named by the Society of 

the Inner Temple. 

4. A Reader on E(piily, to be named by the Society of Lincoln's 

Inn ; and 

5. A Reader on 'Constitutional Law and Legal History, to be 

named by the Council of Legal Education. 

G. A Reader on Hindu and Mahomedan Law, and on tlie Laws 
ill foicc ill British India, to be named by the Council of 
Legal l^]ducation. 

20* That the Readers shall be appointed for a period of three 
years. 

GO. That the duties of the Readers (subject to regulation by the 
Council of Legal Education) shall consist of the delivery of two courses 
of Lectures in each Educational Term; of the formation of Classes of 
Students, for the purpose of giving instruction in a more detailed and 
personal form than can be suj)plicd by general Lectures ; and of affording 
to Students, generally, advice and directions for the conduct of their 
professional studies. 

31. That a separate course of Lectures on International Law shall 
be delivered, and for the present by the Reader on Jurisprudence, Civil 
and luternational Law. 

32. That it shall be part of the duty of the Reader on the Com- 
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mon Law to give instruction in bis Lectures on the subject of the office 
and duties of Magistrates. 

That the Headers on Common Law and on Equity shall have 
particular regard to the Law of Evidence in their Lectures and other 
instruction to the Students. 

S4 That (subject to regnlation by the Council of LegarEduciitipn) 
one of the Courses of Lectures to be delivered by the Reader *or Common 
Law, the Reader on Equity, and the Reader on Real Property, shall be 
on the elementary, and the other on the more advanced, portion to 
which his Lectures apply. 

Emoluments of Readers. 

35. That each Reader shall receive the fixed sum of four hundred 
Guineas a year, except the Reader on Hindu and Mahomedan Law, and 
on the Laws in force in British India, which Reader shall receive the 
fixed sum of three hundred Guineas a year. 

36. That at the end of each year the Fees to be paid by Students 
for the privilege of attending Private Classes (except the Private Class 
of the Reader on Hindu and Mahomedan Law, and on the Laws in 
force in British India) shall be distributed amongst the Readers (except 
the last-mcntioued Reader) in proportion to the number of Students 
attending their respective Private Classes. And the fees to be paid by 
Students for the privilege of attending the Private Class of the Reader 
on Hindu and Mahomedan Law, and the Laws in force in British 
India, shall be paid to tliat Reader. 

Fees Payable by Students. 

37. That each Student shall, on admission, pay a sum of five 
Guineas, which shall entitle him to attend the Lectures of all the Read- 
ers. 

38. That each Student shall be privileged to attend all the Private 
Classes (except the Private Class of the Reader on Hindu aud Maho- 
medan Law, and the Laws in force in British India) on payment of Five 
Guineas per annum, and each Student shall also be privileged to attend 
the Private Class of the last-mentioned Reader on payment of One 
Guinea per annum. 

Fxaminaiions on Subjects of Lectures, 

3i) That in the month of July, in each year, there shall be Volun- 
tary Examinations of the Students upon the subjects of . the se\eral 
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Courses of Leotures, but no Student shall be entitled to go in for Exa*- 
tnination on any of the subjects, unless he shall have obtained a Certifi*- 
oate from the Reader that he has duly attended his Lectures and Classes 
upon the subject on xvhich he offers himself for Examination. Each 
Examination shall he conducted by some barristers or Barrister (not 
l)eiog the Reader of the Class to be examined) to be nominated for that 
purpose by tlie Council of Legal Education, and the Council of Legal 
Education sliall have power to allot such remimeration as they shall 
think fit to such Examiners. 

4'0. 'J’hat no Student who sliall be entitled to a Certificate of hav- 
ing attended the advanced ('oursc of Lectures of the Header on Coinmou 
Law, on Equity, or on the Law of Ileal Property, shall be at liberty to 
go in for Examination upon tlie subject of ibe Elementary Course of 
Leclures on the same head; and that no Student shall be admitted 
for Examination on tlie subject of the Elementary Course of Lectufes, 
on any of tlie last-meiuioncd lieads, after he shall have kept more than 
eight Terms, or for Examination on any of the subjects, after he shall 
have ko})t all bis Terms, unless in cither case the Council of Legal Edu- 
cation shall for special ieast)ns think fit to allow the same. 

41. That as an inducement to Students to attend and make them- 
selves proficient in the subjects of the Lectures, Exhibitions of the res- 
pective values hereinafter mentioned shall bo founded and lie conferred 
on the most distinguished Students at the Examinations in July. 

4-^. Tliat five of such Exhibitions shall be given to Members of 
tlio advanced Classes in the Common Law, in the Law of Real Proper- 
ty, and in Equity, and the most proficient among the Students in Juris- 
priuloiice, the Civil Law, and International Law, and the Students in 
Constitutional Law and Legal History, every year , and be Thirty 
Guineas a year, to eiulure for two years, making ten running at one 
time. 

43. That throe of such Exhibitions shall be given to Members of 
the Elcmeiitary Classes in the Common Law, in the Law of Real Pro- , 
periy, and in Equity, and be twenty Guineas a year, to endure for tw6 
years, making six running at the same time ; hut to merge on the ac- ' 
quisitioQ of a superior Studentship. 

44, That all the Students attending the Lectures of any of the 
Readers shall be at liberty to attend the several Oral Examiuatioos ; 
and that all Members of the luns of Court, who shall have obtained 
written Orders of Admission from any of the Readers, or from any Bench- 
ed 
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er of any of the Societies, shall also be at liberty to attend such Ex- 
aminations. 

General Emminat 'mis^ 

45. That General Examinations shall be held twictf a year, for the 
!fixamination of ail such Students as shall be desirous o^being Examin- 
ed previously to being called to the Bar, and such Examinations shall 
be conducted by at least two Members of the Council, jointly with the 
six Readers, and Certificates of having satisfactorily passed such Exami- 
nation shall be given to such Students as shall appear to the Examiners 
to be entitled thereto. 

46. That such Examinations shall be held in or shortly before 
Michaelmas Term, and in or shortly before Trinity Term. 

47. That as an inducement of Students to propose themselves for 
such Examination, Studentships and Exhibitions shall be founded, of 
Fifty Guineas per anuum each and Twenty-live Guineas per annum each 
respectively, to continue for a period of three years, and one such Stu- 
dentship shall be conferred on the most distinguished Student at each 
General Examination, and one .such Exhibition shall be conferred on the 
Student who obtains the second position ; and further, the Examiners 
shall select and certify the names of three other Students who shall have 
passed the next best Exaniinaiions, and the Inns of Court to which 
such Students as albresaid belong may, if desired, dispense with any 
terms, not exceeding two, tlut may remain to be kept by such Students 
previously to their being called to the Bar. Provided that the Exami- 
ners shall not be obliged to confer or grant any Studentship, Exhibition, 
or Certificate, utiles.? they shall be of opinion that the Examination of the 
Students has b*^cu such as entitles them thereto. 

48. That at every call to the Bar, those Students who have passed 
a General Examination, and cither olitained a Studentship, an Exhibi- 
tion at) such Examination, or a Certificate of Honour, shall take rank 
in seniority, onci- all other Students who shall be called on the same 

day. 

Common Fund. 

49. That the four Inns of Court shall form a Common Fund by 
annual contributions, the amounts of which Shall be mutually agreed on ; 
and out of which Fund shall be drawn the Stipends to be assign®! to 
the Readers, the Remuneration to Exnminers, and such Studentships 
and Exhibitions as shall from time to time be conferred upon Students^ 
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and such necessary Expenses as shall be incurred by the Council of 
Legal Education. 

50, That the Fees of Five Guineas paid by Students on admission, 
shall form part of the Common Fund. 


The above Regulations were sanctioned and confirmed by orders of 
the several Societies, made in the year 1863, and subsequently. 


CALCUTTA HIGH COURT. 

Tha 31 1867. 

The Hou’ble F. B. Iverap aiul F. A. Glover, J\^.dgc$. 

Eight of Way — User — Magistrate s Order. 

Gooroo Churn Goon* and others, (Doloudauts) Appellants^ 

versus 

GunG/V Gobino CiiurroPADiiYA, (Plalntitfj Respondeat. 

The fact of an owner of a patch ot waatc laud havin- allowed a neighboui’s cattle to 
stray over it can give no right of user in the land. 

Wc see no reason to interfere with the Principal Sadder Araecn s 
order in this case. The plaintiff apparently owns a piece of land between 
a public road and the village, over which the cattle of his neighbour, and 
occasionally men, have been accustomed to make short cuts to their own 
quarters. The land remained for some time uncultivated, but the own- 
er now wishes to put it under croj), .and sued to have the Magistrate's 
order, requiring the passage to be thrown open, reversed. The first 
Court dismissed the suit, but the Judge, on appeal, decreed tbe claim. 
There is a preliminary objection taken by the special appellant, that no 
suit lay against such au order under Section 311 of tbo Code of Crimi- 
nal Procedure; but that and the other Sections of Chapter 20 of the Code 
refer to public thoroughfares ; and it is quite clear from the words of the 
Magistrate's order that he did not treat this as a public road, but as a 
private one, over which a right of way had been established. 

For the rest the Judge has found as a fact, on evidence, that although 
cows have been accustomed to stray over the l.iad, and also at time^ 
men and women, there has been no continuous' and ancient user of the 
land by the public as would entitle it to be considered a common or pub- 
lic roadway ; nor can it, we conceive, be contended, that because an ownr 
# Wyman’a Reporter, OWil RuUttga, p. 18?. 
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er of a patch of waste land, situated as this is, allows bis neiglibour^s 
cows to stray over it on their way to pasture, that he thereby creates in 
them or in their owners a right of casement over the land, the practical 
effect of which is to deprive it of all value by rendering^its cultivation 
iinpo?Riblo. ^ 

We reject the special appeal with costs. 


CALCUTTA HIGH COURT. 

T^Ae 10th August, 1871. 

The ITon’ble L. S. Jackson and A. G. Maepherson, Judye9. 

/*jrscyi/)/ion — Groun/Is —Lhnitatlon, 

Rajah Be-joy Kkshub Rov,* (Defendant) Appellant^ 
versus 

Oniioy CiiL'iiN Ghosk, (Plaintilf) Respondent, 

The length of time required in a case of prescription juior to Ist July 1871 was at 
12 yoai s. 

The “ Limitation Act, 1871,’* requires peaceable and open enjoyment without interrup- 
tion foi 20 years. 

The right asserted in a claim founded on proscription should be strictly and cleanly de- 
fjoed, and cannot bebn^sedon riglits which arc inconsistent. When a party is called upon by 
the Court to elcot which branch of a double case he will pioceed with, the election must bo 
distinct and clear, and such as will bind him and will show accurately on the face of the re- 
cord the claim (if any) which is aljandoued. 

Macpherson, J, — Tq my opiaion, the decree of the Subordinate 
Judge is wrong. 

The Subordinate Judge states in his judgment that the suit is brought 
to establish a right by prescription to liold what he calls a “ floating 
hdt/^ a hftt held partly on land and partly on water, near the mouth of 
a certain Ichal which runs into the Hooglily. And lie linds it proved 
that the plaintiff has held such a hilt for a good many years, and has 
levied tolls from the boatmen and others frequenting it, under a pri- 
vilege which in the legal sense of it amounts to prescription/^ 

But a finding of this sort, that a man has done certain acts, or made 
use of his neighbour's property iu a certain way "for a good many years, 
is quite insufficient as a basis of a declaration that the man has acquired 
by prescription a right to do those acts or to make that use of his 
neighbour's property. There must be, a distinct finding that it is prov- 
ed that the person claiming the right by- prescription has, for a certain 


* Vide 16, VV. IL, p, m. 
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length of time, uninterruptedlj exercised either himself or by those 
through whom he claims the right which he sets up^ The length of 
time requisite under the law in force when ^lis suit was instituted was, 
in my opinion,- at the least 12 years. And according to the new Li- 
mitation Act, which, as regards this class of questions, came into 

operation on the 1st of July last, peaceable and open enjoyment by the 
person claiming the right, without interruption and for twenty years, 
must be proved (See Act IX. of 1871, Section 27). 

Moreover, the right asserted must be strictly and clearly defined : 
whereas in the present case tlie right asserted by plaintiif and established 
by the decree of the Subordinate Judge is described in the vaguest and 
most ill- defined manner. 

But the whole suit has been wrongly and improperly brought. The 
Moonsitr was properly justified in the remarks which he made on the 
mode ill which the plaint is framed, and I think he would have done 
well to have refused to receive it on his file at all. 

The plaintiff chose to come into Court with a case which was in it- 
self double and inconsistent, alleging, bis proprietary right in the 

bank of the kbal on and opposite to wliich tlic hat is held ; and secondli/, 
his right by prescription to bold the bat tliere. The defendant claims 
the site where the btU is held as his property, and denies that the plain- 
tiff has any right by prescription or otherwise to hold the hftt there. 
Thereupon, the plaintiff, not in truth expressly relinquishing or aban- 
doning his claims as proprietor, was allowed in the lower Courts to omit 
(as it were) going into that part of his case, and to go to trial on a nak- 
ed ill -defined issue as to whether he has been in the habit for many years 
of holding this bat at this place. 

If the plaintiff bad put upon record a formal and complete abandon- 
ment of all claim as proprietor to the site on which the h^t is alleged to 
be held, and if he bad aocurately defined and had detailed the limits of 
the right which he sought by prescription to establish over another man^s 
property, he might properly have been allowed to go to trial on the 
question as to prescription. But he ought not to have been allowed to 
proceed at all so long as every thing was left undefined and uncertain^ 
and s6 long as there was nothing more than a g?iasi relinquishment of 
the claim of proprietary right. 

It is quite clear to me from the proceedings in the lower Court, and 
from the manner in which the case was conducted for the respondent be- 
fore tts, that at this moment the plaintiff asserts, and has no intention of 
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ceasinjQ^ to assert, title as proprietor to the site of this hA.t. If he is real- 
ly proprietor, he may he entitled to a decree as such, but he certainly 
cannot be entitled to a decree declaring a right by prescription. The 
two rights are wholly inconsistent. 

Parties are not entitled to come into Court and ask fo> assistance 
until they have made up their minds in some decree as to what their 
position is and as to the assistfince for which thc}^ have a Tight to ask. 
And if a plaintiff coming into Court with a vague double case is called 
upon by the Court to elect which branch of his case he will proceed with,, 
the election must be distinct and clear ami such as will bind the party 
electing and will show accurately on the iacc of the record the claim (if 
any) which is abandoned. 

On the whole, I have no doubt that tbo decree of the Lower Ap- 
pellate Court sbf)uld be set aside, and that the plaintlll^s suit ought to 
be dismissed with costs in all the Courts. 

CALCUTTA HIGH COURT. 

The '11th Novemherj 1871. 

The Uoublo U. V. B;\\L‘y and G. C. Paul, JuJ^es. 

Easement — El^ht of User, 

Ham Guncia Doss,^' (Plaintiff) Appellant, 
verms 

Gobi.vd CiiUNDEiJ Doss and ollicrs, (Defendants) Respondents. 

A right of way need not have its origin in an expiess grant, but may be established by 
continued user for a certain period conbtituting advoiae pos'^es-don. 

Paul, J. In this case the plaintiff sued to have his right of way 

established over plots 4, 3, 2, and 1, leadinj? from the house of the 
plaintiff to a road on- the cast of the house of the defendant, Ilis com- 
plaint was that some portion of the pathway over plot 1 was completely 
obstructed by the defendant and some portion of the pathway over plots 
3 and 4 narrowed. 

The jud^jment of the first Court was in these words " As regards 
the first issue it is to be observed that the pathway over the disputed kitta 

is in fact the pathway leading to the other pathway and the pond, 
the east of the defendant’s house, and it has been proved by the evidence 
of the vcspcctdbls wtinssscs ott both sid^s that there was a pathway since 
a long time running from the western end of the above-mentioned path- 
way in a southward direction and then joining with tbo disputed kitta 

* Vvh W, B,, p, 281. 



1875. 


THIS LEGAL COMPANION. 


81 


^rd runs southward through Idtta 4^/i, and then turns westward and pro^ 
ceediug* to the house of Sudanund Surma and of the plaintiff and from 
thence to the roads on the north and south of place on the east of the 
defendant's house^ fee." The above quotation from the judgment proves 
that many years — upwards of twelve years — ago the present plaintiff had 
a house to the east of the present defendant's house, and that he was for 
a long time in the habit of walking over and using the pathway in his 
visits to Sudamind Surma and otherwise. It further appears that not 
only the plaintiff but other persons made use of this path, and under the 
circumstances so stated a clear riglit of user has been established by the 
plaintiff over the land subject to a small modification which wdll be here* 
after noticed. 

The Judge in appeal held that the MoonsilT was wrong, and in the 
3rd para, of his jiulgment the Judge ob.seives : — The plaintift''s allega* 
tion is that fin- move Iban l:i years he had passed to and fro along this 
path wliieh had been in exi>iencc, ^ foi a long lime ' .13y what right he 
had passed to and fro he does not exactly state, but liis pleader in reply 
to my question on this point statfd that the ])ulh was a public thorough-^ 
faro, and that tborefure his client liad a right of way over it." It is 
quite clear that the basis of Uic whole of tlie judgment is altogether a 
mistake. The facts stated, viz., that the plaintiff had passed to and fro 
along the ))atli for n})wards of 1*2 years is quite sufficient to support the 
right lie claimed. But tlie Judge as-ks by what ri^^lit he passed to and 
fro the path ? The Judge seems to entertain an idea that a right of way 
should have its origin in an express grant, made in favor of the party 
claiming the right. A grant, no doubt, is one of the modes in which A 
right of way may be (^.^tablislu'd, but a contiiiiu'd user for a certain period 
of time which would con-Jtitnte advei>e possession in an ordinary suit 
might abjo bc% and is often dornied, sufficient to establish a right of way* 
Following out the view last. mentioned, the Judge says in describing the 
evidence of the first witness : — The first witness for the plaintiff*, Sattia 
Churn, a vakeel, sa}s that defendant's brother 10 or 11 years ago madei 
the road for the convenience of the priest and that the villagers by private 
arrangement would go along it up to defendant's yards and then east 
over plot first to the road on the east of defendant's Barec, Now this 
shows, fint, that it was a private road, and secondly, that villagers wetit 
by permission," Now, whether the road was private or not-ia 
mateidaF; at least it was not so private as to prevent access to it jby pus* 
sengers* Then it is said that villagers went by pemission,. What that 
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permission was does not appear unless it be the private arrangement le^ 
ferred to above, and what that private arrangement was is not at all 
stated in the record. Upon the whole, it is clear that the plaintiff did 
not go by any express permission, but by a right acquired by being 
allowed to pass over the road for a great number of years without objec- 
tion, and it can hardly be conteiiJeJ that rights arc not often acquired 
in that way by a party being permitted to pass without obstruction and 
without objection. In conclusion the Judge says If, as I believe, 
the defendant has permitted the villagers including plaintiff to go over 
his road since he made it in 1265, they have acquired no right to do so ; 
and the defendant may close it entirely, I mean all four plots, if he 
pleases/^ As we have previously observed, no special permission is plead- 
ed in this case, and if there were any such, it amounted merely to the 
want of objection. The Judge levcrses the decision of the MoonsifF on 
reading the evidence of the plaintitf’s witnesses, but it is quite clear tliat 
he has misconstiucd that evidence because the plaintiff's witnesses prove 
the existence of the pathway leading on to the plaintilF's house for a 
great length of time. The first (Joint on this point says that the wit- 
nesses of the plaintilF and the defendant pretty well agice. That has 
been clearly shewn to be the case by Baboo Kalee Mohun Doss, and 
Baboo Grish Chunder Ghose very candidly admits that Baboo Kalee Mo- 
bun Doss’s construction on this point is correct. The case seems to be 
one-sided. The witnesses on both sides prove the ])]aintiff's claim. Such 
being the case, it is useless to remand it to the Lower Appellate Court. 
As both parties really contested the light of way fjom the plaintiff’s 
house to the road on the east of defendant's house, there is no reason why 
the litigation should be prolonged. The interests of justice require that 
the case should be determined here. The Moonsifl* decreed the plaintitf's 
right of way over plots 4, 3 and 1, but dismissed his claim as^ to the in- 
tervening link plot 2. It is quite clear that unless some path be allowed 
to the plaiotiff loading from plot 1 to 3, the decree would be quite use- 
less to him. The Ameen has found that there was a pathway (^) lead- 
ing from plot 3 to 1 and a waste piece of high- land up 

to the public road. In accordance with that finding, we think the decree 
of the Lower Appellate Court should be reversed and that of the first 
Court restored with this modification, viz.y that in passing from bis house 
the plaintiff* is declared entitled to pass over plots 4, 3, ^ and 1 and over 
high-jand up to the road ruuuiug from north to south. 

The »appeal is decreed with costs of all the Courts, 
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As the Mooosiff gave a decree which left it to the option of the de< 
fendant .to give the plaintiff a new pathway on the north of kitta 1st 
and it is not shewn that he has done that, we declare the plaintiff’s right 
to pathway over plot 1. 


CALCUTTA HIGH COURT. 

The %%rd Noimiber, 1871. 

The Hon’ble H. V. Bayley and G. C. Paul, Judgeg. 

Easement — User — Obstruction — Joint Hindoo Family. 

Chunder Kant Chowdiirt* and others, (Defendants) Appellants^ 

versus 

Nund Lall CnowDiiRY and others, (Plaintiffs) Respondents. 

Suit by members of a joint family to enforce their to a pathway through a door 
(which had been blocked up) leading to a j'oiut Thakoorbarce. Held that this was not aoaea 
in which the plaintiffs claimed the right of user, but only complained of the obstruction of » 
passage belonging to them jointly with the defeudauts. 

Paul, J. — This is a very simple case. The facts are shortly these : 
—The plaintiffs alleged in their plaint that a certain pathway leading 
from their family-dwelling-house to a certain Thakoorbarce belonging to 
them had been obstructed by the defendants having bricked up tbe pas- 
sage through a door. The plaint showed that this obstruction took place 
in 1272, and th(j present action was brought in 1276, that is, after the 
lapse of four years. 

Upon this state of facts, it became neces.sary to enquire whether the 
matters stated in the plaint were true or not, as the cause of action 
admittedly bad arisen within the period of limitation. 

The defendants set up various pleas amounting to acquiescence on 
the part of the plaintiffs and their abandonment of the right of way. 
The other defences were also of a similar character. 

The first Court found that the obstruction took place in 1267 and 
proceeding on that finding, held that the plaintiflV rights were barred 
by acquiescence. 

The Appellate Court differed from the first Court upon the question 
as to when the obstruction first took piece, and held that it did not take 
place in 1267, but in 1272, and found that whether it took place in 1267 
or in 1272, the cause oi action arose within the period of limitation and 
there was no acquiescence or abandonment of right by tbe plaintiffs 

* Vidt 16, W. p. 277. 
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either in law or in fact. Having overruled this preliminary objection, 
the Appellate Court, in a lengthy and apparently duly considered judg- 
ment, came to the conclusion that all the facts on which the plaintilis 
relied were true, viz., that the Thakoorbaree was the joint property of 
the plaintiffs and the defendants, that the pathway was^lso their joint 
property, both having come into existence many years v^o at the time 
of their ancestors, and that the obstruction caused by the defendants was 
a clear infraction of the undoubted rights of the plaintilfs. The Lower 
Appellate Ce nrt accordingly decreed the plaintiffs^ suit. 

It appears that, on a former occasion, a suit was instituted by one 
of these plaintiffs against these defendants in respect of some interest in 
the Thakoorbaree, the pathway, the door which was blocked up, a bun- 
galow, and an adjacent wall. In that suit a somewhat confused and un- 
intelligible decision was pronounced to the effect that the plaintiff had 
a joint interest in the Thakoorbaree and the ground on which the door 
was erected, but not iu the door or the wall adjoining the ground. Con- 
sequently, the plaintifrs suit was partly decreed aud partly dis- 
missed. 

The Judge of the Lower Appellate Court seems to have considered 
that the plaintiff in that suit had wholly succeeded in obtaining the 
relief he sought, and in thinking 30 he doubtless put a wrong construc- 
tion on the decree which was pronounced in that case, but that wrong 
construction was only as to a part, viz., that part of the decree which 
provided that the dunvaja belonged to the defendants.* 

Baboo Mohiuee Mohun Iloy for the defendant, appellant, contends 
that this wrong construction has prejudiced his clients^ ease, completely 
obscuring the iololloct of the Judge below and drawing him to a cohcIu- 
sion of fact at which he would never have arrived but for this wrong 
construction. Beyond admitting the fact that there was a construction 
put by the Lower Appellate Court as to a part of the decree, we cannot 
follow the learned pleader to the extent to which he carries his argument. 
We find the Lower Appellate Court has duly considered all the oral 
evidence in the case, apart from any opinion which he may have formed 
upon the construction of the decree, and has come to a clear and deliber- 
ate conclusion on the facts stated by the plaintifls. The case, therefore, 
is one in which the plaintiflfs, as members of a joint family, seek to en- 
force their right to a pathway through a door (which has been blocked 
up) leading to a joint Thakoorbaree j and to an unbiassed mind Uo clearer 
case could well be conceived. 
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It Las, however, been contended by Baboo Mohinee Mohun Roy^ 
that the jud^j^ment of the first Court was ri^ht, which proceeded on the 
plea of acquiescence on the part of the plaintiffs as set up by the defen- 
dant. But non-user of a pathway, either for nine years as stated by the 
defendants, or for four years as admitted by the plaintiffs, does not neces- 
sarily constitute an abandonment of any right which the plaintiffs may 
have possessed. Several cases have been cited in support of the position 
taken up by the first Court. Speaking for myself, I must say that if it 
were ^necessary to decide this case on the strength of the cases cited, I 
should have been disposed to refer the matter to a Full Bench. The 
cases cited are reported in Weekly Rej^orter, Volume XV., pages 295, 
402, and Weekly Reporter, Volume XIV., page 79. It appears to me, 
however, that these cases refer to a different state of facts with a differ- 
ent class of rights. They relate to a case in which one man acquires 
by reason of uninterrupted user a right over another man^s land ; and it 
may well he that in some instances, from a long disuse of a certain right, 
abandonment thereof may be inferred ; but I am far from thinking that 
mere disuse of a certain right for 4 or 5 years is sufficient to constitute 
an abandonment of that right. The plaintiffs^ case here is distinguish- 
able The plaintiffs do not claim a right of user. They complain of the 
obstruction of a passage which belongs to them jointly wifli the defen- 
dants. The analogy therefore altogether fails, and this case, which I at 
first stated was a very simple case, became somewhat complicated by the 
fact of the Judge of the first Court having allowed his mind to wander 
into irrelevant matters which have no existence in this particular case. 

The special appeal is dismissed with costs. 

CALCUTTA HIGH COURT. 

The 30/7/ November, 1871. 

The Hon'ble F. A Glover and Dwarkanath Mitter, Jvtdgtt, 

Right of Way — User. 

FurrEii Alt,* (one of the Defendants) Appellant, 
versus 

Asgur a LI and another, (Plaintiffs) Respondents, 

To conatitate^a right of way, there must have been an uninterrupted ueer as of right, 
and Qdt one exercised at the mere will and favor of the other party. 

Gloves^ J . — This was a suit for a declaration of plain tifPs right of 
way over a waste piece of land belonging to defendant, and for an order 
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to pull down a liouse which defendant had erected across the pathway- 
Tbe defence was that the path was not a public road, and that there was 
no right of way to the plaintiffs. 

The first Court found that there was no right of way^over this laud, 
but that plaintiff along with other villagers used to pasj over the land 
to the public road by consent of the defendants. The Judge, however, 
although he found that so much of the plaintiffs^ statement that the road 
w’as used for marriage and burial processions was false, still considered 
that the plaintiffs' suit should not be altogether dismissed, because the 
plaintiffs had actually been in the habit of using the path as a means of 
proceeding directly to the high road. At the same time, the Judge 
appears to admit the existence of another way by which processions and 
cattle, &c., were wont to pass. 

It appears to us that the Judge's decision is not maintainable. It 
is admitted that the waste land, through which the path in dispute runs, 
is the defendant's laud ; and there is nothing whatever to disprove tlio 
allegation of the defendant, that plaintiff used the land for some years 
by his sufferance and permission. To constitute a right of way, there 
must have been an uninterrupted user as of right, and not one exercised 
at the mere will and favor of the other party. 

In this case, it is clear from the finding of the Lower Appellate 
Court that the plaintiff has another way to the public road when going 
with cattle, procession, &c., but that he has been in the habit of making 
use of this pathway by the sufferance of the defendant. This creates’nn 
right of w'ay. 

The Judge's decision is therefore reversed with costs. 

CALCUTTA HIGH COURT. 

TAe 4 th January^ 1872. 

The Hon’ble G. Locb aod W. Ainslie, Judga. 

■ Right of Way-Section 1 5 of Act XI V. of 1859. 

Haro Dxal Bose,* Petitioner, 
versui 

Kristo Gobind Skin, Opposite party. 

Seetion 15, Act XIV. of 1859 is not applicable to a suit to enforce a mere right of way. 

Loch, J.— We think that this rule must be made absolute and the 
order of the Moonsiff set aside. The opposite party has been served with 
notice, but he has failed to attend. The suit was one to enforce a right 
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of way, and it was brought under the provisions of Section 15, Act XIV, 
of 1859, and the plaintiff obtained a decree.. It appears to us that the 
provisions of that Section are not applicable to a suit of this kind. 
That Section contemplates the recovery of possession of lands or other 
immoveable propL*rty of which the i>laintiff has been deprived by an act 
of the defendant : it does not contemplate the recovery of a mere right, 
a right which may be shared by a hundred other people, but it contem- 
plates the recovery of actual possession of the immoveable property in 
suit : a mere declaration made by a Court that the plaintiff has a right 
of way and that the obstruction is to be removed is not the giving of 
possession to the plaintiff as is contemplated by the terms of that Sec- 
tion. 

We think, therefore, the order of the Moonsiff must be set aside, 
and the petitioner will recover costs. 


CALCUTTA HIGH COURT. 

The 25//i April, 1872. 

The Hon’ble F. B. Kemp and F. A. Glover, Judges. 

Right of Privacy — Openutg a Boor in one's Property (to annoyance of 

another.) 

Kalee Peushad Shah a,* (Plaintiff; Appellant, 
versus 

Ram Pershad Shaiia, (Defendant) Respondent. 

In this case the defendant was held entitled to make a door in his own property, Hot- 
withstanding that it was proved to ioterfore with the privacy of the female members of the 
plaintiff's family, and to have been otherwise a source of annoyance to him ; the right of 
privacy not being an inherent right of property, but requiring to be proved by local usage, 
permission, or grant. 

Considering however the evidence of ill-will and malice which actuated the defendant 
in making the door, he was not allowed his costs. 

Glover, J. — This was a suit by one brother against another to have 
a door which has been opened by the defendant in a wall, separating the 
premises of the two brothers, closed, on the ground that by it the priva. 
cy of the plaintilPs family is interfered with, as it opens into the private 
court-yard of the plaintiff’s house, where the female members of bis 
family cook, draw water from the well, and bathe. There is also a- fur- 
ther prayer to the effect that the defendant may be restrained from pass- 
ing through this door into the plaintiff’s court-yard. 
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The defence set up was that the door was au old door which had 
been in existence for a period of more than years, and that the plain- 
tiff's suit was therefore barred by limitation. On the merits defendant 
alleged that no injury was caused by the opening of the door, and that 
the defendant had on several occasions passed through it iq^to the court* 
yard of the plaintiff, with the plaintifPs consent. 

The Moonsiff went to the spot, and, in accordance with an order of 
this Court, prepared a map of the place. He decided that the door was 
newly opened out hy the defendant in the separating wall ; that that 
door was useless for all purposes to the dofoiiJant ; that in his opinion it 
was made simply for the purpose of annoying the plaintiff. Ho, there- 
fore, ordered it to be closed, and the defendant to be enjoined not to 
commit trespass on the plaintiff's premises. 

The Subordinate Judge took a different view of the case, except so 
far as the period of time when this door was made. He held tliat the 
defendant had failed to prove that it was an old door, and that the plain- 
tiff's case was not barred by limitation. For the rest he considered that 
the defendant was merely exercising his rights of property in his own 
wall, and that there was nothing which prevented him from opening a 
door in that wall , but that if the opening of that door was the source of 
any annoyance to the plaintiff by interfering with the privacy of the 
female members of his family, the })laintiff had a remedy in his own 
Lands by building a wall, or erecting a screen of mats in the face of the 
opening. With regard to the alleged trespass, the Subordinate Judge 
found that the witnesses who were called upon to prove that the defen- 
dant passed through the plaintiff's court-yard had not substantiated that 
fact. 

It appears to us that substantially this decision is right. There is 
no doubt, after hearing the circumstances of this case, that the defendant 
was actuated by malicious motives in opening the door, and that he 
could not’ have had any possible object in doing so but to cause annoy- 
ance to his brother's family, for we find from the map that the new door 
is exactly in a lino with the privy belonging to the defendant, and that 
the door of the privy and the door in this wall are exactly opposite one 
another, so that any one using the privy would be able to overlook near- 
ly the whole of the plaintiff's court- yard. There is also a finding of 
fact against the defendant as to his having no right of way through the 
plaintiff's court-yard, and that the sweepings of his house are not car- 
ried through the plaintiff's compound. At the same time, we agree 
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with the Subordinate Judge in thinking that the right of privacy is not 
an inherent right of property ; and that if it exists at all, it most be 
shown to exist by some local usage, by special permission, or by grant, 
and in this case there is no such local usage, permission, or grant proved. 
There seems to be no reason therefore why the defendant should not 
make use of his property in any way be pleases ; the wall is undoubted- 
ly hie, and he is merely making a door in his own property. The plain- 
tiff, on the other hand, can very easily prevent, if he likes, all possible 
annoyance on account of this door, inasmuch as the whole of the land on 
the north side of it belongs to him, and he has only to build a screen or 
other erection to prevent any body in the defendant’s house looking 
into his court-yard, or in any way disturbing the privacy of his family. 
The decision in the case of Mahomed Abdoor Euhim, vs. Birjoo Sahoo and 
others, in Volume XIV., Weekly Reporter, page lO.'l, lays down what 
we consider to be the right view of the law in deciding questions of this 
sort ; and, following that decision, we must uphold the judgment of the 
Subordinate Judge, 

If, notwithstanding the order which is now made, the defendant 
commits any trespass upon the plaintiff’s property by passing through 
or over any new screen or erection which the plaintiff may build, of 
course the plaintiff will have his right of action for trespass. And with 
reference to the circumstances of this case, and taking into considertion 
the clear evidence of ill-will and malice which actuated the defendant in 
making this door, we think that the defendant should not get costs 
but that each party should pay his own costs. The appeal is dismissed.. 


CALCUTTA HIGH COURT. 

The nth July, 187-2. 

Tho Hon’ble P. B. Kemp and P. A. Glover, Judge*. 

Ely At of Pathway — Execution of Decree, 

Bhoobun Moiiun MuNDUi,*and another, (Judgment Debtors) Appellants 

versus 

Nobin CiiUNDEii Bullub, (Decrcc-holder) Despondent. 

A decree for the performance of a particular act (e. g., tho removal of certain obstnie- 
tions in a pathway) can only bo enforced under Sec. 200 Act VIII. of 1869, by the imprison' 
ment of the judgment-debtor, or the attachment of his property, or both. 

Kemp, J.— In this case the judgment-debtor is the appellant. It an. 
pears that in Chyet 1376, a suit was brought^y the vendor of the plains 

* Yid* 18, W. R., p. 2827 
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tiff to remove certain obstructions in a pathway ; these obstructions be- 
ing described in the plaint as a vv^i i^niining oast and West, the fohndatiOa 
of a wall running north and south, md the closing of a puCca draim The 
pathway is described as being 60 baths in length and 4 haths in breadth* 
The plaintiff obtained a decree, andJt is this decree whieh we have ta 
construe and execute. The decree is to the following Afreet, namely;* 
that the defendants do, within six weeks after the service upon them 
of this decree, remove the obstruction and re-open the pathway or lane 
leading^from the north-west end of the plaintiffs house northwards to a 
public road as the same existed before the commencement of the suit 
and as described in the plaint.^^ This decree of the Court is therefore a 
decree for the performance of a particular act on the part of the defen- 
dants. Such a decree, therefore, must be executed under the provisions 
of Section 200 of the Civil Procedure Code which enacts that, '^If the 
decree be for any specific moveable, or for the performance of any con- 
tract, or for the performance of any other particular act, it shall be en- 
forced by the seizure, if practicable, of the specific moveable and the 
delivery thereof to the party to whom it shall have been adjudged, or, 
as in this case where the decree has been for the performance of a parti- 
cular act, “ by the imprisonment of the party against whom the decwe is 
made, or by attaching bis property, and keeping the same under attach- 
ment until further order of the Court, or by both imprisonment and 
attachment, if necessary.^^ 

The Lower Appellate Court in its judgment says that the judgment- 
debtor has for months been able to keep the decree-holder out of bis 
rights by trying every manoeuvre possible in the execution departtnent. 
The Judge then goes on to say that the case has been before bis prede- 
cessor twice in appeal, and that on both occasions the order of the first 
Court was upheld. He then animadverts on the conduct of the pleader 
who appeared before him, and of the Ameen deputed to execute the de- 
cree ; and he then states that the objections of the debtor had been ful- 
ly considered by his predecessor and that the appeal must be dismissed 
with costs. 

tn special appeal, it is contended that the decree simply ordered the 
performance of a particular act by the defendant, and that the Courts 
below bad no authority under the decree and the Procedure Code tp or- 
der the destructioa of the building by ’the Naair of the Courk : . 

We think that this Injection mhft prevail. Under the Section, the 
only way iu which this decree can be executed is, as already observed, 
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by the imprisoameot of the party against wbom the decree ie ihsdef Wf' 
by attaching hia property, or by both iiapriaoament and aitaohmeiiki ef 
property if necessary. 

The order of the J udge mast, therefore, be reversed and this appeal 
decreed, but withont costs. 


Calcutta high court. 

The 19/A July^ 1872. 

The Bon'ble F, B. Kemp and F. A. Glover, Judgn, 

Right of Water— Poeteaeion — Magiatrate’a Order — JurUdieiion of Civil 

Court. 

Ram Kbisto Siecar,* (one of the Defendants) Appellant^ 

veraua 

Sbeik Kaloo and others, (Plaintiffs) Reapoudenta, 

A euit to get rid of the effect of an order passed bj a Deputy Magistrate under See. 3129 
Co()e of Crioiinal ProceduiOi declanug a certam river to be a public thorougbfaie^ and to 
have it declared that plaintiffs are entitled with others to use the water of the said river hj 
raising bunds or damps in the bed of the stream as heretofore, will not lie in the Civil Court^ 
the only way in which the Deputy Magistrate’s order can be got rid of in the Civil OoUiCt 
being by distinct proof of plaintiffs* title to exclusive possession of the right of water cUitOF 
ed. 

OixjvER, J.-~The point involved in this case is one of considerabit 
importance, and we have taken time to consider what oar decision should 
be. 

The plaintiffs come into Court to get rid of the effect of an ordili 
passed by the Deputy Magistrate under Section 820 of the Crimlni^l 
Procedure Code, and to have it declared that they ^re entitled with 
others to use the water of the Kanoonaddee^ by raising bunds or dams 
in the bed of the stream as heretofore. 

And the first question is whether such a suit will lie in the Civil 
Couit. 

The objection was taken by the defendants in both the Courts bo« 
low bat was decided against them, as it appears to ns, without any alant 
understanding on the part of either Moonsiff or Subordinate Jndgejti! 
to what the nature of the objection was. 1%ie Moonsiff says that^ 
much as Section 320 provithss for a suit in the Civil Coart to eslafi^ 
rights against an order passed by a Critainal Court, thsrofore tha pra 
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-tent suit lies^ and the Subordinate Judge comes to the same conclusion 
in even a more summary manner. 

We are of opinion that the objection is a valid one, and must be 
allowed^ , 

The Deputy Magistrate who. decided the case, un^er Section S20 
Code of Criminal Procedure against the present plaintiffs, did so on the 
ground that the Kanoonuddee was a running stream open to the use of 
all, and that the plaintiffs had no right to dam it up to the exclusion of 
the public. 

This decision may have been right or wrong, but it was one which 
tbo Deputy Magistrate was competent to give, and under Section 820 
the only way in which it could be got rid of was by the plaintiffs prov- 
ing in a competent Court, i. c.. Civil Court, that they were entitled to 
exclusive pessession of the right of water claimed. 

The only question, therefore, which the Civil Court could determine 
and by its determination do away with the effect of the Deputy Magis- 
trate’s order, was the right to exclusive” possession. It could not 
nullify the decision under Section 820 by declaring that the plaintiffs 
had some kind of a right in the water of the river, hut only by judicially 
finding that the right claimed was supreme, and that no one else had 
any right at all. 

Now, in this case the plaintiffs have not claimed and do not claim 
any “ exclusive” right ; all that they ask for is a share of the water ; 
they do not even claim the privilege of entirely damming up the chan- 
nel, for they allege that side openings were always permitted by which 
water could pass down stream to the occupants of villages situated be- 
low. 

The plaintiffs, moveover, declare that the inhabitants of Several 
other villages are interested in the right claimed. 

There can in fact be no doubt' that the right sought is hot in any 
sense an ^elusive right, nor has any attempt been made to prove that 
any such right ever existed. The Deputy Magistrate hM declared the 
river., to be a public thoroughfare, ip ths raiite and'open to. the Use of 
the pubiio at all times, and the Civil Court, dahhot interfere wiih that 
order, or dedare what is decreed td*^W a ]^U^IcihighWay, a private ap- 
panage, without dietiuct proof of Uie iexclusive title of the pat^ee claim- 

In this case t^e phdutifb se^ up lid stieh. title, and the Qhil Court 
therefore could not entertain the suit- 
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The appeal is allowed, and the decree# of the Coarts below rev#nieid> 
Under the circumstances, however, we shall make no order as to e0i^ 


CALCUTTA HIGH COURT. 

TAe IHA September, 1872. 

The HoD*ble F. B. Kemp end 0. Po&tlfdx, Judges, 

Julkur Bights — Right of Fisher g — Accretions, 

Kalbb Soondub Roy* ^nd others (some of the Plaintiffs) Appellants^ 

xersus 

DwABKANAm Mojoombau and others^ (Defendants) Respondents, 

In n suit to esUblUb a right of fishery in a river, wheie the right v^as not opposed and 
the plaintifiEs obtaiood a deoree, the Lower Appellate Court — which also found that the dlfts* 
puted body of water south of the river occupied what was once its bed and was cooneoted 
with the river by a narrow inlet— reversed the decree on the ground that it was possible tblS 
communication might silt up later m the year. 

Held that the Lo^er Appellate Court's decision was wrong in law, and that, on thO' 
finding, the plaintiffs were entitled to a decree. 

Held also, that if the flowing stream dried up, and the defendants acquired a right to 
the laud by the law of accretion, that right would bo subject to the exercise by the plamtifih 
of their prior right of fishery. 

Kemp, J. — We think the decision of the Judge in this case is wrong 
in law. It is admitted that the p laintiffs have the right of fisheiy in the 
Khurye river^ and the Judge himself says that this right is not disputecl 
by the opposite party. The Judge also found that the disputed body ol 
water shewn iu the map on the south of the iiver Khu rye occupies whaf 
was once the bed of that liver^ and he also says that it is connected with 
the river Khurye on the west by a narrow inlet. The Judge does not 
find on any evidence that the river Khurye has become disconnected 
from the disputed sheets of water; but he seems to think that it is po6« 
Bible that the communication may silt up later in the year^ and on this 
ground alone be reverses the decision of the first Court. 

In special appeal^ it is contended that this decision is wrong in 
on the ground that as the Judge has found that the disputed julkur 
cupies the original bed of the river Khurye and is connected with tbi 
flowing channel as shewn in the undisputed Ameen^s map^^ the plw^ 
tiffsj as the undisputed proprietors of the julkur rights iu the Khurye 
are clearly entitled to a decree. 1%is being so^ and there being a 
ing that the river Khurye is connected with the disputed sheet of water 
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and moveoverj even if it was not ao apnneoted, it having also been found 
that the disputed sheet of water covers the original bed of the riyer 
which has been decreed to the plaintiffs, they are entitled to exercise 
their right of fishery over that watSr. It has been said in the course of 
the argument that the Court should k6\i that the plaintiff julkiir rights 
would cease when the oommunioation between the disf>uted sheet of 
water and the flowing stream of the Khurye river dries up, as the plain- 
tiffs would have to trespass upon the lands of the defendants to enable 
them to exercise their rights of fishery. We do not see that this would 
follow at all, for there is an approach to the disputed sheet of water by 
the Mirzapore Khfil which would not necessitate any trespass on the 
defendants^ lands for the exercise of their julkur rights by the plaintiffs ; 
abd moreover, the defendants having acquired their right to this land by 
the law of accretion, this right must be subject to the exercise by the 
plainti£& of their right of fishery which had been decreed to them prior 
to the accretion of the land in the defendants^ occupation. 

We, therefore, reverse the deeision of the Judge and restore that 
of the first Court with costs. 

CALCUTTA HIGH COURT. 

Tie 29/A November, 1872. 

The Hon’ble J. B. Phear and W. Ainslie, Judges. 

Waier^courm — Bights — Embankments. 

Baboo Cuohboo Smoa* and others, (PkintiiFs), Appellants, 

tetsas 

Mcuick Khtbot Ahubd and others, (Defendants) Bespondents. 

yVhere water flows in its natoral coarse from somewhere outside A's land, through it, 
at^d onwards to other people's land, A is not entitled to stop the flow by an embankment 
across it, unless he can make out some special right to do so. 

Such course is a part of the natural condition of the land^ and the flow of the water over 
it, when it occurs, is a natural incident. 

Phbab, J.— Ife appears to ns that the appellant has failed to uoke 
oot a good ground of appeal in this caw> Aa fav aa ve can understand 
the facts of the cate gathered from the judgments of the Lower Appellate 
Court and the Cohrt of first instance, ahd from th^sse facts to the 

meaning of the Jqdge in thh judgmim^ whieh if before os, we think he 
means to find distinctly that them is^a natural flow of water in a defined 
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course caused by the. overflow at times <d. tbe.streafli at Bcwree- 
a place outside the plaiutiff's land, tba^ ^&is water flows ia a 
course through the plaintiff's land to the delhndant's land ; and upou tiht^V 
finding, the Judge has said that the (flain tiff is not entitled to Stop. Idte 
flow of that water in this defined coarse by maintaining an embankment, 
across it, unless fae can make out some special right to do so ^ that the. 
plaintiff has failed to make out any such right, and, therefore, the Judge 
has dismissed his suit. 

It appears to us that, on the facts which We thus suppose he has ' 
found, the Judge's determination is correct. It may be no doubt that in 
a senso this flow of water is casual, and that the course which the water 
pursues may, at other times of the year, be used for agricultural purposes, 
well enough probably for the growth of the paddy. But if the flow of 
water is a natural flow of water in a defined course from somewhere out* 
side the plaintiff's laud, through his land, and onwards to other people's 
land, he must allow it to pass on : he can only enjoy just the same right, 
in it as all other persons similarly situated, namely, the right to make a 
reasonable use of that water as it passes. What is a reasonable use of 
the water as it passes, is no doubt often a very difficult question indeed 
to answer. But that question is not now before us. The decree of the 
Court below only goes to the extent of saying that the plaintiff is not 
entitled to stop the course of the water and take the whole of it into his 
own land. 

Baboo Mohesh Chunder very ingeniously argued that the effect of 
the judgment was to give the defendant a right of easement over the 
plaintiff’s land. But that, we think, is not the case if we interpret the 
judgment and the findings of the Court below rightly. If the course of - 
the flow of water in this case is the natural course of the water, it consti- 
tutes a part of the natural condition of the plaintiff’s land; and the flow 
of the water over it at times, when it occurs, is not a burden put upon 
that land for the benefit of the defendant, it is a natural incident to the 
land in the condition in which it is. The case which is reported in the 
XIII., Weekly Reporter, page, 144, has been cited in support of the ap- 
pellant's contention. . We desire to say th#t we entirely concur hr tb^j; . 
judgment and the reasons upon which it is founded. But itappeArk ^ 
us that it has no immediate application to the present casft fbe-es^^ 
of the decision then given by this Clourt is. that the plaintiff was ^tiii^ s 
to use the water falling ou his own land and to erect a bund in stt^ n ' 
way as to make use of it. Here the water which is the subject of con- 
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test is not water which bad first fallen on the plaintifPs own land, hut 
water which had collected togfither and assumed a defined com*fie before 
it came to his land. 

For these reasons we think the appeal must be dismissed with costs. 


CALCUTTA HIGH COURT. . 

The 18/A April, 1873. 

The HoD*ble Dwarkanath Mitter and £. G. Birchs Judges- 

Opening a Pathway ^Criminal Court — Jurisdiction- 
Goonoo Pbesuad Bot'^ and others, (Plaintiffs) Appellants, 

versus 

Pkobhoo Ram Chuttopabhya and others, (Defendants) Respondents- 

Plaintifffl sue alleging that, when they commenced to rebuild a dilapidated wall which 
stood on the disputed ground with a doorway through it, defendant No. 1 brought a com^ 
plaint of wrongful restraint against them ; that the Deputy Magistrate, without inquiring 
into the charge, made an order with the cansent of the complainant in that case directing 
him to open a path. Plaintiffs' suit ii to have the pathway closed. The 6rst Court held 
that it had no jurisdiction to entertain the suit. The Lower Appellate Court concurred with 
the Moousiil in dismissing the suit. 

Hbi.d that, as there was nothing to show that the road was a public thoroughfare, or 
that the order passed by the Deputy Magistrate was passed under Sec, 808 Criminal Pro. 
cedure Code, the Lower Courts were wrong in refusing to entertain the suit, 

Mitter, J. — In this case it is clear that the Lower Courts were 
wrong in refusing to entertain the suit. There was no order passed by 
the Deputy Magistrate under the provisions of the 308th Section of the 
Code of Criminal Procedure. It appears that the defendant in this suit 
brought a complaint against a third person under Section 841 of the 
Indian Penal Code, which relates to the offence of wrongful restraint. 
The Deputy Magistrate, without enquiring into the charge, made an 
order with the consent of the defendant in that case, directing him to 
open a road three cubits wide. There was nothing whatever to show 
that that road was a public thoroughfare, or that the order passed by 
the Deputy Magistrate was passed under the provisions of Section 308. 
The rulings referred to by the Ldwer Courts do not therefore apply to 
the present case. 

The case is accordingly remanded to the Coart of drst instance for 
trial on the merits. 
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CAl^OUTfA HIGIl COURT., 
i873. 

Tbo Hon’Wo Louis S. Jacksou and pwarkanath Mitter^ Jud^4H, /- 

Prescriptire Rights Air aiad light, 

Kalee Doss Banbrjea,* (Defendaot) Apptllant^ . 
versm 

Bhoobun Mohun Doss, (Plaintiff) Respondent, 

Flamtiff having purchased on© portion of a piece of ground on nrhich stood a dwelling^ 
house, defendant about the same time obtained a gift of another portion. Plainti^ pulled • 
down the old house, and built a new one on the same ground, and defendant also built a. 
house on his land. Plaintiff thereujwu complained that, on his opening windows, defendant ^ 
raised a wall whereby his air and light were obstructed. The Lower Courts gave him # 
decree requiring defendant to remove the front of a certain window, and clear the passive 
of air and light ; 

EitlA that plaintiff had no right which would justify the decree ; any prescriptiye right 
which the old house may have conferred having disappeared with the construction of the new 
one. 

Jackson, J.~It appears to us that the decisions of the Courts ^low 
in this case cannot stand. The plaintiff purchased part of a piece of 
ground on which stood a dwelling-house, and about the same time the 
defendant also obtained a gift of another portion of the same piece of 
land. The plaintiff pulled down the old house and built a new one upon 
the Slime ground, and the defendant also built a house upon the land 
which he had acquired. The plaintiff thereupon complained that, on his 
opening windows in the house newly-built, the defendant raised a wall 
whereby his air and light were obstructed. 

The Moonsiff gave the plaintiff a decree requiring the defendant 
" to remove the wall from the front of the window kept in the southern 
direction of the first story of the plaintiff^s room on the remote eastji^nd 
to clear the passage of air and light/^ and this decision has been affirmed 
on appeal by the Subordinate Judge. 

It appears to us that tbe plaintiff had no right upon which sueh a 
decree could be justified, Whether or not there could have been any 
remedy if . thu old house had been in existence, it appears to ns tbat^, 
with the construction of the new house, the prescriptive right df the 
plaintiff, if any, disappeared. Besides, it appears that both the jetties 
derived their title from one and the same person, and so aa the 
occupation of the latter, oontinaed the possession could hardly ba adverse 

f Vide 20, Bi, p. W. 
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to tlie defendant. It eeetns to us, therefore, that under the circumstances 
neither party had the right of throwing obstacles in the way of the 
other in erecting houses, &e., on his own land. We think the plaintiff’s 
suit ought to have been dismissed. The decisions of tha Lower Courts 
are accordingly reversed, and plaintiff’s suit is dismissed with costs of 
this Court and of the Courts below. 


CALCUTTA HIGH COURT. 

The mh June, 1873. 

The Hon'ble Sir BicLard Couch, Kt, Chief Justice, and the Hon’ble F. A. Glover, Judge, 
Right of Waf — Non-user — Resumption, 

Kaj BiiBAKKE Roi* aud another, (two of the Defendants) Appellants^ 

\ersus 

Taba Peeshab Roy and others, (Defendants) Respondents, 

Where a new way is substituted for an old one with the couseut of the person entitled, 
and the non-nser of the original way is accompanied by acts which warrant the Court in 
inferring an intention to release, the right of reBuinption is lost : the non-user need not ex* 
tend over any defined period. 

Couch, C. J. — It is a question of fact whether the plaintiff had aban- 
doned the old way aud adopted the new one which the defendant had 
offered in substitution for it. Whether the user of one or two, or five 
or six years, is snfHcient to show an abandonment of the old way must 
depend on the various circumstances of the case, and is to be considered 
by the Court which determines questions of fact. It has been found here 
as a fact that the old way was abandoned. Although no issue was 
framed by the Moonsiff raising that question, bis finding upon it was 
after both parties had given evidence on the subject, and it was not said 
in the appeal to the Judge that he ought not to have tried it without 
framing an issue, or that any evidence had not been received by him 
which ought to have been received. Where a new way is substituted 
for an old one with the consent of the person entitled, and the non-user 
of the original way is accompanied by acts which warrant the Court in 
inferring an intention to release, the right of resumption is lost, and the 
non«user need not extend over any defined periods 
The appeal must be dismissed with costs. 


• Vide 20, W. R., p. IBS, 
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CALCUTTA ttlOH COUBT. 

7%<f m July, 1873. 

The Hoa*bl« B. G. Bireh, Judge. 

Prescriptive Right — Injurious User, 

SuBEDHUR Dey,* (oiic of the Plaintiffs) Appellant, 
versus 

ApoYto KuRHpBAR Rud others, (Defendants) Respondents, 

There can be no prescriptive right to injure «other, even though such injury has the 
vyarraut of very ancient user. 

Birch, J.— In this case, I think that the decision of the Lower Ap- 
pellate Court cannot be sustained. The Judge remarks that very an^ 
cient user is admitted, apd ho injury is proved and it appeared to him 
that the suit was brought from some spite, and was groundless. The 
MoonsifF went to the spot, and found that the defendants have been in 
the habit of throwing into the plaintiff’s tank the burnt earth of which 
their crucibles were made, and that by reason of their so doing, earth 
had accumulated in the bed of the tank on both sides of the ghat near 
the defendant’s house. The defendants have admitted in their grounds 
of appeal before the Judge that they had thrown this earth into the tank, 
and claimed a prescriptive right so to do. 

There can be no prescriptive right in such a case as this, and it is 
quite clear that if the defendants persisted in throwing earth into the 
tank, the plaintiff might suffer greater injury than he has already sus- 
tained, by having the bottom of his tank raised. The Moonsiff’s order 
was that ^he burnt mud thrown by the defendants into the bed of the 
tank should be removed by them i and this order seems to me under the 
circumstances to be a proper one. 

The decision of the Lower Appellate Court will be reversed, and 
that of the Moonsiff restored. The appellant is entjitled to his costs. 


» r»de;2o, w. B., p. 23 r. 
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CALCUTl’A HIGH COURT. 

The mh Jvlf, 1875. 

The Bon’bU F. A. Glover, Judge. 

Bighii of Way and Water — Ueer— Limitation^ 

4 

JuGGESBUB SiBGit''^ and another, (Plaintiffs) Appellantt, 
vereue 

Ncnd Lall Singh and others, (Defendants) Respondenh. 

Twenty yean of peaceable and open enjoyment without interruption are needed to mate 
4 right of user absolute, whether it be a right of way or right of water. 

Should obstruction be offered within the 20 years, a suit to recover the right of user must 
be instituted within 2 years after the last act of user. 

Glover, J. — The Judge has found as a fact that the plaintiff had no 
user of the water since 1275 B. S., and that he was therefore barred by 
Section 27, Act IX. of 1871, the present suit not having been brought till 
1278 B. Sa, or more than two years after. 

The special appellant contends that the suit could not be brought 
any time within two years of the obstruction of the right of user by the 
defendant, and that the right to use the water of the tank was necessarily 
periodical, and not continuous. 

I think that the plaintiff has lost his right. Section 27 makes no 
difference between rights of way and rights of water ; both must be peace- 
ably and openly enjoyed for a periodoftwenty years without interruption 
in order to make the right of user absolute. The interruption referred to 
must have occurred within the 20 years, and must be an obstruction by 
the act of some person other than the claimant. 

In this case the obstruction complained of took place in 1278, or 
more than two years after the last act of user on the part of the plaintiff, 
and when according to the Section he had no right of user left which 
could be obstructed. 

The illustration (b) to Section 27 sbows the meaning of the haw to 
be that there must be an exercise of the right by actual user within two 
years next before the institution of a suit for recovery. 

Schedule 2 of the Limitation Act merely refers to the date of the 
cause of action supposing an obstruction to have been caused during the 
20 years* user. 

The appeal is dismissed with costs. 


• Fide 20, W. R., p, 283. 
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CALCUTTA HIGH COURT. 

Tie ZindJuly, 1873 . 

Th« Hou’ble Sir RiobArd Couch, Kt, ChUf ttud tho Ho&'blo F. A. OloTtr, 

Jv4g9, 

Right of Drainage. 

Kopil PoorkBj* (one of the (Defendants) Appellant^ 
versus 

Makick Sahoo, (Plaintiff) Respondent* 

There is no reason why the proprietor of land on a higher level should not olalm % right 
to have the water which falls thereon run off over adjoining land of a lower level, i. e., to be 
drained. 

Couch, C. J. — We see no ground for a special appeal. It has been 
found that the plaintiff has a right to have the water which falls on bis 
land run off from it over the defendant’s land, the plaintiff’s land being 
on a higher level than the defendants. 

The case quoted from Marshall’s Reportsf does not apply to such a 
ease as this. There the plaintiff insisted that the flow of water from his 
neighbour’s land should continue for his benefit, and the water should 
continue to be collected on his neighbour’s land and allowed to flow 
from it to his own. 

There is a right, which is not uncommon and is more like the right 
now claimed, namely, that of having water which falls on the roof of a 
man’s house that projects over bis neighbour’s land, fall on it and run off 
over it. There is no reason that the plaintiff should not have such a 
right as is claimed in this case. All that the defendant has to do is to 
provide a passage for the water from the plaintiff’s land over his own. 
He is not required to keep his land in a marshy state; he has only to al- 
low the plaintiff’s land to be drained as it has hitherto been. 

The appeal must be dismissed with costs. 


• W. R, p. 287. 

t Psge m. 
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CAIrGUTTA HIGH COUIir. 

Thi %^th July, 1873. 

Tho Hon’ble Louia S. Jnckiion and E. G. Bircb, Judg$$u 
Bight of Wuy — Processions. * 

Lokenath Gossambb,* (one of the Defendants) Appellant y 

versus 

Monmohun Gossameb and others, (Plaintiffs) Bespondenis. 

A general right of way includes a right to carry marriage and funeral processions. 

Jackson, J. — ^The plaintiffs in this case sought to establish a gene- 
ral right of way and passage for boats with marriage and funeral proces- 
sions through a khal leading to the defendant's tank, and also to establish 
their right to use the waters on the ghat of the said tank for the purpos- 
es of certain ceremonies. This right was claimed by virtue of prescription 
arising from use for very many yeai’s. The Moonsiff gave the plaintiffs 
a decree in full, which the Judge modified by declaring the plaintiff's 
general right of way, but refusing to declare their right to carry mar- 
riage and funeral processions. This exception was founded upon the fact 
that in the Judge^s opinion the plaintiffs had " established no express 
right to bring funeral or marriage processions across this tank/^ 

We have been referred by the plaintiffs who as well as the defendant, 
appellant, object to this decision to a case very much in point decided by 
two Judges of this Court — the late Mr. Justice Elphinstone Jackson and 
the late Mr. Justice Mookerjee, where the Lower Appellate Court having 
decreed to the plaintiff a general right of way, but excepted a pathway 
for marriage processions, such finding was disapproved by the Division 
Court, and it was ordered that the ease should be remanded in order that 
it might be found whether by the custom prevalent in that part of the 
country it is usual, when making grants to the public of a thoroughfare 
or path way over one’s field, to make the grant in such restricted and 
limited a form as to exclude all processions whether on foot or not, and 
whether in this particular ease there is evidence to show that the origi- 
nal grant when made was of this nature or not.’’ 

The present case differs from the one cited only in this respect that 
there the right of way claimed was over dry land or pathway, whereas in 
this case the plaintiffs and their family claim the right of way over the 
water. But tiie observations of the learned Judges in that case are quite 


me 20, W, R., p. 203, 
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applicable to tliis case. The defendant's^ Vakeel bas sought to eonvj^aoe, 
us that the plaintiffs really claim two disUoot things, firstly, a genei^ 
right of way, and secondly, a separate right to carry marriage and foe 
neral processions. It seems to us that this was not bo,, and that the 
riago and funeral processions and the cortaia other cersnaonies spoken of 
were only instances in which the general right was to be exarcbed^ The 
defendant gave no evidence to show that the plaintiffs’ right was limited 
so as to exclude marriage and funeral processions, &c. His contention ^ 
was that the phiintiffs had no right whatever. This question has been 
found in favor of the plaintiffs, and it seems to us that that finding in** 
eludes the plaintiffs’ right to pass with marriage and funeral processions 
which any person of the plaintiffs’ position would regard as the 
valuable exercise of such right. We think the judgment of the Iiower 
Appellate Court in so far as it varies the judgment of the Moonsiffmaat 
bo reversed, and the decree of the Moonsiff restored with cost. 


CALCUTTA HIGH COURT, 

Tie 31 ^^ 1878 . 

The Hon'ble J. B. Phear and G. G. Morris, 
l/ser — Acquiescence. 

Nil Kant Sahov,* (Defendant) Appellant, 
versus 

Jujoo Sahoo, (Plaintifi) JRespondent. 

In a suit to enforce a right of easement on the ground of user, the Lower Appellate 
Court was held to havo done wrong in refusing to go into enquiiy as to the length ©f time 
plaiBtiff had enjoyed the user because the right of the defendant also was of verj ehort 

atandiog. 

A party cannot b« allowed in equity to stand by and ms his own rights infringed with- 
out complaining in any way of such infiingement, but is bound at once to do his be«t to 
prevent a permanent obstacle being put in th. way of his enjoyment of tbase rights. 

Phear, J. — The plaintiff in this case sued to enforce his right to an 
easement in the shape of a drain passing across the land of the defendant. 
He did not make the claim under a specific grant of the easenaeot from 
an owner of the land. Ho relied upon user for a time sufifioient to con- 
fer the right upon him. 

The suit was brought in October 1871 : and at that iinte theprovi- 
• ra. 20, W. R., p. 828. 



54 


THE LEGAL COMPANION. 


VoL. Ill, 


sions of tho new Limitation Act were in operation. According to that 
enactment twenty years^ user as of right is necessary for the purpose of 
establishing the right of an easement of this kind. And therefore in the 
present case it is incumbent upon the plaintiff to make out that he has 
used the drain which he seeks to have kept open for h^s benefit for a 
period of at least twenty years before the date of the institution of his 
suit. 

The Subordinate Judge has declined to enter into any enquiry as to 
the length of time during which the plaintift’ has bad user of this drain, 
because he says, however short the duration of the user of the plaintiff 
may be, the right of tho defendant also is of very short standing : nay, 
it is of the time subsequent to that when the drain used to run.^^ He 
goes on to say : — He has no right to prevent the plaintiff from the use 
of his drain.^' 

Clearly, the Appellate Court was wrong in refusing to go into that 
question, and consequently the decree must be reversed. But whether 
the case is to be sent back or not depends upon the question whether 
or not there is evidence on the record legally sufiBcient to establish the 
plaintifPs allegation of right. We find, however, on enquiry that there is 
no evidence on the record of such user of the drain as would be necessary 
for the purpose of establishing the rij^ht of easement claimed. None of 
the witnesses who speak to user, carry that user so far back as twenty 
years before suit. 

Also with regard to the issue raised between tho parties relative to 
the chubootarah, — although we are told that the right of passage or 
way for the bullocks was not disputed, we cannot find that there is any 
evidence upon which the Court could come to the conclusion that that 
right of passage had been interfered with by the erection of the chuboo- 
tarah ; and therefore it must be useless to send back the case for the re- 
trial of this issue likewise. 

The result is that the decrees of both the Lower Courts must be re- 
versed, and the suit of the plaintiff dismissed with costs in all the Courts. 

We will add that, supposing that the plaintiff had the right which 
he alleges in this case, he could not be allowed in equity to stand by and 
see the defendant building a bouse and erecting a chubootarah before he 
complained in any way of his right being infringed by those acts. He 
was bound at once to do bia best to prevent the defendant from putting 
a permanent obstacle in the way of the enjoyment of his rights. If he 
sileutly stands by and permits him to go to the expense of erecting a 
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building upon his own land before he complains, a Court of equity ought 
to be very slow to listen to his complaint when the consequence of giving 
cifect to that complaint will be to cause a very considerable damage and 
loss to the defendant. 


A GENERAL DIGEST OF CRIMINAL RULINGS. 

Mr. G. H. Khanclckar of Poona has recently published 
“ A General Digest of the Criminal Rulings and Decisions of 
the High Courts established in India, from 18G2 to 1873.” It 
is a handy volume and neatly got up. From what we have 
seen of the work we arc able to say that the author has taken 
considerable pains in making his book, one of very easy refer- 
ence. It is designed for the Bench, the Bar and the Public 
and we have no doubt that it will prove really u.sfiful to them. 
To show to our readers and the public that the aiithor has 
taken great pains and good care in digesting the rulings under 
different heads, we make the following extracts : — 

HURT. 

CAUSE HURT {administering drug with intent to] P. C , S. 328. 

8. The words “ other things” in S. 828 P. G,, must be referred to 
the preceding words, and be taken to mean unwholesome or other 
thing,” and not other thing simply. 1, W. li., 7, 

9. Held by the majority of the Court {Seton Karr J, dissenting) 
that the offence of administering deleterious drugs, when life was not 
endangered, is punishable under S. 328 P. C., and not as for grievous 
hurt under S. 326. 4, W. R., 4. 

10. Held that a person who placed in his toddy- pots juice of the 
milk-bush, knowing that if taken by a human being it would cause in- 
jury, and with the intention of thereby detecting an unknown thief who 
was in the habit of stealing the toddy from such pots, and which toddy 
was drunk by, and caused injury to, certain soldiers who purchased it 
from an unknown vendor, was rightly convicted, under S. 328 P. C. of 
“ cansing to bo taken an unwholesome thing with intent to injure and 
that S. 81, which says that " if an act be done without any criminal in- 
tention to cause barm, it is not an offence,” did not apply to the case. 
6, W, R., 89. 
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CAUSING HURT {tolun^rily) P, C., S. 821. 

11. Where a wife died from a chance kick in the spleen inflicted 
by her husband on provocation "iven ,by the wife, the husband not know- 
ing that the spleen was diseased, and showing by the bIo>w itself and by 
his conduct immediately afterwards that he had no intention or know- 
ledge that the act was likely to cause hurt endangering human life. — 
Held that the husband was guilty of an offence under S. S, 819 and 321 
P. C. and not of an offence under S. S. 820 and 322. 8, IF. 7i., 29. 

12. A disability for a fortnight is punishable for voluntarily caus- 
ing hurt. 1, W. R., 9. 

CAUSING HURT [voluntarily— 0 % provocation) P, C,, S. 334. 

13. Causing hurt on grave and sudden provocation to the person 
giving the provocation is chargeable as an offence under S. 334, and not 
under S. 324, P. C. 1, R. R., 17. 

CAUSING HURT (volmtarily — to extort confession, or to compel 
restoration of property^ P, C., S. 330. 

14. To bring a case under S. 330 P. C. it must bo proved that the 
hurt to the complainant was caused with intent to extort a confession of 
some offence or misconduct punishable under the Indian Penal Code. 
That section, therefore, does not apply to a case where the confession 
extorted had reference to a charge of witchcraft. 13, W. It., 23. 

15. A charge may be made under S. 330 of causing hurt for tlio 
purpose of extorting information which might load to the detection of an 
offence, even if the supposed offence has not been committed. The offence 
which that section intended to describe is that of inducing a person by 
hurt to make a statement, or a confession having reference to an offence 
or misconduct; and whether that offence or misconduct has been commit- 
ted is wholly immaterial. 20, W, Ji., 

causing HURT, VOLUNTARILY (punishment f Of) P. C., S. 323. 

16. The prisoner, having received great provocation from his wife, 
pushed her with both arms so as to throw her with violence to the 
ground, and after she was down, slapped her with his open hand. The 
woman died, and on examination it appeared that there were no external 
marks of violence on the body, but that there was a certain degree of 
disease of the spleen, apd that death was caused by the rupture of the 
spleen. Field, under the circumstances, that the prisoner was guilty ot 
earning hurt and not of culpable homicide not amounting to murder. 5, 
W. IL, 97. 
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17. Where a person scourged another with nettles in order to ex- 
tract property from the sufferer, and the Magistrate tried the case as one 
of hurt (under S, 323 P, C.) and extortion (S. 384), although the ac- 
cused ought to have been charged under S. 327, and tried by the Court 
of Sessions, the High Court declined to interfere under S, 404* O. Cr. 

V. C., and direct a new trial, believing that substantial justice had been 
done in the case, 18, JF, 2L, 8. 

18. Where, according to the prisoner’s own confession (which was 
the only direct evidence against her,) she, with a view to chastising the 
deceased, her daughter of 8 or 10 years of age, for impertinence, but 
without any intention of killing her, gave her a kick on the back and 
two slaps on the face the result of which was death. Held that the con- 
viction should be under S. 323 of the P; C. of voluntarily causing hurt, 
and the punishment one year’s rigorous imprisonment, 8, IT. -ff., 29, 

HURT, GRIEVOUS, C., S. 320, 

19. To establish a charge of grievous hurt, it is not necessary to 
prove that the accused struck the complainant so severely as to endanger 
the latter’s life. 18, W. 7i., 22. 

20. When there is neither intention, knowledge, nor likelihood 
that the injury inflicted in an assault, will or can cause death, the of- 
fence is not culpable homicide not amounting to murder, but grievous 
hurt. 2, JK li .3 39. 

21. There must be evidence to prove that hurt as described in S. 
820 P. C. as grievous hurt has been caused before a conviction can be 
had under above section. 12, W. R, 25. 

22. A disability for 20 days constitutes grievous hurt. 1, W. R,y 9, 

23. Where bone fractures have been caused in addition to other 
injuries, the offence committed is grievous hurt triable by a Court of 
Session, and not hurt cognizable by a Magistrate, 5, /T. U., 65, 

24. When the result of a joint attack by several persons on one 
party is fracture of the arm of the party assaulted, the offence committed 
is grievous hurt and not assault ; and as the attack was made in further- 
ance of a common object ; all are equally guilty of the same offence. 5,# 

W, M., 12 . 


• See S. 307, N. Cr. P. C. 

h 
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CAUSING GRIEVOUS HURT (iy rash act) P. C., S, 338. 

25. Defendant was convicted under S. 338 P. C, of causing griev* 
ous hurt. The evidence showed that the defendant was being driven in 
a carriage to her house through the streets of the town between the 
hours of 7 and 8 p. m. That the carriage was being dr^en at an ordi- 
nary pace and in the middle of the road ; that the night was dark, and 
the carriage without lamps, but that the horse-keeper and coachman 
were shouting out to warn foot-passengers ; that the defendant's carriage 
came into contact with the complainant’s father an old deaf man, and 
that complainant’s father was thereupon knocked down, run over and 
killed. Held, upon a reference, that the question for the Court was 
whether there was any evidence that the death of the deceased was in- 
duced by an act negligently and rashly directed by the accused, and that 
there was no such evidence. The conviction was accordingly quashed. 
6, M. R, App,^ 32. 

CA.USING GRIEVOUS HURT {o)b pTOtOCatiOfl) P. C., S, 335. 

26. A person who, by a single blow with a deadly weapon, kills 
another entering at dead of night into a dark room wliere he and his 
wife were sleeping separately for the purpose of having criminal inter- 
course with her. — Held guilty of causing grievous hurt on a grave and 
sudden provocation. 3, IF. fl., 55. 

27. Causing grievous hurt on grave and sudden provocation is 
punishable under S. 335 P. C, without any intention or knowledge of 
likelihood of causing such hurt. 4, IF. R, 2 1 . 

CAUSING GRIEVOUS HURT (Voluntarily) P. C,, aS\ 322. 

28. Where, in a case of robbery attended with death, there was no 
intention, of causing death or such bodily injury as was likely to cause 
death, the conviction was altered from voluntarily causing hurt in com- 
mitting robbery, to voluntarily causing grievous hurt iu committing 
robbery. 6, W. P., 16. 

29. In cases of hurt or grievous hurt, the question should be con- 
sidered, as to who was the aggressor, and whether the offence was com- 
mitted in the exercise of the right of private defence. 2, W, B., 69, 
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^RIVY COUNCIL. 

7'hnsl Ma?j, 1831. 

' Luximon Row Sadasisw,^' 
versus 

ALjm.ak How Bajkk. 

On Ap[Hjal from the ^'iidthn* Oewauny Adawint of Domhay. 

Onus Prooandi — Pat f if ion — Hindoo Luuk 
I'ue onM of proof is on the j>-nty herkiiii^ to except any property from tlio general 
rule of [Mitition according to JJindoo Lavv. 

Tiii: Lord CiiviMCKfRA)u. — (In cloiivorinii;- tlie judgment of tlicii* Lnrd- 
siiiil). — ^riio i^iouiuls upon wliich Air. lOlpliinstorio appears to Lave 
<join(! to Ills decision an’, that I he jinioflles iitioii the [tarty .seckinij* to ex- 
any piopcrty IVom tliat jn’inciple of jiartition known to the Hindoo 
law, and that the ajipellaijt not havin”’ sulliciently proved that it is un- 
necessary to ; 4 ‘o liirtlica’; that he not having' hrouLflit forward proof that 
this [iroperty is v/iihin tliose exceptions, the g'cueral ru!o of partition 
must [ircvail. 

It appears from a case lliruwn out in llio coarse of tlie argtimcnt, that 
tlie exi'cptioiis theinscivcs form a suflicient ground for assuming that the 
pnxd' is upon the party who would seek to bring liimself within it. 
Tlioy are very minute in their conditions ; and in one instance, that in- 
ference a])pcars to he fu^ni^]led hy the vnles of the Court restoring* pro- 
perty to the operation of tlie principle after it shall have been brought 
within the exee[)tions. For instaiieo, loarniiyg is one of the undeniable 
exce[)tions ; and if that shall be proved, it ]>rings the property within tlie 
exception. Hut it is added, if it shall he sliewn there was equal learning 
possessed by the other parts of the family, that gives them a claim to it 
notwithstanding the ciroumsi:inc(5 of its being brought within the excep- 
tion. So that hero one proof brings it within the rule, and another 
throws it hack, notwithstanding the exception. This is one illustration, 
among many others, which might bo given. I mentioned another in 
the course of argument, as to the clothes of a party incapacitated hy 
nature or by accident from [irpcrcatiiig children, which appear by the 
Hindoo law to he excepted. All these details shew that the proof must 
he upon the party socking to bring it within the excepted case. 

4: -X- -X- * 

# Vide 5, W. K. (I\ C.) p. tJ7. 
iC 
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PRIVY COUNCIL. 

The Glh January, IS.'Ji. 

Rajah Haimun Ciiull Sing,* 
vetms 

KoojiAft Gunsiieam Sing. 

On appeal from the SudJer Dewanny Adawlut of Bengal. 

Long Possession primd facie Evidence of Title — Adoption in Bareilly . — 

Uninterrupted aud undisfiuted possession for a long period of time constitutes sulBcient 
^rimd facie evidence of title ; but if this possession is admitted to be under un adoption, it 
will avail nothing if the adoption falls. 

It may be admitted, on the assumption of the proof of undisputed possession for a long 
space of time, that every presumption of fact should be made in favor of the validity of the 
act hy virtue of which it took place, and that thu onus of jiroving those circumstances which 
render it invalid in point of law, if the nature of the case requirCsS such proof, ought to lie 
on the other side. 

In the district of Bareilly the authority of the husband is essential to the validity of an 
adoption. 

Mr. Justice J. Parke. — This case comes before their Lordships od an 
appeal from a decree of the Sudder Dewanny Adawlut of Bengal^ in a suit 
originally brought by the appellant, in the month of December 18] 0^ in 
the Provincial Court of Bareilly, against Ranee Bhuddornn, for the re- 
covery of the zemindnry or talooka of llohroh. The appellant claimed 
as the adopted son of the deceased Rnjah Koosul Sing, proprietor of that 
talooka, who died about 1775. He claimed by virtue of an adoption 
which was made about 1778 or 1779, when the appellant was two years 
old, by one or both of the deceased Rajah widows, Ranee Ch under 
Dunsc and Ranee Bhuddoruii. He also alleged that he had been in 
possession of the zemindary, and acknowledged as the Rajah or Zemin- 
dar, from that time till the occupation by the British Government, in 
1801 or 1802, of the Ceded Provinces, of which this formed a part. 
He stated that the first triennial settlement was formed with him in 
that character in 1803, and that on its expiration the original defen- 
dant, the Ranee, fraudulently acquired possession and obtained the sub- 
sequent settlements. 

The defendant disputed the fact of the alleged adoption, and de- 
nied its validity if true, and insisted that the appellant never had the 
possession of the zemindary in his own right. 


# ride 5, VV. R. (P. C.) p. 69. 
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Evidence was given on both sides in the Provincial Court as to the 
facts (but none in support of the fraud suggested by the claimant), and 
tlie opinion of the Pundit of the Zillah Court was obtained upon the 
law; and on the 12Lh of April 181^3 a decree was pronounced against the 
claim of the appellant. From that decree an appeal took place to the 
Sadder Dewanny Adawlut in January 1815. Pending the proceedings 
in that Court, and in the course of the same year, the original defendant 
died, and a proclamation was made for her heirs to come in and defend 
the suit. 

On the 8th July 1817, the present respondent who claimed to be 
the heir of the deceased Rajah as his son by a Gundarpy marriage to a 
seventh wife, and Riitton Sing, who claimed as the son of the daughter 
of Ranee Chunder Bunse, were admitted as acting for the deceased res- 
pondent. Tn the meantime the Collectors of the district appear to have 
put the appellant into possession of a moiety of the malikana rights of 
the zemiudary in question during the life of tlie Ranee Bhuddorun, and 
after her death, in October 1815, into the exclusive possession of the 
whole ; and this possession appears to have continued until the determi- 
nation of the suit. 

The Pundits of the Sudder Court, and also the Pundit of the Pro- 
vincial Court of Bareilly, were afterwards consulted. Some precedents 
were referred to wljich form a part of the printed Appendix, and the 
Court pronounced its final decree on the 12th August 1817, by which, 
ill the first place, the decision of the Provincial Court disallowing the 
claims of the appellant was conlirmed, and in the second, it was 
finally and fully ordered, that the property in dispute should, in right 
of succession, descend to Gunsheam Sing, the son of the Rajah Koosul 
Sing, as the proprietor ; that the claim of Riitton Sing should be dis- 
allowed, and Gunsheam Sing is, in effect, directed to be put iuto posses-, 
sion of the disputed zemindary. 

From this decree an appeal has been made to the King in Council, 
and the case has been argued with great talent on both sides. 

The two parts of this decree require a distinct consideration. As 
to the first, the only question is, whether, upon the evidence adduced 
by the appellant and the Ranee, he has established a right to the zemin- 
dary as against her ; and in deciding that question, the alleged title of 
the now respondent (which, if true, would have prevented the adoption / 
altogether) must be wholly omitted. It has never been proved as a fac^ 
in the cause for decision, as between the appellant and the Ranee, u^r 
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indeed for any purpose, that the deceased llajah had a cJiild, the present 
respondent. 

Upon the evidence, tlie whole ([iicslion turns on the fact of the 
alleged adoption, and its validity according to the Hindoo law. 

Their Lordships by no means (jiioslion llie doetrinc contemled for 
by the learned Counsel for the appellant, that nninteijiiptcd and un- 
disputed possession for a long period of 1iin(‘ constitutes sufficient priwd 
facie evidence of title. That is a recognized rule of our law, and upon 
general principles, for the sake of the security cd' [>ropcrtv, seems to Ijc 
applicable to that of other countries, where the lawgiver has not .sj)eeially 
established a different provision. Nor is it dispnt( d that sucli a posses- 
sion, even for a less ])eiiod than that which elajised hetw'een the years 
1778 or 1779 , when the alleged adoption took place, and 1S()5 or ISOG, 
when the llanee obtained the settlement of tla* talooka, waaild have het'u 
sufficient to have thrown the hui then of di^^proving the title of the claim- 
ant on the opposite party. 

Whether, in this case, such a ])osscs.sion has boon proved on the 
part of Haiman Chnll Sing is very doubtful ; hut their Lordships tl.ink 
it wholly unnecessary to examine the evidence of it in detail, because, 
assuming that the possession was proved, it is porh ctly clear, upon tlie 
jilaintifl^s own shewing, that such j^osscssioii is rclerahld to his al](‘god 
title by adoption and to that alone. If tliero w'as no title by adoption, 
the possession avails nothing. 

Of the fact ol’aii adoption by (he senior wmlowg no u‘a-ona]>Io donl)! 
can he entertained; and therefore the (|uestiou is redu(;od, upon this 
branch of this case, to tlie single point : Whether tliat ado])tion was 
valid in point of law, or not? 

It may also ho admitted, on the assumption of tlie iiroof of undis- 
puted possession for a long space of time, tliat every presnmiition of fact 
should he made in favor of the validit}’' of the act by virtue of whicli it 
took place, and that the onus of proving those cinaunstancos which 
render it invalid in point of law, if the nature of the case requires such 
proof, ought to lie on tlie other side. 

Does it then appear that this adoption was, by the Hindoo law in 
force in this district, invalid ? It must he first determined what the 
provisions of that law are. 

On the part of the appellant it is insisted that a widow (and if 
there be more than one, tbo senior widow) may make a valid adoption 
*f a relative of the deceased husband, provided it be done with the con- 
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sent of’ the nearest relatives of that husband, who are the widow^s natu- 
ral guardians ; and that if an only or eldest son be given, such gift may 
))e made without guilt in the giver, if made in the particular form called 
(hvayamusltyayana^ and if not, is nevertheless valid when made. 

On the part of the respondent it is insisted, that the authority of 
the husband is absolutely essential to the validity of the adoption, and 
that a gilt of an only or eldest son, unless in the above-mentioned form, 
is not merely a violation of the law in the giver, but is absolutely void. 

The Court of Bareilly pronolincod against the appellant, on the 
ground that though the widow might mriko an ailoption, she could not 
do so without the consent of her own relations, wliich was not given. 
The Sudder Dewanny Adawlut confirmed that decision on a diirerent 
giound ; namely, that by law, the authority of the liusband was essen- 
tial, and tliat sucli authority was wanting in this ease. 

'J’hoir Lordships are now to decide, wlicther fliat position is correct ; 
and they must decide with tlio moans of information with wliieh their 
Lord.'-hips have been supplied, partly from the Native authorities iu the 
several Courts below, and j>artly from the text IBooks which have been 
cited in the coiirs(3 of the argument. They are bound to .act according 
to the usual practice, and not to advise the reversal of the <leeree of the 
Court, unlt‘ss they are satisfied that the decree is wrong ; and more cs- 
y)ecially, in a case in which the Judge of that f^>nrt, from his education 
and liahofs, must necessarily have more information on the subject than 
most of their Lord.'InYs now present ('an he supposed to possess. 

Upon a full c‘ousid(.‘ralioii of autlionfies, their Ijordsliips arc 

of opiuidii that they cannot come t<) tlie eonclu^inn that the decision 
of tlje ('oiirt below is wrong. According to tlui Native text writers it 
seems to ])e clear, tliat tlie ancient Iuav of llindoo&tan rctjuired the 
authority of tlie liiiphand , but it is also clear that the sfrictiK'ss of that 
law has been in many districts relaxed or moditied by hxial usage; and 
tlie o])inlon ol' tlie Castries, as ]>uhllshcd in Mr. Lorrodaile^s Bombay 
ll(‘j)orts, is very strong to slictv that in the Mahratta States to the west 
of th <3 Peninsula, the law does not require any such authority to render 
the act valid. But that such relaxation has extended to this particular 
district is not, in their Lordships^ judgment, established ; on the con- 
trary, the weight of the authority is iu favor of the opposite conclusion. 
The opinion of the Pundits of the Sudder Court, both in this case and 
the case of Sbumshere Mull (Appendix, p. 83), and that of the Pundit 
of the Provincial Court of Appeal of Benares in the latter, appearing to 
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be entitled to more credit than those of the Pandits of the Zillah and 
Provincial Courts of ^Etawah and Bareilly and of the City Court of 
Benares. 

Without pretending to decide what is the law in other districts of 
India, their Lordships feel bound to say^ that in this particular district, 
upon the authorities brought forward in this particular caf^, they must 
pronounce that the law requires the direction of the husimnd in order 
to the validity of an adoption : at all events, they cannot say that it 
does not ; which they must do in order to reverse the judgment in this 
case. 

Then, was there such an authority given in this case ? It is clear 
from all the evidence that it was not. There is no evidence of any kind 
leading to the supposition that it was. The interval of four years which 
elapsed between the Kajah^s death and the adoption, raises a strong pre- 
sumption that his authority was not given ; for if it had been, a direc- 
tion so important in a religious point of view, would naturally have 
been carried into effect much sooner after his death ; and besides, no 
one pleading or document on the part of the appellant, at any stage of 
the case, suggests that such an authority was given. 

Their Lordships therefore think, upon this view of the law, that upon 
the evidence in this case it clearly appears that the adoption was inva- 
lid, and the title which rests on that adoption, and was the foundation 
of the suit, being for this reason invalid, the appellant must fail in that 
suit, and so much of the judgment as affirms the deci’ee of the Court 
below must be itself affirmed. 

It is unnecessary to determine whether the other objections to the 
adoption were well founded : probably they were not. 

The second part of the decree, which establishes the right of the 
respondent and in effect directs him to be put iu possession of the ze- 
mindary, cannot, in the judgment of their Lordships, be supported. 

It was contended that the appellant had no interest in that part of 
the decision, and could not be heard to complain of it. But, in truth, 
he had an iuterest ; at least, it is not clear that be had not some inter- 
est. If he had acquired no right to the possession subsequent to that 
right upon which he founded his plaint, he could, perhaps, have had no 
ground to complain of a decision which, after negativing his claim, 
affirmed that of another : bat as he certainly acquired a possession of 
some sort by lawful authority, if the Collector's statement in evidence 
in the cause be correct, by a grant by the Executive Government after 
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the Ranee’s death, that title should not have been disturbed hy the de** 
cree of the Sudder Court establishing the right of another, who was not 
for this purpose a party to the cause, but the appellant should have been 
^allowed to retain possession, as far as that Court was concerned, and the 
Executive Government, which gave the title, should have been left free 
to allow it to continue or to be taken away, as it thought fit. 

That title was not given upon the footing of any preceding decree 
which was reversed, but probably was bestowed because the appellant 
was supposed by the Government to be the adopted heir ; and the 
language of the Collector's report is in favor of that supposition. It 
may possibly have been given, because the zemindary was deemed a 
bonam vacans^ and the appellant was thought a fit person to receive the 
grant. In the former case, it was for the Government to rectify the 
mistake, by withdrawing the grant after the affirmance of the decree of 
the Provincial Court and granting to whom it pleased. In the latter^ 
the appellant ought to have been permitted to continue in possession^ 
subject to be dispossessed by any one shewing a title not barred by lapse 
of time. But the Court of Sudder Dewanny Adawlut has no right at all 
to determine the question of title of a third person, for it was not the 
question in the cause, and that part of their decree which has this efi^ect 
their Lordships will recommend to His Majesty to reverse, and after 
tliat reversal the Executive Government will deal with the possession as 
it thinks fit. 

* * 4: * * * * 

PRIVY COUNCIL. 

The nth ’February^ 1834*. 

Rajah Row Vencata Niladry Row,* 

Enoogoonty Sooriah and Ramaniah. 

On appeal from the Sadder Dewanny Adawlut of IVTadrae. 

Competency of Judges seeing witnesses and hearing their evidence to 
judge of their credibility, 

A tribunal Bitting at a distance cannot be so competent to decide as to the credit to be 
attached as the tribunal who sees the witnesses and hears their evidence. 

Sir Thomas ERSKiNE.**--^The question that has been raised in this 
case appears to be one entirely of fact, depending not upon inferences to 


•Fide5. W. R.(P. a>p, 79. 



,332 


THE LEaAL COMPANION. 


Voh.nh 


be drawn from cireiimstauces, upon wbieh the judgmeuts of men may 
vary, and from which a, person at a distance may draw a different con- 
clusion from the person who hears the cause, but it is a question depend- 
ing^ upon the testimony of witue»sses, upon facts to which they posi- 
tively depose. 

The phiintiff soug:ljt to recover property which he^said was ab- 
stracted by the defendants. He called nine witnesses to prove his case ; 
some of which actually asserted that they saw each individual article car- 
ried away by the defendants themselves. Other witnesses were called 
for the defendants, who positively swore that they saw the defendants 
away, and that they did not carry away with them the things they are 
charged with carrying away. The whole question must depend upon the 
credit given to those witnesses, the known character of those witnesses, 
and the mode in which they gave their testimony. Upon these circum- 
stances a tribunal sitting at a distance cannot be so competent to decide 
as the tribunal who heard the evidence and saw the witnesses, 

******* 


PRIVY COUNCIL. 

The %Uli November, 1836. 

PRESENT : 

Lord Brougham, Mr. Barou Parke, Mr. Justice Bosanquet, T. Erekino, and Sir A. 

Johnston. 

Motee Lall Opuduiya,^' 
tei'sus 

J UGGUIINATH GuRG. 

On appeal from the Sudder Dewanny Adawlut of Calcutta. 

Onus Frohandi — Razeemmah — Fraud — Duress — Evidence, 

Where an appellant alleges that a Razeenamah was obtained from him by ditress or fraud, 
the omis is on him to prove his allegation. Mere possibility or probability that there may 
have been such an origin of the transaction, is not sufficient to entitle a Court to set asid^ 
the Razees amah. 

Where also an appellant complains that he had not an opportunity of giving his 6VL« 
dcnce to the Court below, it is for him to shew that he had tendered evldeuce which the 
Court had rejected. 

Lord Brougham. — We shall not trouble the respondent upon this 
case. We are of opinion, in the first place^ that the onus of proof liea 
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clearly upon the appellant ; the affirmative of the question^ was or not 
this razeenamah obtained by duress. Fraud also is mixed up in this 
question of duress^ but it is principally a question of duress^ whether or 
not there was a conspiracy by these persons to obtain from him this re- 
lease, and we are of opinion (as indeed there is no occasion to arji^^ue that 
point) that the onus lies upon the appellant to satisfy the Court here, 
as it laj'’ upon him to satisfy the Court below, that tliere was such duress 
or fraud through which the razeenamah was obtained. It is not suffi- 
cient to say that there is a case of doubt ; that it is not perfectly clear 
that the man is a free agent , that there may he suspicions ou the con- 
duct of the other party ; that there is a possibility, and that there may 
be ground for the conclusiou that it was not his own act. 'J'hat is not 
sufficient. Mere possibility, or even, to go further, probability, that 
there may have been such an origin of the transaction, is not sufficient 
to entitle the Court to set aside this razeenamah. Now we are of opi- 
nion that the evidence is not enough, that there is not sufficient to sa- 
tisfy us and ought not to have satisfied the Court below, and, conse- 
quently, we think that the right conclusion has been come to. 

The other point that has been taken is, that the question before the 
Court below, and brought by appeal before us, is, whether or not there 
was ground for further enquiry, and that the Court below did not give 
an opportunity to the parties to adduce all the evidence that they were 
in possession of? Here, again, we are of opinion that the proof lies uj)on 
the appellant, and that he complaining that he had not an opportunity 
of giving his evidence to the Court below, it is for him to shew from 
these proceedings, that he was ready to produce evidence and offered that 
evidence, and that the Court rejected it. Now we are of opinion that he 
has not made out that, that he has not proved that he made that tender, 
and that the Court rejected it. On the contrary, taking the statement 
which we have of what took place below, principally from that on which 
both parties most rely, as well as upon the more formal and distinct ac- 
count of those proceedings (namely, the statement of the third Judge^s 
judgment), it rather appears that a certain mode of enquiry was pointed 
out, that a certain mode of taking the evidence was suggested, and that 
there was, I will not say, acquiescence of the parties in that, for it is not 
necessary in that case, but that there was no objection by the partiesi 
and that there was no evidence tendered by them which the Cputt re- 
fused to hear. Consequently we are of opinion that upon that ground 
also the appellant has failed ; that be has not satisfied us that he tender^ 

6 ' 
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ed evidence which was rejected ; and that, upon the whole, the trial of 
the question was substantially gone into, the only evidence which he did 
adduce having been examined by the Court, and be having had the be- 
nefit of that examination. Under the circumstances of the ease, while 
we affirm the order of the Court below upon the ground^I have stated, 
we do not think that costs ought to be granted to the part^, 

PRIVY COUNCIL. 

Tie November, 1838 . 

Present : 

Lord BrougbSm, Mr. Baron Parke, Sir T. Erskine, Sir H. Jettner, Sir S. Lushiilgtoti, and 

Sir E. Hj*de East. 

Pandoorung Bdllal Pundit/ 
tersUs 

fiALKRtSHEN HuRBAJEB MaHAJUN. 

Mortgage — Equitable Mortgagee. 

To entitle a person to clalin as equitable mortgagee, it is not sufficient to show that he 
paid off the Original mortgage, but also that it wds his own money that was paid, and that 
he was to stand in the position of the original mortgagee. 

Mr. Miller and Mr. Wigram having been heard for the Appellant. 

Mr. Serjeant Spankie rose to address their Lordships. 

Mr. BARbx Parke. — Y ou need not trouble yoursef j none of their 
Lordships have any doubt about the propriety, of the decree of the Sad- 
der Dewanny. 

In this case the appellant shapes his case as equitable mortgagee 
from Khateykur. 

He says he has paid off the mortgage at their request, and he was 
to stand in the position of the mortgagee, as if a real mortgage had been 
.made to him. He has given proof, sufficient perhaps, that he was the 
hand that paid off the money Under the original mortgage ; but that it 
tvas his own money, or that he Was to stand in the situation of the ori- 
ginal mortgagee, he has not made out. It depends upon the letter Ho. 8 ; 
he says it is a gennine letter ; that fact Is not proved ; there is no proof 
brought forward in favor of it, and his oWn conduct affords a strong ar- 
gument against him. He made originally a very different case, and 


♦ Vid€ 5, w. B. (P. C.) p. 124. 
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never said a word about this mortgage for above a year ; there is no {^roof 
of that document upon which be now relies. 

Lord Brougham. — The proof of that letter was a most material 
point in the case. It was, as Dr. Lushington said, very early made the 
subject of dispute by the party against whom the claim was made ; and 
whatever may be said as to the informality of these proceedings, you are 

to make the want of form on the one side supply the defects on the 
other side, or make the mere statement, that he wus ready ta moye^ ha 
taken as proof that he did make the motion. 

The appeal will he disipisfied without costs. 

PRIVY COUNCIL. 

30tA November, 1838. 

Sqoriah Row,* 
versus 

Rajah Enooguntt Sooriah. 

On Appeal from the Sadder Dewaony Adawlut of Madras. 

Mesne Profits. 

Decree of Sadder Court estimating the amount of mesne profits from the average of 
two preceding years as ascertained in a former suit (the evidence in the present salt being 
unsatisfactory on both sides), upheldi. 

Erskine, J. — It is not necessary in this case to enter into a consi* 
deration of those circumstances which led to the present action, because 
the whole issue between the parties by the conduct of the Court 
itself, and by the assent of the parties, reduced to this sicnple (][uestion : 

The only point to be proved in this case is the precise amount of the 
net profits of the village of Gorasa in the years Swabhanoo and Tarana.^' 
By this their Lordships understand the Court to state that the only 
question for the parties to direct their proof to was, what was the real 
value of the pro])erty during those two years ? or, in other words, what 
was the amount which the plaintiff had lost in consequence of his not 
having been in possession of that property to the possession of which he. 
was entitled? 

The Court before whom this plaint was first brought was so dis-, 
satisfied with the evidence on both sides, that it took the extraordinary 
course of dismissing the suit altogether, making the plaintiff pay the 
costs. 


• Vide 5 , W. R. (P. C.) p. 126. 
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Now, it was obvious, from the evidence before the Court, that the 
plaintiff was entitled to something, and the Court ought to have ascer- 
tained, in the best manner it could, what that something was ; it ought 
not to have made the plaintiff*- pay the costa when he was entitled to 
something ; but, upon the appeal, the Court of Sudder Adawlut seems 
to have been dissatisfied with the great mass of evidence yiven on both 
sides, and they, therefore, agreeing with the Provincial Court that the 
e vidence was altogether unsatisfactory, and not to be depended upon as to 
the actual produce, proceed to say, — “ What the value of those profits 
may be, the documents and witnesses in this case will not prove, but it 
need only be observed that the defendant himself rated the produce of 
tills very village in bis suit No. 2 of 1820 in the Provincial Court for 
the Northern Division, at Rs. 8,132-2 for two years ; and the Northern 
Provincial Court, in their decree in that suit, awarded in liis favour 
ils. 4,111-11-2 as the value of the profits of the year Prainadi ; and 
according to the plaint, Rs. 8,342-13-7 had been paid to the plain- 
tiff* on account of the profits of the two years, Vishoo 1821-2 and 
Chitrabhanoo 1822-3, un to the date of the decree of the Sudder 
Adawlut in the appeal suit before alluded to. It may, therefore, very 
fairly be inferred that the sum claimed by the appellant as the va- 
lue of the mesne profits of one year, viz. Rs. 4,121-6-9, is not consider- 
ably over-rated, if it be over-rated at all.^^ And then they proceed to 
adjudge to the plaintiff* something less than would be due upon that cal- 
culation, after deducting from that amount 1,000 rupees, received by tho 
plaintiff himself. It is impossible for the Court to say that the fact of 
the defendant himself, or of those under whom the present appellant 
claims, — that the defendant himself in that suit having claimed the sura 
of 8,000 rupees for two years before, and received half of it for one year's 
profit, and there having been double that sum paid into Court for two 
years^ profit,— that those facts did not amount to evidence to guide the 
Court, and to satisfy them that it was a fair average value, because 
tliose years in respect of which that account was taken, were the years 
immediately preceding 1823 and 1824, the profits of which were under 
-discussion. Without saying what the value of the evidence would have 
been if there had been any contradictory evidence, or if there had been 
any circumstances to shew that the value of those years was less than 
that of the preceding years, or any other circumstances, still it is enough 
to say that it was evidence upon which the Court might, in the absence 
of any other proof, found its judgment ; and that it was a fair calculation 
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of the proiits of the years 1823 and 182^. I'he Court has discarded 
altogether the evidence of the defendant as well as the other evidence of 
the plaintiff. And if their Lordships^ upon looking at the evidence for 
the defendant^ could see that it placed within the reach any means of 
saying how much less than that sum the produce of the years 1823 and 
1824 was worth, they would have availed themselves of the opportunity 
thus given, of correcting any error into which the Court of Sudder 
Adawlut might have fallen, in taking the amount of the preceding 
years i but when the evidence of the defendant is looked at, it really 
seems to be perfectly valueless, because it depends upon the testimony of 
two witnesses, Volaty Ramanapa and Volaty Honoomanloo, who state, ao* 
cording to their judgment, what the assessment of those two years ac* 
tually was ; but they are not the persons making the assessment, they 
bad no accounts to produce to corroborate it, and they are speaking at a 
distance of ten years. The first witness states he is a Mirasdar, or Cur«* 
num of Gorasa, from which it would seem he had been the person 
making out the account; but upon au exaraiuation of the evidence, we 
find he was not the person making out the account, but his younger 
brother. And all the ground upon which he builds his testimony, that 
the assessment in 1823 was Rs. 950, and in 1824 Rs. 860, seems to rest 
upon what he states afterwards as a fact, that he use to see these ac- 
counts, when the parties had an opportunity of producing the accounts 
themselves, and the parties who made the account. The Court cannot 
receive that as evidence of the fact of the assessment having been to 
that amount : he did not make it; he borrowed his knowledge from 
fieeing the accounts "only, and it therefore is not receivable as evidence of 
the actual amount of the assessment. The evidence of the next witness 
is more loose, though he states some knowledge corresponding with the 
other witness ; he had not personal knowledge of it, and very slight 
means of knowledge ; indeed, he says, — As myself and the Gorasa 
Curnum, named Volaty Cama Raz, are cousins, and as I used to go to 
Gorasa occasionally, having a maniam there, I understood the above cir- 
cumstances,^^ which being translated, means ke and I used to talk 
them over, and that was our understanding." But where is the cousin,-— 
why was not he called ? If it was to depend upon the evidence and the 
account of the Curnum, Why was not he called ? Having made the as- 
sessment to prove the value, the accounts were not to be the measure ef 
the value, but the knowledge of the person making the assessment wou|d 
be evidence, and it might be very etroag evidence, of what the value 
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These beio^ the only two witnesses who interfered with the con« 
elusion drawn by the Court,— that, as the value of tl>e village waa 
4,000 and odd rupees in 1819, 1820, 1821, and 1822, therefore, they 
might presume it was about the same in 1823 and 1824, — it seems to 
their Lordships that they cannot interfere with the decision the Court 
have come to, in adjudging to the respondent that accoij^t, minus tho 
sum he is proved or admitted to have received 1,000 rupees ; and there<r 
fore the judgment of the Court below is affirmed, but without costs. 

Loud Brougham. — The judgment of the Court in the first instance 
gave costs in the most unaccountable way I ever saw. That judgment 
was reversed, and costs given to him of the first Court. 

Mu. Sbejkakt Spankib. — Yes, my Lord. 

Lord Brougham. — He has got the costs of all the three proceed* 
iugs below, but no costs here. 

Erskink, J. — No costs of this appeal ; I have already observed that 
the .‘ippellunt had ample means of proving the actual value of the village, 
because, upon the death of Nilardy Eow, the property reverted to tho 
present appellant, he goes through the whole of the accounts, and an ao* 
count would be rendered by the Government to him of what was receiv* 
ed during the time it waa under sequestration. 


PRIVY COUNCIL. 

The \7th December^ 1836> 

Present : 

Lord Brougtiam, Sir L. Shftdwell, Mr. Justico-BosaDquet, T. Erskine, and Sir A. Johnston^ 


SOEABJKE VaCHA GaNDA,^ 
versus 

KoONWUnjEB Maniexee. 

Eeidence — Account-Books. 

One pnrty, by merely prodacing hU own book, of account, cannot bind the other. 

Si» L. Shadwell. — Od the 6tli of April 1813, Koonwurjee Manik- 
jee, the respondent in this appeal, brought his jdaint in the ZiUah Court 
of Surat against Muiyee Bhaee and the appellant Sorabjee, alleging that 
they had dealings with him, that their account current was regularly 
adjusted by their Gomastahs up to 186,0, and that on the 9th Foos-sood 
1862 there was a b^ace in the respondent’s favor of rupees 7>139>1>60. 


• 5, W. B. (P. 0.) p, ». 
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His claim against the defendants was for that sum, principal and inter- 
est, equal in the whole to rupees 13,689-0-75; from which he deducted 
rupees 2,123 principal, and 2,070*3-6 interest, making 4,195-34' on 
the acceptance of Hormuzjee Bheemjee who, it was alleged, had uot 
paid the plaintiff a rea, leaving a balance against the defendants of 
rupees 9,043-4-69. The defendants answered separately. The appellant 
denied having settled accounts with the plaintiff's gomastah. 

In support of his case the respondent produced an extract from his 
own accounts. Two letters were also put in evidence and some witness- 
es were examined. The inference from the letters rather was, that there 
had been separilte transactions between the respondent and the appel- 
lant ; but there was no evidence to shew that the appellant was privy to 
the respondent’s accounts. The Zillah Court, however, on the 24th of 
May 1815, decreed that the defendant should pay to the plaintiff the 
isum of rupees 7,132-1-60 according to the dufters of the plaintiff. 

The respondeat, on the 17th of October 1815, brought another 
plaint in the Zillah Court against Munjee Bhaee and the appellant, to 
recover the 2,125 rupees and interest, and on the 26th of March 18l7, 
the Court decreed that the defendants should pay to the respondent the 
2,125 rupees and interest. The only evidence in that suit Was, that the 
2,125 rupees had not been paid to the plaintiff: no additional evidence 
was offered to shew that the defendants could be bound by the plaintiff's 
accounts. 

The respondent appealed to the Provincial Court against the decree 
of the 24th of May 1815, because interest had not been allowed him oh 
the sum recovered, and the Provincial Court, on the 10th November 
1815, decreed the appellant and Munjee Bhaee to pay the interest which 
had been disallowed by the Zillah Court, and the costs of the appeal. 

The appellant appealed to the Provincial Court from the decree of 
the 21th of May 1815, but on the 23rd of July 1816 the Provincial 
CioUrt affirmed the decree. 

The appellant also appealed to the Provincial Court from the decree 
of the 26th of March 1817, but oh the 14th of April 1818, the Provin- 
cial Court affirmed it. 

Upon three distinct appeals to the Court of Sudder Dewanny 
lut, in two of which Sorabjee was sole appellant, and in the third be 
and Munjee Bhaee were joint appellants from the three decrees of the 
l?rovincial Court, those decrees were affirmed with costs by tbre^ de« 
crees, two of the 25th of March 1818, and one of the 12tb of May 1819« 
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The appellant^ Sorabjee^ has presented his appeal to His Majesty 
in Council against those decrees of the Sudder Dewanny Adawlut. It 
is observable that, if the first decree of the Zillah Court were right, its 
second decree might be right also ; for the claim for the sum of 2,125 
rupees and interest rested on the same ground as the claim by the first 
plaint, and if those decrees were right, the decree of the Pr#vincial Court 
upon the appeal of Koonwurjee Manikjee for the interest disallowed 
by the Zillah Court, might be right ; but if the decree of the Zillah 
Court upon the first plaint were wrong, then that plaint, as well as the 
plaint in the second suit in the Zillah Court, and the appeal of Koon- 
wurjee Manikjee to the Provincial Court, should have been dismissed 
with costs. 

No evidence was brought before the Provincial Court or the Court 
of Sudder Dewanny Adawlut, which was not before the Zillah Court, 
BO that the decrees can only be supported, by holding that one party, by 
merely producing his own books of account, can bind the other. But 
such a proposition is utterly untenable; and the result is, that all the 
eight decrees are wrong ; that the three decrees of the Sudder Dewanny 
Adawlut Court complained of must be reversed as to the appellant, but 
without costs ; and not only must the decrees of the Provincial and 
Zillah Courts be reversed, so far as they direct the appellant Sorabjee to 
pay principal, interest, or costs, but the two original plaints in the Zillah 
Court, and the respondent's appeal to the Provincial Court, must, as 
against the appellant Sorabjee, be dismissed with costs. 

PRIVY COUNCIL. 

TAe lih Decemberj 1836, 

Present: 

Lord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, T. Erskioe, and Sir A. Johnston. 

Mber UsuD-ooLLiH oUq called Shah Chaman,* 
versus 

Beeby Imam an, widow op Shah Khadim Hoossain. 

Evidence (Test in cases of conflicting) — Registration under Section 
20, Regulation XXXV IL 1793 — Presumption. 

There is no better criterion of the truth, no safer rule for investigating caees of conflict- 
lug evidence where perjury and fraud must exist on the one side or the other, than to con* 


* Fide W. R. (P. C.) p. 26. 



•ider wbat faeto i»re> belaud d]«[mtt^ mmd to exunlatf ^bidbof 41 m (vo,«iMlMf4is,ii4l^^ 
those feoiiif jeQQOTdiag:j|to 4^6 ordiiMii^ jooi^ human affiuiv imd the'iumail habi^t <4^; 

The. act of regUitratiOa after a pi^ai&atioB under See^ 2fly Regulation JU^XVIl. 
amottots to a publioi open, and ndtoriiout aesdttion of title on the one aide, and tfa» ominilim 
** to register, unexplained by proof af the Ul-health tlie dalntaiit^ er abeente hi a 
country, or ignorance^ affords an equally sferon|^.preauiPptloii, of tlM nQn»aXistnniiae^^^ ^ 
title on the other, 

' T'’ 

Mr. Baron PARKE.-^Their Loi-dsbips sa & dalled RpoEi in thiguggnto ^ 
pronounce their opinion on a single question of fact with I'espect to ; 

however, there i« a great mass of documentary and parol evidence OR^ 
both sides, and conflicting decisions of the Provincial and Snddidi? 
Dewanny Courts, between which we are left to decide without nmeh 
sistance in investigating the truth from either. We must, tberefoi^ 
determine for ourselves, in the best way we are able, upon the evideDce> 
oral and written, .which was adduced oiv both sides, and, which has been 
laid before us and* very elaborately discussed. 

The plaintiff, the appellant, seeks by the original suit commenced^ 
in 1813, to recover from the defendant a property, of which he was thcR/^ 
in possession. This circumstance alone throws upon him the burthen of 
proof. He was bound to shew to the satisfaction of the Court, that ha 
had a just title to the possession. The nature of the property ia noh* 
very clearly explained, but it is certain that it bad the character of real 
estate, being a part of the land revenue of a certain district originally 
granted by the Mogul Government for religious purposes, or rather bnr^ 
tbened with* a religious obligation, and subject to it, to be enjoyed by 
the grantees for their own benefit. This property is denominated a 
muddud mash. It had been undoubtedly in the actual possession 
of those under whom the defendant claimed, and of the defendant 
herself, prior to and since the year 1761 dowcirto the oommeBcement of 
the suit* The plaintiff deduced no title to himself by proof of any eon* 
veyance from the original grantees of the Moguls, or from^aoy of the 
persons who< had been in possession ; he was obliged therefore to elaJi^ 
on the ground that the possession of the defendant and her predeeesso^ 
was legally his own> and that the persons in the actual oeoupatioii or 
reee:^t of the profits were his agents, and received theai« on hie, aoooimli^ ; 
The single question of fact was, in effect, the only question in, 
and the plaintiff was bound to prove the affii^mative. 
he took for Ifaia purpose was, in the first instance, to 
witne^ee payments of money by Meer Ohoiam KuUeadar, 
pomemfon pmr to and^Oboot IX6<H wd by Beeby Senut^ who 
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]y occupied. Those made by her were stated to have been in 1776 or 
1777, on the occa'^ioii of the plaintilF^s niiirriai^e, also in 179*3 and 1802, 
and such payments in all amounted to between ten and eleven thousand 
rupees. He also i^ave evidence of the expenses of the plaintill^s marria^’e 
having been defrayed out of the revenue, and that the^eereinony was 
performed in 1777, when he acted as Malik or owner; ^id the like on 
the occasion of the marriaii^e of a son (whether the same or a diOerent 
one is left uncertain) in 1793 and 1812. One witness spoke to an act 
of ownership in the j)lainliiror hi^ father in 1783, Beeby Zennt having 
restored, by his order, the witness's father to a house from which lie had 
been removed; and several others deposed to declarations of ]\Ieer Gholam 
Kullendar and of Beeby Zennt on dilb rent dccasions, and j)art ieularly 
in 1776 and 1777, and even by Sbah Kbadirn lionssain in l^l::!, that 
the plaintiff was the real owner of the mash, and the raise was ilieii 
closed. But in a subsequent stage, and a very short time before the 
judgment was given, the plaintilf gave mere parol evidence, and pro- 
duced three letters appearing to be under the se d of ik‘cl)y Zcoiut. r'aeh 
recognizing the plaintilf's title and that of his fatlier, arid he exhildted 
six copies ot papers from tl)e Court of Bhaugulpore, one ot whieli pur-^ 
ports to be a deed of reliiKpiishnient from Beeby Boi)dhun to Beeby 
Zenut in 1767, a darkliast or petition from Ber'hy Zenut for the manage- 
ment, dated in 1702, and a grant of the managetfrent aceordiniily, Tho 
last, if genuine, and rlnly proved, would have been decisive in the plain- 
tiff's favor; but tiiese six doeument.s were considered by the Siulder 
Court as forgeries, and upon that assumption the rleeree of that Court 
was founded. A gieat suspicion undoubtedly attaches to them. But 
it is not necessary to discus.s the (question whether there was sufficient 
proof that they were actually forged, hccau.se, at all events, tlm copies 
were inadmissible, for there was no evidence of a scarcl) for the origi- 
Dals. These six ])apers must, therefore, be altogether dismissed from 
the case for that reason, and it must rest, on the part of the plaintiff, on 
the other documents and the oral testimony. 

On the other band, the defendant called many witnesses to prove that 
she and those under whom she claimed, acted and were always treated 
as the owners of the rnash, that tho plaintiff* and his ancestors were 
never supposed to bo so, and several deeds were put in proving- a dealing 
with the property from a very early ])eriod. There were two mort- 
gages from Meer Gholam Kullendar in 1756 and 1761, shewing that he 
was then acting as owmers. In 1705 Beeby Boodhun mortgaged tho 
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propeity. A dfed was then put in of the date of 17 G8, dividing- the 
whole between Beeby Zenut, to whom eig-lit f-hares weie assigned, and 
Beeby Noorun, who took seven. Tliat both were subsequently in posses- 
sion was proved by their joining in a lease in 1775, and by one leasing 
in 1782 lier seven shares^ and the other mortgaging her eight shares ia 
1783. This possession of both is shewn by perwanuas to have conti- 
nued in 178(3, and is said to be an absolute possession ; and there is pa- 
rol evidence on the cross-examination of the plainlitPs witness, Mahto, 
and the examination of the defcndant\s witness, Bux, that both were at 
(uie time in possession, for the lattcu* mentions that there w^eretvvo cut- 
cherries. A conveyance was then proved of 13eoby Nooruu^s share to 
]3eeby Zenut in 1789; after which, in 1791 and 1793, the latter leases 
as sole owner, and conveys the whole, in 179(3, to Shah Khadim Hoos- 
sain, lier nephew, of whose actual p()>sessioii in 170 t parol evidence was 
given ; and (our leases, two of the sub'^(*(]uent dates of 1799, 1800, and 
two of 1805, were produced, all purporting to be made by Shall Hoos-' 
sain alone, and proving that he acted as owner from that time. 

From this outline of tlic defendant’s case, so far as I have stated, 
and without advt:rting to two im[>ortant facts, which I shall afterwards 
notice, it appears that a title is deduced from Bccby Boodhun to tho 
defendant, and confirmed by regular acts of ownership exactly corres- 
ponding witli the documentary title. (In contrasting this ease with the 
plaintilfs, several observations oeciir in favor of its truth. So far, indeed, 
as relates to the acts of owneisbip of Beeby Zenut, it is not absolutely 
inconsistent with the plaintitPs case, which admits her to be in posses- 
sion, aiui being s«>, she might deal with the state by leasing and mort- 
gaging it as her own : but the acts of ownership of Beeby Boodhun and 
Beebv Noorun arc altogether inconsistent, and cannot bo explained 
upon the pbnntiirs hypothesis, and they are very distinctly and satis- 
iaetorily proved. Again, the admissions of title sworn to as having been 
made l)y Meer (jholam Kullcndar and Beeby Zenut and Shah Khadim 
Hoossain or Borge, are wholly at rariance with their solemn acts ; for 
these declarations arc said to have been made about the very times 
that these persons were actually conveying the property as their own, 
and it is impossible to suppose that, when they were acting as owners, 
and in their own right, they should be admitting to witnesses that 
they had no right at alb Much greater credence is to be given to 
their acts than to their alleged words, which arc so easily mistaken or 
misrepresented. As to the proof of payments, their amount is small 
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compared to the actual revenue; and it may be true tliat, considering 
the connection of the families (for the plaintilf married Beeby Zcnut^s 
niece), money has been occasionally sent as an act of bounty, and the 
expenses of the marriage of the plamtitf may also have been defrayed, 
in part or in all, by her. But if the proceeds of the mash had really 
bclong*ed to and been remitted to the plaiiitiif down to^he commence- 
ment of the suit, which the plaintiff alleg-es, wliatcver dilliculty there 
nii'^ht have been to have proved such paj^rnents at a more remote 
period, there certainly would have been none in abundant evi- 

dence, in recent times, by numerous living* witnesses ; but the proof, 
instead of growing* stronger, becomes weaker, the nearer we approach 
to the present period, and no remittances whatever are shewn to have 
occurred since 1802. 

The restoration of the witness Mahto's fatlier in 1783 by Beeby 
Zenut, at the request of the plaintitPs fatlier, may have a foundation in 
truth, without leading to the inference that the father wa.s the malik ■ 
and it is to he observed that it is at variance with a fact asserted by 
other witnesses of the plaintiff, namely, that in 177f3, seven years be- 
fore, the plaintiff' himself was the owner of the property. 

I proceed to tlie written evidence. The three letters alleged 
to be from Beeby Zeimt arc open to much observation ; tliey were 
brought forward late in the case, after the plaint ifr\^ vakeels had closed 
their cause, the last of them on the very day of the decree, wlien the 
opposite party had no opportunit}" to contest their L^eiuiineness, and that 
was not proved, except by the similarity ot the impression of the seal 
with that of a seal produced by the defendant. 

The first of these letters, which, according to the testimony of a 
witness named Gliolarn Hoossain, was written in 1703, is addressed to 
Mahomed ]Meer as the mahk, whereas it is proved by several of the 
plaintiff's witnesses tliat the plaintiff hirastdf filled that eharacter in 
177G. The second, dated 1797, mii,»*ht, if true, have l>een confirmed by 
the production of tho account therein leferred to; and if it had been 
really written by Beeby Zenut to the plaintiff, it is singular that, after 
the strong entreaties it contains that the plaintiff would come over on 
account of her age, infirmity, and failure of sight, he should liave per- 
mitted her still to continue his agent till her death, which happened 
nine years afterwards. 

The third letter is open to no observation peculiarly belonging to it, 
but all are very inconsistent with the solemn acts, leases, and mortgages, 
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])roved oil tbo otlierside ou correspond dates, a l<*ase in 1765 by Beeby 
Boodhuu, in 179d by Beeby Zcmit, and a convtiyiinec by the latter in 
1796 to Shah Khadim Iloossain of all his estate. 

We should therefore feel little dilliculty in deoklin;^ on which 
side the truth lay, if wc had nothing cdsc to guide our jiulgment than 
the corapufison of these conflicting acts and declarations, parol and 
written, ou one side and on tlie other , but we are not thus eonilned. 
TluM-e are some otlier facts which are established licyond all possibility of 
doubt, and there is no better criterion of the truth, no safer rule for in- 
vestigating cases of conflicting evidence, wh(*rc peijury and fraud must 
■exist on the one side or the other, than to consider what facts are 
beyond dispute, and to examine winch of the two cases best accords with 
those facts, according to the ordinary course of human aflairs and the 
usual habits of life. 

Now, tliere were two facts most distinctly established. The first 
was, that in pursuance of a notice given according to Regulation 
XKWII. 1793, Section 20, Shah Khadim Hoossain, in 1797, entered 
his claim in the public records as the owner of this mash, deriving his 
title by grant or tumloek-namah from Beeby Zenut, dated in 1796, and 
no proof was given on the part of the plaintilf that he ever was, or claim- 
ed to be, registered as the owner. The second fact was that, although 
the ])laiiititrs case proceeded on the ground that Beeby Zenut and Shah 
Khadim Hoossain were in possession as his agent, and accounted to him 
for the prv)rits, yot he j)ro(luccd no single account-current or diiftar for 
any ])art of the time. These two facts, then, being' undoubted, wc have 
to consiihu* whether the case on the part of ihe plaint i(F can be reason- 
ably reconciled with them. If that case wen? true, is it likely that the 
claimant, who liv(»d fifty or sixfy miles from Palna, would liave abstain- 
ed to bring forward his claim on so important an occasion as that which 
occurred, when the (jovernment called upon all persons having title to 
property of this dtjscription to appear and enter it on public Registers, in 
order to prevent its being forfeited to the Government ? This fact is 
most important, not because the Registers themselves are at all of the 
nature of conclusive evidence of title (for the Regulations provide 
against that,) but because this act of registration after a proclamation 
amounts to a public, open, and notorious assertiou of title on the one 
side, and the omission to register, unexplained by proof of the ill-health of 
the claimant, or absence in a distant country, or ignorance, afford an 
equally strong presumption of the non-existence of any title on the other. 



34G 


THE LEGAL COMPiNlOSf. 


Voi/. itt. 


A^^ain, if the phiintilf was for near fifty years the owner, havin^^ either 
tlje wliole of the mash or the surplus of its revenues, after satisfy ingf the 
supposed religions purposes for which it was ^iveu, is it to be believed 
that lie would not have had a regular annual account, at all events some 
occasional statement, from his aLfcnts, ot the receipts and disbursements? 
and we have the means of knowing, from the assistanc<j^ w(% receive at 
this Board from persons conversant with the subject, that the natives 
are particularly exact in keeping' written accounts. 

For these reasons we are of opinion that the weight of evidence is 
in favor of the defendant, and that the claimant has by no means satis- 
fied the exigency of the law, which throws on him the burthen of proof. 
We therefore affirm the decree of the Sadder Dewanny Adawlut, and we 
are of opinion that it must bo affirmed with costs. 

Loud Brougham. — D id the apjiellants sue in forma pauperh ? 
ifn. Miller. — 1 am not aware, in}’ Lord. 

Judgment affirmed with costs. 

PRIVY COUNCIL. 

The 8/A February j 18:i7. 

PRESENT : 

Lord Brougham, Mr. Baron Parke, Mi Justice Vaughan, T. E/akinc, Sir E ITyde East, 

and Sir A Johnston. 

Biiaee-Chund and Koosal-Cuund,* 
versus 

PURTAB ClIUND. 

On appeal fioin the Sudder Dewanny Adawlut at Bombay. 

Limit aii on [Section 13, Uegulafion I. l^^OO, Bombay Code) — Offer of 
Compromise — Residence of Defendant in Foreign Territory. 

The offer of a Bpecific sum of money by way of compromiHe, in no way involving an 
admisamn “of the justice of the plaintiff’s demand further than what may be inferred from 
tjie offer of any compromise (an inference which is never permitted), cannot bring the plain- 
tiff within the exceptions in section 13, Regulation I. of 1800' of the Bombay Code, under 
which a suit is barred by limitation if not brought within 12 years from accrual of cause of 
action. 

The defendant’s residence beyond the limits of the E. I. Co.’s Courts is not a good and 
Bu65cient cause, within the meaning on the same exceptions, to excuse the plaintiffs delay 
in suing beyond the 12 years. 


^ Vide 5, W. R. (P. C.) p. 31. 
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Right IIon^blb T. Eeskinb. — This was an appeal from a decree of 
the Sudiler Dewanny Adawlat at Bombay, which formed the hist of a 
series of proceed in the Court of that Province upon the question 
now peiulino' for the final decision of His Majesty in Council. 

The first of these proceedings was a complaint filed in the Zillah 
Court at Surat, in the year 1819, against Roop Chund, since deceased, 
by tlic present respondent, Purtab Chund, suing informd pauperis, in 
which ho claimed, as heir of his late uncle Pana Chund, deceased, the 
sum of 3,4-77 sicca rupees, and an e(jual amount of interest upon a note- 
of-luind, alleiied to h;ive been i;iven hy Roop Chund, in tho year 179:3 to 
Kooruni Chund. the partner of the respondeiG/s uncle, Bana Chund, to 
secure tlx? amount of tlie halaneo tlien due from Roop (Hiund to the 
paitiKuship. Alter several intermediate })roceedings in the Zilluh Court 
and in the Sudder Adawlut, which it is not nec(*s<ary to parlieularize 
(during which the delendant Roop Chund die<l, and the present appeL 
hints intervened, and were admitted to clel’end the buiti, the eau«e came 
on hefore the Ziilali Court for final liearing on the 1 4th of February 
1S23. 4’lu? deroiK’o set up during these proceedings l)y Rooj) Chund, 

and afterwards hy his lieirs, was, Jlrsf>, tlial Roop Chund never owed 
anythin^: to Pana Chund or Kooruin Chund, Secondly, that the note 
produced had been fraudulently obtained from the widow of Koorum 
C'liund hy the plaintilf, who had no legal interest therein, or right to 
sue thereon. Thirdly, tluit the supposed cause of action had arisen more 
than twelve years before the commencement of the suit, and was, there- 
fore, barred by the Rei:ulati()ns of the Company. 

In reply to the first defence, the plaintiff relied upon the produc- 
tion of the books of account and the note. In reply to the second de- 
fence. it was stated that, after the death of Koorum Chund, and the res- 
pondents uncle, Pana rhnnd, he, the plaintiff, came a settlement of 
the partnership accounts with the widow of Koorum Chund, who, having 
received from him her dues, gave him a deed of release, whereupon he 
took ])ossossion of the dufilar and the note as having the exclusive right 
to thorn. In reply to the third defence, he relied upon the fiict that the 
note was executed at Poonah, where Roop Chund resided, and that he 
had never been at Surat since, until just heforo the commencement of 
the suit ; and further, that Roop Chund on his arrival from Poonah in 
1819, had admitted the justice of his claim, and had offered to pay a 
sum of money by way of compromise. 

The widow of Koorum Chund was examined upon interrogatories 
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exhibited by the direction of the Court, aud stated in substance that 
the note had no reference to any partnership concern between Kooruin 
Chund and the plaintifPs uncle Pana Chuud, but was <;*iveQ for money 
due to her husband alone, and that the release was executed by her 
without reading it, and was intended to relate only to charities and 
other like expenses. That at the time she executed it, sje did not give 
the note to the plaintiff, but that he stole it, together with her books 
and papers. 

The Zillah Court, upon eonsideratiou of the wliole case, was of opi- 
nion that the evidence of Kooruin Chund*s widow was fatal to the plain- 
tiff’s claim, and also that the plaintiff had not shown in proot why the 
Statute of Limitations of twelve years should not bear upon his case, and, 
therefore, passed judgment against the plaintiff, and decreed that one- 
half of the fees of the defendants vakeel should be recovered from the 
defendant, and the remainder from any property that might be found 
to belong to the plaintiff, and the fees of the plaiutilf^s vakeel should 
also be recovered from any property found to belong to the plaintiff. 
The cause was carried back by appeal to the Sudder Adawlut, belore 
which fresh evidence was taken, relative to the several questions raised 
before the Zillah Court, and on the 3rd of Juno 18£3, the Second Judge, 
before whom the cause was heard, recerded Lis view of the case, deliver- 
ing his opinion, for the reasons therein stated, that the decision of the 
Zillah Judge should be reversed, and the amount of the note with in- 
terest and costs in both Courts should be awarded to the plaintiff 
below and their appellants, and referred the case for the consideration 
of the full Court. And afterwards, on the :i6th of the same month, the 
rest of the Court, after considering the documents and proceedings, con- 
curred generally in the view taken by the Second Judge, and determined 
to reverse the decree passed by the Zillah Court at Surat, and decreed 
that the sum of 6,954 sicca rupees 3 annas be paid to the appellant by 
the heirs of Roop Chund, with full costs in both Courts, 

Against this decree the present appeal has been lodged, and the 
case was argued before this Board on the 7th of December last, when 
the Counsel for the appellants insisted— that the respondent had 
made out no right of action against Roop Chund or his heirs; secondly^^ 
that, as the supposed cause of action had arisen beyond the jurisdiction 
of the Court at Surat, and as the defendant Hoop Chund was not 
resident within it as a fixed inhabitant, but had only come to Surat 
for a temporary purpose, the Zillah Court had iio jurisdiction in the 
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case; arid thirdly, that the pfaiiitiff'a rijjlit of actioifj if it eve? exletcdy 
had been barred by the lapse of time. 

Their Lordships intimated their opinion in the course of the argu-^ 
rncnt, that the plaintiff's title to sue, unless he had been barred by tho 
lapse of time, ‘.vivsi sufficiently establish(?d by the evidence, and that aS"* 
the heirs of Roop Chund had intervened in the suit, and there was no 
c:vi(loii(?e that they were resident at Surat, where Roop Chund had 
I'ormeily lived, no objection could l)e raised by them to the jurisdiction, . 
especially as no such point was made by them in either of the Courts 
abroad, where the fact could luive heen -easily ascertained. It is,, 
thercibre, unnecessary to say anythiuiLf now upon those points, and tho 
less ?o because their Lordships arc of opinion that upon the third ob-. 
ji'Clioii tbe decree of the Suddor Adawliit must be reversed, and the 
]>laiiitlirs suit dismissed. That objection was founded upon the first . 
Regulation of the GoviM iior of Bombay, confirmed in Council in August 
] SOO, for the institution of a Court of Justice in ^Surat. 

By the Article of that Regulation, the Judge of that Court 

is prohibited hearing, trying, or deterfuiniug the merits of any suit 
whatever, against any persop or persons, if the cause of action shall have 
arisen f welvo years before any suit shall have been commenced on ac* 
count of it, unless tlio compl linaut cap show by clear and positive proof 
that he had demanded the money or matter in question, and that tbe 
dcrondaut had admitted the truth of the- demand, or promised to pay the 
moiK'y, or that Ikj directly preferred his claifn within that period for the 
malt(?r in dispute, to a Court of competent jurisdiction, to try the de- 
mand, and assign satisfactory reason to the Court why he did not pro- 
ceed In the suit, or that either from minority or some other good and 
sufficient cause, ho bad boon precliniod from obtaining^ redress. In this, 
ease the cause of action arcjse twenty-seven years before any suit vvas 
commenced. Unless, therefore, the. respondent can bring himself within 
one of the exceptions to this prohibition, the dismissal of the complaint 
by the Zillah Court of Surat must be held to have been right, and the 
decree of the SudJer Adawlut erroneous. The respondent contended, 
and the Sudder Adawlut decided, that the case was brought within two 
of the exceptions— that the defendant had admitted the truth of the 
demand; and secondly, that the plaintiff was prevented by the* defen- 
dant's continued residence at Poonah, where the note was given, froni P.^^* 
curing A settlement of the bond, and that be had thereby shown thalj'by'' 
a good and sufficient cause he had been precluded from obtaining ' 
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The evidence upon which the supposed admission by Hoop Chund 
of the truth of the plaiutilPs demand rests, is to be found in the deposi- 
tions of Koosal Chiind, Tarar Cljund, s^irul of Wugt Cluind, Jay Chund, 
taken before the Suddor Adawlut, and printed in the 23id and 24th 
pages of the Appendix D. But when this evidence is exammed, it will 
be found to amount to no more than an offer of a specific su|o of money 
by way of compromise, in no way involving an admission of the justice 
of the plaintiff's demand further than what may be inferred from the 
offer of any compromise, an inference which is never permitted, and 
which in this case would be most unfair, when the action was commenc- 
ed while the defendant was absent for a temporary purpose from his 
usuJi placjfe of business, to which he was anxious to return. Their Lord- 
ships, therefore, are of opinion that the facts stated by those witnesses 
ought' not to be taken as proof of any admission by the defendant of the 
truth of the plaintiff's demand, so as to take the case out of the firohibi- 
tory Clause of the 13th Article of the Regulation. The only other 
ground upon which the plaintiff seeks to be exempted from the effect of 
the prohibition is the continued residence of the defendant at Poonah. 
But no evidence is to be found in any of the proceedings to show that the 
plaintiff might not, by adopting proper steps, have obtained redress in the 
Mahratta Courts at Poonah. It was stated, indeed, in the course of 
the argument, that it was useless fo/a }>oor man to commence any pro- 
ceedings against a wealthy opponent in the Pcishwa's Court; but their 
Lordships cannot, in the absence of all proof, judicially assume this as a 
fact. It was also urged that the decision of the Sudder Adawlut might 
be taken as evidence of the ojmiiou of the Judges of that Court, wdm 
must be presumed to*l:now how justice was administered in the I^ativc 
Courts, that the plaintiff could not have i)rocured redress tliere if he had 
attempted it. But the Second Judge, who alone gives any reasons for the 
decree, does not assign this as the reason why the plaintiff was prevented 
obtaining an earlier settlement of the bond at Poonah, and we have upon 
this fact the opinion of the Zilluh Judge the other way. Their Lord- 
ships, therefore, are of opinion that they ought not to adoi)t these vague 
surmises as a substitute for the clear and positive proof required by the 
Regulation in question. - - 

If their Lordships hud found that, by a train of decisions in tho 
Couijt? abroad, tbe residence of the defendant beyond the limits of 
jurfediction of the Company's Courts had been considered a good and 
fiufficieut excuse for tbe complainant's delay beyond the twelve years. 
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they would have considered themselves bound by a practice upon which 
the plaintiff might have been fairly presumed to have relied, and the 
ease was allowed to stand over for the purpose of enabling the Counsel 
of the respondent to produce any such decisions, but none can be found. 
In the absence, therefore, of proof and authority, their Lordships can 
find no principle on which they can determine that the residence of Roop 
Chund at Poonah afforded such an obstacle to the plaintiff's earlier re- 
dress, as to exempt him from the effect of the prohibition under discus- 
sion. The learned Counsel for the respondent relied vey much upon a 
decision in this country, in the case of Williams r. Jones, 18, East, R. 
489. But the point argued and decided in that case was essentially dif- 
ferent from the question now under discussion. In that case, the plain- 
tiff's claim was clearly brought within the express exception of the Sta- 
tute, but it was contended that bis right of action was gone, because by 
the adoption of the Statute of Limitations in India, where the contract 
was made, his remedy had been barred there by the lapse of time, and 
the decision of the Court proceeded upon the ground that as before the 
Statute of Limitations the plaintiff's right of action in this country had 
no limit, and as the circumstances of the case exempted it from the ope- 
ration of that Statute, his remedy could only be barred by the extin- 
guishment of his right : and as the adoption of the Statute of Limitations 
in India could only bar his remedy there, but did not extinguish his 
right, his remedy in this country remained unimpaired. 

Here the only question is, whether the plaintifPs case brings him 
within the exceptions ; namely, whether he has shown, by clear and posi- 
tive proof, that either from minority, or other good and sufficient cause, 
he had been precluded from obtaining redress. 

Their Lordships are of opinion that no such case has been made out, 
and will, therefore, recommend His Miijesty to allow this appeal, to re- 
verse the decree of the Sudder Adawlut, and to affirm the sentence of 
the Zillah Court. 
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PRIVY COUNCIL, 

r/p io#A mi, 

PitESfiNT : 

liOid Wj^nfurd, Lotd JSIr. Jutiticf) lloaannwot, Mr. .UiKticc Kis^Mnc, Sir K. JJyd'J 

East, a.iid Sir A JoiiuaUm. ^ 

PiOTAiiinDu Maniimeiv^ Motici^cuund Mai^jkjkm. 

Ou appeal fiom the Sudder Dewaiiny Adawlut of Bombay. 

Evidence (Alterations in vnstrnmeiit) — Practice of Privj/ Council (hi cases 
of appeal frcmi concurrent judijments) — Sttiltmcnl of a fact Ijtj a 
Court coiicluMi e. 

If au iustrument on which a case do|iends, should appr.ir to have hr on altered, it can 
not he loee.ved in evidence or he ficted upon t.ll it la nosst satislactorily pioved by all the 
riubscrildn;,; wiLnesses at llie least and other ovidenoe tTiat the altoration waw made anteec 
deutly to the signature. 

The Tiivy Council, in dejvniding upon facts which have received the concurnr’u 

judgments of two Couits in India, will not set aside t!ie bst judgment unless it can sec veiy 
clearly that that judgment is uicnig 

When a C'mrt of .lustice state.'* a hu-t. that f.ict is coMelus\vo in the case. 

Loud VVykfoim).— T lii.‘^ is, in fact, an appeal two jndi^iTuiiitg : 

the judgment of the Zillah (/oiirt confirmed hy the Siuldcr Arlawlut, 
the latter Court inakiinj^ no oh^0l■ vat ions, liut merely eonfinning llm 
judgment given hy the Court below. 

The question depends entirtdy upon facts, and in a case coming be- 
fore this Court, dopoiiding upon tacts which liave recidvod the judgments 
of two Courts in India, this Hoard ought not to set n'^ide llic Iasi Jude'- 
ment, ^unless it nui see very clearly that that judgment is wrong. "It 
must he most completely satisfied it was wrong and inconsistent with 
tho iustiee of the case, and a5.jair.st the facts. So far from tliat being 
the case in the jiresent ca-^e, I hcliove their Lordships in general aio of 
opinion that, if those facts had been presented to us in flio first instance, 
we should have pronounced the ^amo judgment pronounced by the two 
Couits in India. This case depends upon an instvnmont T will read : — 
Motee Chund Manikjee, pass this writing to you, Potamher Ma- 
nikjoe. In the money transaction for the district of Petlad witlj the 
J^tels Jey-bhaco, Sanuil-bhnce, and Wasta-bhaee h]shwan-das, flu* ]ulr- 
sons mentioned lielow ha,vc shares as follows. Blnit Tricnm- jee Wus- 
snm-jee has five and a half annas, of which Jumna-das Sunkiir-Ial and 
Bechnr Joeta have shares. Rutun-jec Kalian-das, wl\o lias n simp at 
Ahmodabad, two annas in the rupee. \ou have five and a half annas 
in the rupee, of which I have a fourth share with Jumnii-das .'Sankur-lal 
and Bechnr Joeta. The remaining tbiee annas in tiie rupee belong to 

*• n faTj, W. U. CP. t:-) P- i3;3. 



Nursai-bbaec Petamber-das^s house, in whieh Kutun-jee Kahctu-d^is has 
half (one and a half), and you liave half of the i'emainiii<y three amias 
• and a lialf, and I the other, boin^ three (jiiarters of an anna each.’ I/i 
this house 1 liavo a fourth share. As is above stated, sixteen annas or 
one rupee amoni^ four persons.’^ On the back of this agreement ii paper 
was pasted, containing an endorsement in tl}e hand-writiiTJ of the res- 
jmndenfc : Was (livid(?d whatever sum liave bechi received, cacli ))artner 
talviMi his share. Besides this, throe tliousand five hundred rupees 
(i3,500) is due to you by the house at Dahotn-, which you can take when 
the money comes from Poonah, hut this money is entered in another 
hook. Until the money arrives from Poonah, J shall give you interest 
at the same rate as T usually do.^' — (Signed) Paruk Motee-(dmud Ma- 
in kjee. 

It ajipears to be subscribed by the respondent in this case, and it 
ap[uvirs to he witnessed by the Pundit blurry Narain, and it is enough 
ior us to say lie has given evidence to prove the signature was formerly 
affixed to it, 

Tt is further witnessed by other parties, but Hurry Narain is the 
only one who says lie saw the defendant execute that deed ; Hone of the 
other witnesses say that. It is enough to refer to the judgment of the 
Court below, without going through the circumstances of the ea^, for 
wlum a Court (d’ Justice states a fact, that fact is conclusive in the cage ; 
il a Jinlge at nisi pruis states a fact, the Court above will not sufler that 
fact to be on([nircd but lakes it iif’on hj.s statement. 

Let. us see what the Zillah (’ourt says upon the subject: On ex- 
amining tliis paper it appears t hat part of the original paper has been 
cut off, and foiir lines just above the signature written on the baefk of it; 
these four lines and the signature are written in a different hand -writing’ 
from the first part of the document. The Court, in order to have this 
point well ascertained, thinks it neces.sary to shew it to some bankersi; 
and a ijuestion is put to the following bankers. But, J beg to observe, 
that tlie Court feiuid that instrument had been mutilated* in the manner, 
stated upon their own view of it witliout the assistance of tlie bankers^ 
and that in my opinion gets rid of the objection made to these peV^ons 
being called in, for wc get the fact here stated that the instriiinent bad' 
been mutilated in the manner, mentioned, by cutting off a part of tlie 
paperj and writing upon it, the paper containing the four Jines as it is 
stated at the back ; but as it is printed at the bottom of this paper, it 
is most material that we should take notice that only one subscribing 
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\vi(nefi!s saw this signed, the other three witnesses did not. I put the 
Pniulit Hurry Narain owt of tli^ question. If you attend to liis state- 
ment, it is clear he did net see it. But I do not give much effect to 
that, as it is not on oath ; hut of the four witnesses only one of them saw 
this paper signed, and putting that witness out of the quostjon, why may 
not some very important lines have been cut off from tbe#>riginal docu- 
im;nt? Cutting the paper «»if entirely, so that the .signature which was 
at the bottom of the first paper might be added by introducing anotlier 
j)aper with those four lines upon it, and the genuine signature applicable 
to a different transaction i.s appended to this paper, which is in this state, 
and but for the evidence of this one witness there is no testimony in 
this causo whicli goes the length of disproving that circumstance. Now 
is there any Court in the world thnt would receive such an instrument 
cut in the manner that this is, without more satisfactory evidence than 
has been produced? If a plaintiff produces a bond in this country, or 
any other instrument which appears to have been altered, the Court will 
not receive it or act upon it till it is most satisfactorily proved by ail the 
subscribing witnesses at the least, and other evidence, that that altera- 
tion was made antecedently to tlie signature ; there is no such evidence 
here, and this is the whole of the case of the plaintiff below. 

There is a circumstance I ought to take notice of : an x\meen of 
Police says the defendant admitted he was a partner in the house, but 
I cannot admit that that is sufficient to buoy up an instrument that is 
beaten down by all the facts that appear. 

Under these circumstances, the Court, so far from thinking they 
have that satisfactory evidence that will enable them to reverse twa 
judgments in India, where the Judges had an opportunity not only of 
hearing the witnesses, which is a great advantage they have over us in 
that respect, and where they had an opportunity of saying this instru- 
ment, for though ail English Judge might not have understood the 
writing, the manner in which, these alteratiqns were made might have 
given ua strong reasons for forming a conclusion with rcs[)ect to this 
matter, but under these .circumstances the Court is of opinion that the 
appeal must be dismissed, and as this case on the view we have taken of 
it is founded in forgery at least, and most likely forgery supported by 
perjury, we think it ought to be dismissed with costs. 

Appeal dismissed with costs. 
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PRIVY COUNCIL. 
The 17a December, 1838. 
Present t 


Lord JDioiijjhain, Mr. Laron Parke, Mr. Justice Bosan^uet, Sir T. Erskim^, Sir S. Lusbmg-> 
ton, Sir E. H. East, and Sir A. Johnston. 

SooRTAH Row,* versus Cotagheuy Boochiaii. 

On appeal from the Sudder Dewanny Adawlut of Madras* 

Fjvidence— Mesne Profits (limited to amount clamed.) 

The oliRcrvation that the evidence of a witness proves too much is not rebutted by the 
enp^estion that it cannot bo supposed that the witness was suborned, for, if he was iKJBScssed 
of common shrewdness, he would not have overdone the thing and thus have givob rise to 
such ail objection. 

The Court cannot give more mesne profits than is claimed although a greater amount 
may be proved* 

Lord Brougham. — It appears to us that there is uo sufficient ground 
for setting aside the jiulgraent of the Court below. It is for the appel- 
lant to satisfy us that injustice has been done to him by the decree of 
the Court, and it has been correctly observed, that the case of the plain- 
tiff was scanty in point of evidence, — to which observation an answer 
has been made by the learned Sergeant and Mr. Moore, that from their 
situation the evidence of that which was in contest between the parties, 
namely, the kmount of mesne profits, was not so fully within their reach, 
as it \vas within the reach of the appellant, but that there was on their 
part evidence enough , — primd facie evidence, as we should say here, — 
to go to a Jury. The other party had to consider how they should meet 
that (widence. Tliey might have rested upon the defect of evidence; but 
it being incumbent upon the appellant to sliow the judgment below to 
be wrong at the time, we must see what was the nature of the evidence 
before the Court. The defendant might have left the plaintiff to prevail 
by the force" of his own case, contending that he was not called upon to 
answer it, unless it was such as if, unanswered, disposed of the case ; 
hut here, instead of relying upon the weakness of their case, he has un- 
dertaken to rebut it by evidence. Let us look then to the sort of evi- 
dence ho has produced, and that which might have been expected; and, 
first, I‘ would refer to the fact of a certain witness not being called upon 
the part of the appellant, vyho from his situation must have been well 
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accjiiainted with the suhjcct mutter — better acquainted than the other 
wituespes, and with the means of. informatiou within his reach. Tlio 
next point is, witli respect to tl»e books ; and whatever we may say as 
to the chanije^. ot' possession of the books in the sul)si qnent stage of the 
cause under the decree at that early period, when this proof was adduced 
on the other sjdc these books were witliin reaeh— were possession of 
the party; and the Ourt, I liave no doubt, proceeded upon^Lbia principle, 
that everything is to be presumed against the party wbo*keeps his ad- 
versary out of possession of the property, and out of possession of the 
evidence, and takes means to keep that evidence in his own possession ; 
the Court, I have no doubt, looking to the circumstances of this case, 
thought that everything was to be presumed against the defendant ; 
and tlie proof, on the part of the plaintilf, to be pressed most strongly 
against him, where lie kept the other party out of possession, and 
received the vents and profits of the estate, and kept the books in 
which the accounts were recorded, notwithstanding the plaintiff had 
given the most scanty ])roof of the rents and profits,— a ])osition to 
wliicli I do not quite accede. And there is iinotlier point to which 
the Court below must have attended, namely, that the credibility of 
the witness is shaken by the gross discrepancy, beyond all probability 
of its being founded in truth, the discrepancy between the two ac- 
counts, betvyeen four hundred rupees on the one side aud upwards of 
twelve thousand on the other. 

The observation one cannot help making upon Ibis evidence is, that, 
it proves, too much on behalf of the defendant who gives that suspicious 
evidence ; in answer to which it is iiigcniously suggested, as it is otieu 
under the pressure of the cause, that it cannot be supposed tbiit the wit- 
ness was suborned, for that if he was possessed of common shrewdness ho 
would not have overdone the thing, and thus liavo given rise to such an 
objection. That is a very tender argument before a Court, and too 
doubtful to justify the Court in placing any considerable reliance upon 
it, for vve do find, happily for the ends of justice, that men do fall into 
tlieStJ inconsistencies, and by means thereof the fraudulent character of 
the evidence becomes apparent. In the opinion of their Lordships, no 
reliance can be placed upon that remark to rebut the observation to 
which it is applied. 

On the other point it is necessary to say only one word ; the pro- 
perty in question was treated as separate property by that act On the 
part of the, appellant to which we have been relerred ; that was the only 
question *i'or our consideration^ and upon the evidence we are of opinion 
that there is no ground to alter this decree. With respect to the^ 
damages, the Court have given the amount in the declaration j but it 
appears that,^ adding the interest, a greater amount was proved, and the 
Court was restrained from giving that greater amount only because they 
could not give more than the amount in the declai;ation. Considering 
the circumstances of this case, we cannot avoid giving the costs. It 
has been very distinctly and very ably argued, and I am bouiid to say,, 
on behalf of the Court, very succinctly argued. 

Judgment affirmed, with costs. 
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PROPERTY TN LAND, IN ENGLAND AND INDIA 


(Be hyj tJie svhstanrr. of a kcivrc delivered hj the Ilon'hle J. B, 
Phrar^ one of the Judges of the Calcutta High Courts at the 
Belliune Society ^ on the 27th January , 1876.) 


On inqiiirini> into tlio growth of proprietary rights in land, we find 
the joint- fiiniily at its veny origin. The village was at first, and still is 
ill a lar<;e dei^ree, a group of such families, often all sprung from or ap- 
ppiulant to a central lainily. They were seldom, however, even from the 
veiy onts(*t, all of equal rank. 

'I’lic mode in which this came about may be taken to be pretty ac- 
curatdy a,-oei tamed, tor the founding of a new village in waste and un- 
ocenpied ground has always liecn a not uncommon occurrence. In the 
(Ia\s of Maim, a^'oording to the Institutes, it was quite probable in any 
given case that persons might be alive who remembered the foundation 
of (he village ; and at tlic present time every settlement report sent in to 
Government will be found to famish instances, and to describe ibe cir- 
cumstanoes, of newly created agrieultural communities. We shall hard- 
ly be w rong if w^e assume that the process which we sec in operation 
rK)w^-a-(]a\ s does not diiler essentially from that wdiich gave rise to the 
village in archaic times. 1 imagine that one or two entcrprizing persons 
rnoie or less connected together by ties of relationship, started the little 
colony. Of these, doubtless, one w'ould, in some special manner, be lead- 
er. and W'ould together with his family after him maintain a pre-emi- 
nence ill the new society. Next wmuld come tlic family of the man who 
was the leader in, or who became charged with the care of, religious 
matters. 

Very soon other persons would be allowed to cultivate land, and to 
have place wdlhin the ambit of the new settlement upon terms as to the 
situation of their allotment, performing W'ork on the land of the leaders, 
and other conditions of subordination. Others again would merely ob- 
tain the comparatively civilizoil shelter afforded by the village against the 
perils of the outside wilderness, pursuing therein convenient handicrafts, 
or performing servile tasks. 

Land wag not conceived of as the subject of property in the modern 
sense, pr as bplooging to any individuali Each village bad its bounda* 
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lies, ivhicli onrif camo to be most pivcise, and the entire space withia 
these belonged to tlie whole villag’e. Every family, however, appropriat- 
ed to itbelf or became the owner of the homestead which it occupied, and 
the garden or orchard attached thereto, and ol'ton too its particular tank. 
So much of the laud within the village boundaries as ^as needed for 
cultivation was apportioned among the recognized families. At first this 
was done merely for the yearns tilling, then at longer intervals, and later 
still only on the occasions of considerable changes in the families, and so 
on. The grazing ground, the waste, and the wood-land (or jungle) was 
common to all alike. In the early days of village civilization, the agri- 
cultural element was comparatively small, and it was both easy and ad- 
vantageous that the culturable plots should be changed, as just mention- 
ed, at move or less frecpient periods. As, however, larger areas came to 
be taken into cultivation, and increased skill and labour to be applied to 
tlie reclamation and culture of the soil, and non -annual crops to be grow- 
ing, it followed naturally that the diflerent families ultimately got to 
retain permanently in their bands either the whole or the better portion 
of their respective allotment. 

The cultivation of the family plot was cflected as a rule by the 
members of the family alone. Hut the leading family and the priest fa- 
mily, no doubt, from the beginning inherited and enjoyed much piestige 
and priority of consideration which enabled them to attain to a position 
of privilege. Tliey seem generally to liave cultivated more or less by 
servants or by the means baiai agreements. And it is not improbable 
that, originally at any rate, their servants and batai occupants were 
drawn from the, so to speak, interloper j)ortions of the inhabitants of the 
village, i. e., those who could not claim their part in the village soil by 
derivative rights from tlie founder. 

Tims there grew to be, even from the commencement, a gradation 
of respectability and employment within the village itself ; and it is very 
noticeable that there were two privileged heads of the village, secular 
and religious. 

As population increased and became more fixed, the cultivation of 
cereals and pulses became more necessary and engrossing ; and the value 
of cattle became greater, as being both the cultivating power and tba 
means of exchange. For reasons already suggested, the recognized 
founders’ family and the priests’ families, doubtless, obtained advantages 
in the allotment of ‘kheUy both in regard to situation and quantity, and 
became the wealthiest members of the community, i s., possessors of the 
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largest hercls^ and cultivators ol' the big-^»-eiit with the least expeudi- 
ture of manual labour. They were also the principal guides and directors 
of village affinrs. And so it came about that to own and look after cat- 
tle (the symbol of vvealtli) was respuctuble, and (so to speak) the occu- 
pation of a gentleman, as distinguished from the manual labour of the 
field. 

After these we have tlie remainder of the families entitled as of old 
right to participation in tlic village lands, and essentially agricultural in 
occu[)ation. And then there is the class of relative strangers or out- 
siders, namely, artizaiis and potty traders, followed by a servile class, 
bewers of wood, drawers of \vater, scavengers, &c. 

Tims far we encounter no indication that any real approach has 
been made towuids personal property in land. Wo have found that each 
family in time got the right to retain continuously year after year its 
own particular plots for cultivation ; or at any rate did so lor those 
which they had respectively hy special pains reduced liom waste, or 
which had other peculiarities ; and wc have arrived at the conclusion 
that the leading families, out of all the families entitled to the village 
lands, got the best of it in these particulars. vSubsecpiently, again, as 
families broke up, it came to be acknowledged that the members of each 
Lad a right to distribute among themselves the family kficU for cultiva- 
tion. 

But still the proprietary conception went no further than this, 
namely, tliat the particular plot of land which the family or individual 
claimed was that part of the village land which he or it was eutitJed to 
cultivate, or to have cultivated for his own benefit. 

A further development of the social system, and a new source of 
land rights, was brought about by the attrition of village with village. 

The exclusiveness of llic Aryan family was its marked characteris- 
tic. In the earliest beginnings to which we can get back, to use the 
words of a recent historian of Greece, “ tlie house of each man was to 
him what the den is to the wild beast which dwells in it; something, 
namely, to which he only has a right, and which ho allows his mate and 
his offspring to share, but which no other living thing may enter except 
at the risk of life/^— 1, Cox^s Greece, p. 13. The same spirit can bo per- 
ceived animating the Hindu family throughout all its stages, even down 
to the present time ; and so it was necessarily tlio governing piiuciple 
of the group of families which constituted the village, in its relation ^ 
its neighbours as soon as it had any. 
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Each little colony or abaci held itselt' iilool from and independent of 
all others ; jealous of its rights, and quick to resent, as well as to defend 
itself from encroachment. And as villages thickened causes of quarrel 
increased — pasturage grounds — reclamations — profitable jungle tracts— r 
fuel — thatching grass — bamboo clumps, &c., &c. — until at last, it may 
be said, the normal relation between the abads was onexjf chronic hosti- 
lity. 

Collision on these points led to fights in which, no doubt, the head 
of the leading family in the village was the director, and the diflerent 
members of that family, both from their position and from their com- 
parative independence of manual occupation, were the principal actors. 

The common consequence of these fights was that the successful 
party not merely vindicated its own rights, but seized and oeciqjied some 
of the best lands of its antagonist, and carried off his herds, and so on. 
And as in those early days fighting was mainly an afiair of personal 
prowess, these acquisitions were appropriated by those whose strong 
arms bad won them. The conquered Jeheii; came to belong, in a new 
sense, to the leader of the expedition, and those to whom he awarded 
them. And we may safely assume that he appio})riated to himself the 
lioifs share of the captured cattle. Thus was iiitrodneed a peculiar 
cause of aggrandisement of the leading family and it.^ adlieients. Al- 
ready distinguished by family blood, by wealth, and by herediraiy j)osi- 
tion and partial immunity from band labour, they now acquired gical ad- 
ditional wealth from the outside, became pos.-essors ol nij lands in I'o- 
reign villages , and above all became invested with that personal influence 
and authority which attaches to successful lighters. The beaten villages, 
at first probably, only suffered the lo.>)S of the appropriated k/teL and of 
the stolen herds. Hut this must have had the effect of impoverishing 
some of its inhabitants, and of increasing the numbers of the de])endent 
population. So that the invaders would at once find it easy to enforce 
or proc4]ro the cultivation of their newly-acquired lauds upon balai 
terms. But cultivation by servants, or on hatai conditions was not in 
itself novel; it was only extended as the result of these proceedings. 
The really new ingredient of tenure which came in through them was 
the complete independence of the village community even in theory 
which characterised the victor's retention of these lands. 

Results such as these, of course, tended very soon to give rise to 
fighting expeditions, for their own sake, and upon an enlarged scale. 
Time and distance were involved in them; and the fightei*s had then to 
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be niaiutiiined while away from home. At first this would he iiiana*|ed 
out of the principal man’s wealth : he assij^ned portions of his land to 
the more prominent among’ them, generallj'' on conditions of service, and 
supported others out of his own stores, fhjcUs, and herds. Then the non- 
fighters of the primary village would contribute rations in kind. And 
next, perhaps, even before this step, each subdued village would be made 
to pay a permanent tribute of produce in kind. 

Here we have before us the growth of a chieftainship and a fight- 
ing class, mostly sprung in the first instance from the village founder’s 
family, but also including others who had won their place by the side of 
these through strength of arm. And when in this way an energetic and 
relatively powerful family had won supremacy over many villages, its 
head became a hereditary local Chief, and the fighting men constituted 
a diminutive aristocracy, most of them actually and all reputedly of the 
same blood as the Chief. The causes wliieh led to this development 
Avere of universal operation; and so sooner or later, all villages fell under 
this kind of dominion, and the originally free abads became subordinat- 
ed in groups to Chiefs and llajahs. Also the Chiefs and Rajahs with 
their several little attached aristocracies, each hereditarily separate from 
their people, came to bo collectively regarded as a noble military govern- 
ing race, such as the Rajpoot of hi>torical times. If the celebrated 
Ka/iah'i^a caste over had more reality than belongs to mere mention in 
Jlralimanical pages, it (and it certainly has no reality now) doubtless 
arose in this fashion. (See Grenvse’s JNIathura, Appendix A.) 

Similarly, fiom those of the original settlers, who discharged iu 
each abad the functions of priest and moral teacher, came the great clerk- 
ly race-caste of Ijrahinan. They were in the^first instance generally, 
no doubt, closely connected wdtli the head of the colony himself, and 
like him obtained advantages in the allotment of land, and in getting* it 
tilled for them. Thus freed from the necessity of manual toil, and de- 
voted to the humanizing pursuit of religion and advancement of know- 
ledge, they ultimately came to constitute, by hereditary separation, a 
singular cla'^s of aristocrac}', —seldom Avealthy, hut alw’ays of vast iu. 
lluencG in their several communities. 

As tlieir generations widened, their increasing wants were met by- 
assignments of land made by the Chiefs and others. 

And being the repositories of all learning, and in possession of 
priestly powers, as society progressed, they gradually monopolized all 
that existed iu the way of public ofixees, and attained an importance^ 
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which as a rule much exceeded that of an ordinary member of the fiijht- 
iiig or warrior class, and closely approached that of the Chief himself. 
The aggregate of these everywhere were Brahmans. It is possible that 
out of the same materials a third hereditary class, also reputed to be of 
pure and un mixed descent from the founders of the settlement, may have 
developed itself and acquired a social status of privilege. For it is cou- 
ceivable that besides the fighting men and the teachers, some few others 
of the original settlers or their deccudants may by good fortune in hus- 
bandry or likely enough by joining trade therewith have contrived to 
distinguish themselves in wealth above their fellows, and to free them- 
selves from the toil of agricultural labour ; and may at the same time have 
avoided the ranks of the Chiefs adherents. I confess I tliink this last 
supposition extremely iraprohable, for in the stage of civilization wljicli 
is here being considered, an unlettered man of leisure and wealth could 
scarcely have found a respectable alternative to that which for want of 
a better term we may call the profession of arms, and which must have 
been looked upon as the geutlemaifs occupation. If, liowcver, such a 
segregation could have originally taken ])lace, and if notwithstanding 
the want of the discriminating force which is incident to a community 
of employment, puiity of family blood could be maintained in tliis body, 
then like the fighting and the clerkly classes it would enjoy an aristo- 
cratic pre-eminence, and would answer to the caste which has been des- 
cribed by Brahmanical writers under the designation Vaisya, but whose 
existence, so fur as 1 know, has never been otherwise evidenced. 

The great bulk, however, of the descendants of the original settlers 
(speaking of villages in the mass) were unable to rise above the common 
level, were less careful of purity of blood, or of preserving any mark of 
descent from the immigrant race. With them gradually came to be 
intermixed people of all kinds, aborigines, ruu-aways from other abads 
from cause of pauperism, feud or otherwise, some of whom came to be 
even allowed a portion of the village lands. 

The social development which I suppose to have been thus effected 
may be concisely and roughly described as follows 

(1.) The immigrant and growing population in each different 
tract or district of country, although made up of village units, in course 
of time acquired as a whole a certain homogeneity of physical ai)pear. 
ance and of character, peculiar to itself, being the product of various in- 
fluences, such as circumstances of the district, general habits of life of 
the people, infiltration of foreign ingredients, and so on. 
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(•2.) A hereditary aristocratic class rose to the top of each com- 
munity or people (so distinguished), and established over it a domina- 
tion which bore characteristics resembling those of feudalism in Eu- 
rope. 

(d ) And a clerkly class in substance, hereditary known every- 
where as the Brahmans, in like manner came into social pre-ernineuce, 
and managed to appropriate to itself the influence and authority of the 
priest and the teacher. 

I may venture here to say (though my opinion in itself is worth 
very little) that 1 quite agree with Mr. Growse in thinking that there 
never was at any lime in Indian Aryan society a hereditary Vaisya 
and as I have already mentioned, I cannot pereieve in the condi- 
tions under whicii I imagine that society to have been developed any 
causo adequate to its production. Trobahly the Brahman, Kahatriya^ 
Vaisya, and Sitdra of the Brahminical codes were only the Utopian class 
distinction of a ])rehistoric More. 

Although there may be some diflieulty in conceiving the exact na- 
ture of the process by which the result number (1) is produced, there can 
be no doubt, I apprehend, that in some stages of society, at any rate, 
it is a reality of very active operation. In quite recent times, we have 
under the dosiguutiou of Yankee an instance of the origination by im- 
migration into a new country of a novel and very]distinct type of people, 
marked by physical and intellectual characteristics of the highest 
order. 

And a glance over the ground which is covered by the Aryan race 
in India will show that while there can he no question as the commu- 
nity of race character possessed by the different populations, there has 
also been at work upon them respectively .strong local influences and 
special modifying causes. To take large divisions, it is impossible not 
to see that the population of the Punjab differs uniformly and materi- 
ally from that of the Kumaon, and similarly the latter again from the 
populations of Bengal and Orissa. I will make no endeavour now to 
seek out these influences and causes for eacli case, because to do so 
would carry me somewhat wide of my present purpose. 

On the theory put forward the two privileged classes (2) and (S) 
ought to be distinguished from the commoner local population by such 
marks as purity of descent {i. <?., descent preserved from the freer inter- 
mixture prevailing around), together with the relative elevating habits 
of a leisured life can confer; and yet should participate with that popti- 
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latiou ill the genoriil charaei eristics which serve to scparale tliem from 
the populations of other localities. And that tliis is so in India is, I 
think, as a rule, abundantly apparent. In the Chapter of the Star of 
India lately held in Calcutta, the small groups of noblemen who stood 
around, say for example, the Maharaja of Pattiala, the Jlaharaja of Gwa- 
lior, and the Maharaja of llcwah, respectively, were as markedly differ- 
ent from each other in feature of countenance and bodily proportions, 
and could be as readily recognized separately, ns if the comparison were 
made between them and the like number of Jilnglisbmen. And the same 
assertion may be made relative to llio Brahman. 'I’bo general results in 
regard to lights of j)ropeity in land, of the social progress, and eoiii se 
of change which I have endeavoured to leprescnt, were very simple. 

The village community stood out with great distinctness a.s a self- 
governing agricultural corporation. Every family iu it, except those 
which were purely servile or which had never heconn? lecognized as 
sharers iu the customary riglits, bad it'^ allotment of villaiic land for cul- 
tivation ; it had also the rii^ht tr> pasture its cattle ovc'r the iadt sur- 
rt'iinding the village, and on other pasture grounds of the village if any ; 
and a right to take what it wanted of the jungle products within the 
village limits. 

The local Chieftain had a portion of lands in all the villages subor- 
dinate to him which was in a special manner his own, and was addition- 
al to the substantial share which he had of the communal rights. The 
other members of the warrior class often had, hcside.s tlieir own village 
lands, an assignment of land from the Chief in some village, not necessa- 
rily their own, which they held in more or less dependence upon him. And 
the Chief, further, had a tribute of a certain portion of the produce of 
every village allotment (exclusive of those of the Brahman and the war- 
rior) which he could use as be pleased for the support of himself or his 
followers, and which he often no doubt assigned pretty freely to favor- 
ites and others on conditions of service and otherwise. 

The Chief and the other members of the warrior class (or feudal 
aristocracy) and the Brahman seldom or perhaps never took any person* 
al part in cultivation. They either tilled their lands through servants, 
or oftener allowed other persons to occupy and till them upon condition 
of yielding up a portion of the produce, they themselves probably (at 
least in the earlier days of the practice) furnishing cattle, seed and other 
agricultural capital. And arrangements of this kind could be altered by 
the persons concerned at their convenience. But the land allotment 
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generally was an affair of the village, and although the ordinary village 
cultivator was obliged to pay tribute in kind in respect of his share to 
the Chief, he could not be disturbed in the possession thereof by him. 
There never was, so far as I can discover, any assumption on the part 
of the Chief of a right of possession in respect of the cultivators^ share 
of the village land or of a right to disturb that possession. And all 
question of right and all disputes within the village were settled on a 
basis of cu'-toin and equity by the village pancbayet, wherein the Chief 
either in person, or represented by a superior servant, had a voice. la 
all ll)is there is at most conceived only the right to cultivate land, and 
a depiiting- of that right to another in consideration of a share in the 
produce. And little or no approach had np to this stage been naade to 
the idea of property in land as a commodity, and of power to alienate 
it, or even to hire out the use of it for a money payment. The Chief 
was in a sense lord of the villages which were subordinate to him, and 
entitled to a share of the produce from every cultivator therein; but he 
was not owner in the modern Engli&h sense, and had no power to dis- 
pose of the possession of any l.nid except his nij land, and with regard 
to this lie only had tlie right to cultivate hy himself or by liis servants, 
or to get somebody else to do it on condition of dividing the produce. 
No other practice was known or thought of, and in early stages of so- 
ciety, practice, or custom ))recedcs and is tho measure of right. ^ 

At first siglit the distinction which I aril endeavoiirinj: 
may appear to be without a difference ; the produce of the landTIBfet 
have been in effect divided much in the same way between the cultiva- 
tors and the Chief who took tribute in kind as if the parties were truo 
landlord and tenant. Ilut on looking closer it will be found that tho 
two redations differ very materially, and that the on.e I am dwelling 
upon is anterior lo the latter as a matter of progress. It is especially 
important to remember that the share of produce, wliich the Chief could 
take was not regarded by bis own pleasure, or by tlie making a bargain, 
but by custom, or practice in regard to which the village pancbayet was 
the supreme authority. And that the Chief bad no power to turn tho 
cultivator out of possession. 

When these quotas of produce were in the course of progress turned 
into money payments, or their equivalent, they still did not become rent 
paid for occupation and use of land as an article belonging, to and at 
the disposal of the person paid, but were dues payable to a superior rul- 
ing authority by the mbjects of that authority. The Cbiefj though zo« 
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niindar of all the laud witldri the zeraiiidary, was at most landlord (and 
that in the very qualified sensti of one merely having the right to dis- 
pose of the occupation and tilling of the soil) of so much of it as was his 
Tiij land, and in some instances probably of the wastes. The machinery 
of this system was the zemindar’s kachahri, the centre <>f 'local authoii- 
ty, side by side with which was the pauehayet, e., the old ubad self- 
government. 

I am unable to adduce the direct evidence of any historical writer 
in favour of this view, but there is a good deal iu the old codes which 
tends to support it indirectly. 

In Manu, not a very ancient writer, though probably as old and 
respectable an authority as we can go to, there is nowhere any mention 
of land as a subject of property in the modern English sense. Private 
ownership of cultivated plots is recognizjd, but it is simply the owner- 
ship of the cultivator. The land itself belongs to the village. There is 
no trace of rent. The owner is only another name for cultivator. Ho 
is indeed under obligation to cultivate lest the Kajah’s or lord’s dues in 
kiud be shortcoming. But he might cultivate by servant?, of whose 
doings he knew little or nothing, or arrange with some one else to cul- 
tivate on a division of crops (i. e. the batai system, a form of metayer.) 

Iq another place of Manu we find every one enjoined to keep a 
supply of grain sufficient for his household for three years. And it is 
evident that almost everybody is supposed to be an actual cultivator. 

Although the practice of batai is very like the small end of a wedge, 
which might have disrupted the primitive system, yet it did not in I'act 
lead to the letting of land ; and rent in any form seems to be altogether 
unknown to Manu. 

Selling of land, or even of the use of land, does not seem to be 
anywhere directly alluded to. Contract of sale in ?oine vaiic^ty is 
spoken of, but nowhere, so far as I remember, in immediate refeicjieo 
to land. Appropriating a field, giving a field, and seizing a I'n Id, have 
all a place in Maiiu’s pages, but not buying or selling a field. '1 be 
passage iu p. 30^5 s. 114 of Sir W. Jones’ translation (quart, cd.) when 
rightly rendered, does not give rise to the inference that land was there 
contemplated as a subject of purchase. 

Somewhat later in time, no doubt, according to the MitahAara^ 
separated kinsmen had acquired uncontrolled power of disposing of their 
respective shares of the family allotment. This, however, did not amount 
to a dealing with a specific portion of land as a thing of property, but 
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status in the village community, and subject to an obligation to rentier 
to the lord his share of the produce. And for this cause it was necessary 
that the Irausaction should he accompanied by speeidtd public formali- 
ties : and an out nrid-oiit, sale was diftcounlenanced except for necessity. 

•reover, when the transfer was not absolute, but conditional by way 
ol security for repayment of a debt^ it always took the form of what is 
now called a usufructuary mortgage. 

It seems to me prett}^ clear that the usufruct of land by actual tillage 
oil the footing of a right of pai tnershij) in the village cultivating com- 
munity, and not the land itself, constituted the ohjeet to which the 
words of ownership occurring in the Hindu law wiiters relate. 

The same story is brought down to modem times by copper plates 
of title, old sanads, and other evidence of the like kind. These disclose 
the pretty frequent grant or assignment of the right to make collections 
and (jther zemindari riglits made by a superior lord, or the gift of a plot 
from the waste, or out of the zemindar^s zeraiatj to a Brahman or other 
deserving person. But I know of no instance of private transfer by pur- 
chase and sale of actual land, or of the lease of laud in consideration of 
a rent. 

The land system at which wo have thus arrived is one of power or 
authority and bubjeclion, rather than of property ; and I may venture 
to say generally that it is the zemindar and raiyat system of Aryan In- 
dia at the present day. 

I have not now the time to illustrate this proposition adequately 
by examples. The state of things in Bengal has been so affected by di- 
rect legislation, and the spread of English real property notions, that I 
cannot appeal to it for this purpose without more explanation than I 
have liere space for. But I will venture to say that Mr. La Touche's 
very interesting Settlement Report of Ajinere and Mhairwarra, recently 
published, supplies facts which serve to establish it for that district, 
notwithstanding that Mr. La Touche very often uses language which 
broadly declares the State's of ownership in all tbe lauds constitut- 
ing the territory of the State. Mr. La Touche, I admit, appears to em- 
ploy these words “ right of ownership" in their widest English meaning ; 
but I do not think that his facts require anything nearly so large. la 
his first passage on the “ Tenures" of Ajmere, he says : ** The soil is 

broadly divided into two classes khalsa or tbe private domain of the 
Crowa^ and land held in estates, or baronies by feudal Chiefs originally 

F 2 
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under an obligation of militaiy service," and I cannot help tbinkini;’ that 
he has been misled by an analogy whicli his phraseology borrowed from 
feudal Europe sui»-i»esfcs, and which, to say the best ofit, is only imjieiTect. 

As 1 understand the report, the j^cncral result may be stated thus : 
certain members of the villaj^e community enjoy the peiynanently culti- 
vated or improved lands of the villai^e hy some recognized hereditary or 
customary ri^-ht of cultivation, whitdi is sometimes termed ownership 
and sometimes proprietoi^hip. That if they pay the customaiw share of 
the produce to the person entitled to receive it, they consider thomselvis 
entitled to continue undisturbed in the occnpalion and cultiviition of their 
laud, or even to transfer it to another. That tluMc is no sueli as 

tlie letting; of land on terms of profit. That piivate sales of land are 
practically nnknown, and tliat the sale of land hy the Civil ('ourt (aii 
English innovation) has hecii prohibited heciuise it is so opposed to an- 
cient custom as to be incapable (»f beiniL,'’ carried into eflect. That mort- 
gages are almost all of an usurriictnaiy kind, and in Mhairwarra there 
is a kind of metayer system cstahlibhed between the moit;^ngor and 
mortgagee. That the State, as representative of tlie former supei ior 
Chief, collects the revenue (which is the modern equivalent to the old 
customary share of the produce) from the cultivators hy certain agency 
machinery, and exercises other recognized chiefs* rights, except over 
lands in respect to which tlie Chief’s rights to collect dues and otherwise 
were assigned by him to minor Chiefs, designated as istamrardais or ja- 
ghirdars, on conditions of military service, or for other consideration. 
That amongst the rights so exercised by the State and its assignees, was 
the right to dispose of waste land. And, finally, that although witliin 
the State area of collection the revenue is settled in the form of a money 
payment, in all jaghir estates the revenue is collected by an estimate of 
produce and money assessments are unknown. 

If this concise statement of facts, drawn from Mr. La Touche’s re- 
port, be approximately correct, as I think it is, provided the report be 
read cleared of expressions, which seem due merely to Mr. La Touche’s 
implied theory of original State ownership, it accords singularly well 
with and justifies almost to the word the proposition which I have just 
ventured to make. 

And this example is the more forcible, because Mr. La Touche says 
that ^'the land tenures are as might be expected entirely analogous to 
those prevailing in the adjacent Native States," an assertion which the 
XGSult of my own personal inquiries enables me to confirm. 
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But. tlie relation between tbe Indo- Aiwan land id the 

modern form of absolute right of ownership of lainl which obtains iu 
England will be best explained by drawing attention to the ])oint at 
win’eli the latter proeeedeil, or diverg(‘d from the former. 

In Europe the course of change from the initial j(»int family village 
onwaids was at first much the same in character as that which occuired 
here, but it early exhibited a very remarkable dilfcrence In the con- 
flict of villages the strongest party did not limit itself, I imagine, as appears 
to have b(?cn the case in the to making appropriations from the 

Avastc, and to imposing a produce tribute on the culiivators of the defeat- 
ed village, leaving them otherwise undisturbed in their possessions, and 
the management of their village aff.iirs, but it turned tbe cultivators out 
of tlicir land, taking the cultivation into its own hands a?id reducing 
the former cultivators to the condit ion of labourers or serfs Tl)e root 
of the village government and administration was thus destroyed ; and 
in the place of the produce tribute was sulx'-titnted a dominion over the 
Foil — a difference which was all important and pregnant with the most 
weiglity jajlitical consequences. 

'J'hore was still, I conceive, at this stage no idea of ownership of pro- 
perly in land otlR*r than the idt^a of rigiit to cultivate, no idea of rijht 
to land independent of the purposes of euilivatiou or other use of it. 
TIius the dominant party, by its leader and chief, tonk over the culti- 
vation, distributing it [)robabIy in parcels arncu^gst tbemsolvcs, iho 
(^hief no doubt ultimately getting by fur ibe largest sliare, and being 
especially tbe authority to distribute, wdiile the subjected people became 
bound !o labour for their masters, and on this coiuhtiou were allowed to 
retain or occupy a homestead — and so to speak subsistence - plot of land. 
From this beginning grew up the manor corresponding in some degree 
though remotely to the oriental mouzah. The lord's demesne or culti- 
vation comprised the bulk of the laud, or at any rate the best of it ; some 
portions of land became the cultivation of free men of the lord's race or 
belongings allied to him by military ties and by blood, and the rest was 
the subsistence land of the serfs, bound to labour on the lord's land. 
From this again at a later period the copyhold tenures developed. 

But meanwhile and for a long time the lord was only owner of his 
land in the sense of cultiv.ator and us or of it. He cultivated bis land 
in bis various manors through the intervention of a bailiff in each ma- 
nor. In the course of social and econonaic change, the expense of this 
vicarious management became so great as to leave little or no profit for 
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the lord, and a new expedient siii,»'jrt^sted itself. The bailiff was dispens- 
ed with and the eultiviition of the land was ^iven out in portions to tl.e 
more enl>stantial serfs and others, on the terms of the lord providini^ the 
cattle, implements, and other cultivating capital (ineludyiir seed irrain), 
iind the cultivator (now become farmer' lemnnc'rating th^ lord partly by 
money payments and partly by a share of the produce. 

In some ]inrts of Euroj)e this led to a permanent metayer system, 
but in llln^liind it did not last lon«^. Tlie farminur class sp(*c<lily ac- 
quired capital enonL;b to find themselves in cattle, &e , and to take in 
hire the cultivation or use of the land for a simple annual |>aymc*nt of 
mone}’, i, e.^ lent. And ihns the ownerslnp of land became permanent- 
ly distini;inished from the use and cultivation of it under contract with 
the owner; and the landlord and farmer became two grades of persons 
dealing with the same commodity, namely, the owner of it unskilled in 
u?iiiir it, and the hirer of it for use. 

On the other hand, those serfs who did not succeed in rising to the 
po-ition of the farmer in the end sunk to be mere lal>oiirers, subsisting 
solely on wages earned by doing for the farmer and under bis directions 
.and control, the manual work of tilling the soil. 

As long as rii:bt to land was inseparably associated with personal 
.use of it, there was no tbouglit of alienating it at the will of the poi.eon 
to wliom the use belonged, but when it became a meie commodity, 
which was only valuable for as much as it would bring on being let out, 
then of course it also became freely alienable like any other commodity. 

This stage has never been reached in the course of the purely 
oriental development. It is, however, hardly too iniicb to say that the 
tendency of the natural economic and social forces of the country if al- 
lowed free play and given time would have been to make the land a 
commodity in the hands of the village cultivator or perhaps even of the 
mahajan rather than in those of the zemindar. But in Bengal the per- 
manent settlement which gave an artificial right to the zemindars and 
the English civil courts which recognize the power of alienating every 
personal right capable of definition, have introduced disturbing forces 
of immense effect ; and it would be rash indeed to attempt to foretell 
the ultimate result which may be expected in the course of progress if 
the Legislature should not again interfere. All that can be safely said 
is that the present is eminently a period of transition. The political 
consequences to which I just now referred would alone afford a very 
lavge fiubject for dUcttsiioii. la the Easifr; under the village Bystem, the 
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people practically governed themselves, and the contest foV power 
among the Chiels of the coble class was mainly a struggle for command 
of the Kachahri tabils, the contents of which were spent in personal in- 
dulgence, royal magnificence, and splendid monuments to the glory of 
the successful competitor. In the West, such government of the people 
and administration of public affairs as there was fell to the lord and his 
courts. There were no collections, and a great portion of the means of 
maintaining and working the machinery of authority had to he obtain- 
ed hy some system of levy and taxation. These two differing sets of 
conditions led necessarily to intrinsically different political develop- 
ments. 


CALCUTTA HIGH COURT. 

The Srd June, 1875. 

Present : 

Tlie Hon'ble W, MarUby and the Hon’ble H. B. Lawford, Judgts. 

IsiHJii Kuant UiiADOoiiEK AND OTHERS, PeCUtoners. 

Act XX, of 1S,G5, 5. 11. — Moohhtears—Cuil ConrU, 

Sec 11 of Act XX. of 1865 does not empower A/ool'/i/ear^ to make applications in^ 
Civil Courts. 

jMarkby, J — Tlie petitioners, in this case, who are mookhfears, state 
that one among their number jiresented an application for execnliou 
under iSeciion 207, Act V lII. of on Inhalf of liis client decree- 

holder in the Sloomsiirs Court at Boaiia, but that the Moonsiff returned 
the application upon the ground that it ought to have been jiresented 
throng li a pleader, and not ihroiigli a mookhtear. The pelilioner then 
applied to the Judge, hut the Judge refused to interfere. And tho 
present application is made to this court substantially asking us to issue 
an order upon the Moonsiff to receive the petition. 

Now, the application which it was desired to make is one which, 
under Section 20/, must he made to the court. Section 207 says : 
“ When any party, in whose favour a decree has been made, is desirous 
of enforcing the same, he shall apply to the court * * * Iq 

substance, therefore, the present petition is that we should issue a direc- 
tiou which would have the effect of enabling mookhtears to make appU. 
cations to the courts in the mofussil. Section 16 of tho Civil Procedure 
Code provides that All applications to any Civil: Court, and all 
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pearaiices of parties in any Civil Court, except when otherwise s|)ecially 
provided by tliis Act, shall be made by the party in person, or by his 
recognised agent, or by pleader duly appointed to act on his behall.^^ 
The mookhtear in this case does not claim to be a recognized agent; he 
does not base his right to make this application on thi ground that he 
is a recognized agent, but on the ground that, as a mookhlear, he has a 
right to do so. It is quite clear that no such right is given to a viookh-- 
tear qua wookhtear by Section 16. The applicants, however, contend 
that the right is conferred by Section 11, Act XX. of 1865, which pro- 
vides that pleaders may appear, and plead, and act in the courts therein* 
named ; and that mookfi tears may appear and act in any Civil Conrt^ 
whereas they may appear, plead, and act in any Criminal Court. And 
it is argued tlint the making of an apjdication under Section 207 comes 
within the words appear and act.*’ 

Now, in determining what part of the proceedings come within the 
words '‘appear and act,” and what part of them come witliiii the words 
"appear and plead,” — in otlier W(rrds, iir consideriirg what di>tinctioii 
the Legi-latme intended to draw between acting and pleading, we must 
look to what Iras l)itla*rto been the practice of tlic courts in this countiy.. 
The parties who make this application do not state in their ])etition that 
ibe c<)nstructioa which the MoonsilF has put upon this provision, diflPers 
in any way from the const ruction which has been hitherto put upon it 
since the Act came into operation. And as far as we are aware, the 
practice Iiithcrto has been for applications of this kind to be made not 
by moolhfears but by pleaders. That alone would make us hesitate a 
good deal before we interfered with the order of the Moon.^ilF. Hut it 
also appears to ns that the construction whicli the MoonsilF has put 
upon these words by his order, is the same which has been put upon the 
same words for many years on the original side of this court. There 
the advocates are by an express rule restricted to pleading (rule 12, at 
page 26 of Mr. Belcbamber’s collection of rules). And the attornies of 
the court are allowed, except in special and exceptional cases, to appear 
and act. And yet it has always been the practice on the original side 
to exclude attornies from making any .applications in court, and to al- 
low the Advocates, who have only the right to plead, to make such appli- 
cations. Whether it is strictly correct to call the making of an applica- 
tion to the court on behalf of a suitor, pleading or not, may possibly 
be open to question. But when both the courts in the mofussil and this 
coigrtia its original jarisdiotion have for a long series of yearsi attached 
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a particular meaning to that expression, a division bench of this court 
would not be justified in setting that construction aside. 

It has been argued that a distinction may be drawn between ap* 
plications which are generally merely of a formal character and applica- 
tions which required an argument to support them. But no authority 
or precedent for making any such distinction has been adduced, and it 
seems to be pretty manifest that it never can be certain until an appli- 
cation is made and granted whether or no any argument will be requir- 
ed in support of it, and we may, we think, say that, as a general princi- 
ple, a party who makes an application must be ready and qualified to 
support it if the court calls upon him to do so. 

It appears to ns, therefore, that upon the proper construction of 
Section 11, Act XX. of 1865, upon which and not upon the Procedure 
Code this queslion turns, the decision of the Moonsifi* was right, and 
that the District Judge was also right in refusing to interfere with that 
order, though at tlie same time we must say that we do not rely on the 
argument which he used, in refusing the application. It is not because 
the moohlitear is only to act as a mookhtear that we refuse to interfere, 
but because we consider that upon the construction which has been 
given to the word plead,” what the mookhtear was desirous of doing 
in this case does come under that term. The application will therefore 
be refused. 


CALCUTTA HIGH COURT. 

The \m May, 1875. 

PttBSENT : 

Mr. Justice L. S. Jackson and Mr. Justice McDonell. 

Dken Uoyal Por.'VMAnick* (Defendant) Appellant, 
rereus 

Kylas Chundeh Pal Chowduy and others (Plaintiffs) RespondenU. 

Contract — Hindu Law — Interest, 

The rnle of Hindu lav^, prohibiting the recovery of interest exceeding in amount the 
principal sum lent, is not applicable to suits brought in Mofussil Courts in Bengal. 

Jackson, J. — The two questions raised in this appeal, which are of 
most importance, are, first, whether compound interest stipulated by 
the instrument on which the plaintiffs sue will run beyijnd the due date, 

• Vide 1, Indian Law Reports, Calcutta Series, p. 92. 

a 
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which is the end of Choitio 1275; and secondly, whether, with refer- 
ence to the Hindu law, the plaintiffs and the defendant bein,^ both 
Hindus, a larger amount of interest than the principal can be recovered. 
As to the first question, we can have no doubt, I thinly that the terms 
of the bond appear clearly to import^that there was be payment of 
interest in two instalments, — air., a half-yearly and yearly payment, the 
word including not only the particular year wbicli wa.s to elapse 

before the amount was due, but each }ear until the whole sum was 
recovered. As to the second point, no authority has been laid 
before us to justify our adoption, for Courts in the mofnssil, of the 
rule of Hindu law that more interest than the principal could not 
be recovered. We are referred to a ^decision of the Bombay High 
Court in Khus/ialchand Lalchand r. Ibrahim Fakir , but the decision 
of the ^Bombay Court appears to Ijave been based upon a legislative 
enactment in force in Bombay, to the effect that the Courts in 
that Presidency were, in the absence of any specific Act of Piiiliament 
or legislation, to apply the usage of the country, and in the absence of 
such usage the law of the defendant. In the Presidency town here, no 
doubt, it has been held that the rule of Hindu law in question has not 
been abrogated by Act XXVIll. of 1855, and tliat the Supreme Court 
was, and the High Court is, bound in its original jurisdiction to admi- 
nister the Hindu law in matters of such contract ; but in the case before 
us the provisions of Act VI. of 1871, contained in s. 21, are applicable. 
According to that section, the rules of Mahomcdaii and Hindu law are 
to be administered to parties Mahomedans and Hindus respectively, 
only in matters of succession, inheritance, marriage, or caste, or any re- 
ligious usage or institution. We think, therefore, that there was 
nothing to prevent the Court, below from awarding the amount of in- 
terest which is in conformity with the contract between the parties, nor 
that there is anything to show that the defendant had not entered into 
this contract with his eyes open, or that there is any equitable ground 
on which this Court should interfere. The appeal is dismissed with 
costs. 


* 3, Bona. H. C. Rep., A. C., 23. 
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HIGH COURT— N. W. R 
20a July, 1875 ,. 

Present : 

Mr, Justice Spankie and Mr. Justice OldSeld. 

Fatima Begam"*^ (PlaintifF; Appellant, 
versus 

Sakina Begam and another (Defendants) Respondents, 

Dwelling-place-^ Act VIIL of 1859, s, 6—ActlXIILof\^^\ySA.-- 

Jurisdiction, 

The fixed and permanent home of a man’s wife and family, and to which he has always 
the intention of returning, will constitute his dwelllug-plaoa within the meaning of s. H of 
Act VJII. of 1859, and s. 4 of Act XXIII. of 1861. 

The Court iu del iveiiiig judgment said : — 

The words dwelling or residence are synonymous with domicile or 
home, and mean that place where a person has his fixed permanent 
home, to which, whenever he is absent, he has the intention of return- 
ing. In Lord v. Colvinf it was held that place is properly the domicile 
of the person in which he has voluntarily fixed the habitation of himself 
and family, not for a mere special and temporary purpose, but with a 
present intention of making it his permanent home unless and until 
something (which is unexpected or uncertain) shall occur to induce him 
to adopt some other permanent liome/^ And in a case cited in Brough- 
ton^s Civil Procedure Code, K v. Murray, \ it was held that a man may 
have two dwelling-places, living sometimes at one and sometimes at 
another, and during bis temporary absence each house though empty, 
if there he an animus reoertendi, will still he his dwelling-house. 

In the present case, Azim Khan, being a eawar in the Scinde 
Horse, his duties no doubt oblige his presence with his regiment for the 
greater part of his service, but the quarters of a regiment, always liable 
to be changed, are the temporary and not the permanent residence of 
the soldier; Azim Khan's family residence, admittedly within the juris- 
diction of the Court, and the fixed and permanent home of his wife and 
family, and to which he has always the intention of returning, will con- 
stitute his dwelling-place within the meaning of the law. 

* Fide 1, Indiaa Law Reports, Allahabad Series, p. 51. 

1 4, Drew, 866 ; 28, L. J., Chaoc., 361. 
t 2, East, P. C., 496. 

G 2 
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PRIVY COUNCIL. 

The November^ im. 

Present : 

Sir James W. Col vile, Sir Barses Peacock, Sir Montague £ Sm^b, and Sir Robert P. 

Collier. Assessor : Sir Lawrence Peel. 

Appeal from the Calcutta High Court, 

IIuRSUHAi Singh* and others (Plaintiffs) Appellants,, 

I j. 

Syud Lootf Ali Khan (Defendant) Respondent, 

Reformation of Submerged Land, 

Where land which has been submerged reforms and is identified as having formed pact 
(even by accretion) of a particular estate, tke owner of that estate is entitled to it. 

The judgment of their Lordships was delivered by 
Sir Montague E. Smith. — Their Lordships, considering the turn 
that the argument Las taken, do not think it necessary to go at any 
length in this case. The suit was brought by the Appellants, the pro- 
prietors of mouzah Muteor, in Tirhoot^ against the Respondents, the 
proprietors of mouzah Ramnuggur, to recover the possession of a large 
quantity of land which had been submerged by the River Ganges, It 
appears tljat the river flowed between the estates of the Plaintiffs and 
the Defendants, and in its course between the two estates there were 
from time to time various changes. There were two or three defined 
channels, which at times the river overflowed, and formed a pool or lake. 
The land which is the subject of the present suit was submerged, and 
when it first became free from water and re-appeared, it adhered to and 
adjoined the estate of Ramnuggur, and primA facie the accretion was to 
that estate; but upon an inquiry made by the Judge of who 

went to the spot, heard evidence, and took great pains to survey the 
district, he came to the conclusion that the submerged laiul, although 
it had ^•eformed close to mouzah Ramnuggur, was, in point of fact, land 
which belonged to mouzah Muteor, and that there were means by which 
he could identify, and did identify,, the land as having been, before its 
diluviation, part of that mouzah. He found those fact.s, and applying 
the law as be understood it to the facts, namely, that when siibmcrged 
land can be identified upon its re-appearance as belonging to a particular 
estate, the proprietor of that estate is entitled to it because in truth he 
had never lost tl)e land, the land was always his, and the difficulty of 

* Vide 2, Law Reporta, Indian Appeals, p. 28.* 
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identification being removed by evidence— the land being in fact iden- 
tified— there was no reason why the property should not be regained by 
him. He acted upon this principle of law, which had been at that time 
affirmed by the High Court of Calcutta in a case in which Sir Barnes 
Peacock y with two other Judges, had given the judgment. That, how- 
ever, was the judgment of a Division Bench ; and the High Court, upon 
appeal in the present suit, decided that they were bound by a subsequent 
decision of a full bench of the High Court, which had come to a con- 
trary conclusion, and had held that land which re-appeared under cir- 
cumstances like the present must be held to belong to the proprietor of 
the estate to wliich it had apparently accreted ; and they remanded the 
cause to the Judge of Patna, who, without altering his finding on the 
facts, decided according to this view of the law, and his judgment was, 
as might be expected, upheld by the High Court, in the judgment now 
under appeal, on the case again coming before it upon the appeal of the 
present Appellants. 

The question of law involved in these decisions, which is a very im- 
portant one, was brought before this Committee, in a case of Lopez v- 
Mudduii Mohin Thacoor^ in which the principles which should go- 
vern cases of this description were very fully discussed and elucidated, 
with the result that it was laid down by the authority of this Com- 
mittee that where land which has been submerged reforms, and can be 
identified as having formed part of a particular estate, the owner of 
that estate is entitled to it. Tt is admitted by Mr. Leith, the Counsel 
for the Hespondents that the authority of this case and others which 
have followed it before this Committee, cannot be disputed. Their Lord- 
ships think the principles laid down in those cases are perfectly correct, 
and are distinctly applicable to the present; and that if the facts are to 
be taken as they were found by Mr. Justice Ainslie, the judgment be- 
low must be reversed. Their Lordships, for the reasons they gave dur- 
ing the argument, think it is impossible those facts could be disputed 
with any effect at their bar, and therefore both law aud fact are in fa- 
vour of the Appellants. 

Mr. Leith endeavoured to distinguish between the lauds which 
were the permanently settled lands of MiUeor and some lands which 
had been in themselves an accretion, and which were temporarily set- 
tled only with the Proprietors of Mnteor, Their Lordships think, 


• 13, Moore, Indian Appeal Ca., 407. 
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however, that this distinction cannot prevail. There is evidence from 
which it may be presumed that those lands accreted to the estate of 
MuteoVy and it may be inferred from the mode of accretion that the^ 
Government settled with the proprietors upon the j^round that they 
had so accreted, and therefore that he was entitled to th^ settlement. 

On those grounds their Lordships think that the judgment of the 
High Court must bo reversed, and they also think that the decree ori- 
ginally made by the Judge of Patna before 'the remand is the correct 
deciee. They tiud there is no formal petition of appeal against the de- 
cree of the High Court which remanded the suit, but this judgment 
ought not to be allowed to stand in the way of the proper decree to be 
made in the cause, and will be nullified by the course their Lord- 
ships propose to take, viz., humbly to advise Her Majesty to reverse 
the judgment of the High Court now under appeal, and the second, 
judgment of the Zillah Judge, and to direct a decree to be made in the 
suit to the effect of the original decree of the Zillah Judge. The Res-- 
pendents must pay the costs of the litigation in Indiay and of this appeal.. 

Attorney for the Appellants: Mr. T, L, Wilson, 

Attorneys for the Respondents : Messrs. Hendersotu 

BOMBAY HIGH COURT. 

The 18M Novemlety 1875, 

Pjiesent : 

Mr. Justice West and Mr. Justice Nanabhai Haridasr 

Beg. V, Lakhya Govind* and another. 

Act X, ^1872, s, 67 — Jurisdiction. 

Dacoity having been committed in the territory of H. H. tho Gayakvvad and a part of 
the stolen property having been found concealed in the British territory, Held that a convic- 
tion of dacoity could not be sustained, that being a substantive effenco completed as soon as 
perpetrated in the tenitory of II. H. the Gayakwad ; the conviction may be altered to one of 
retaining stolen property known to have been obtained by dacoity (Penal Code*, a. 412), and- 
the sentences upheld. 

Per Curiam. — We do not think the conviction of dacoity can be 
sustained. That was a substantive offence completed as soon as perpe- 
trated at Velanpor, although, had Velanpor been in British territory, the 
subsequent acts in the process of taking away the .property might, in tho 
legal sense, as they would have the same legal character, have coalesced 

Yiit 1, ladian Law Bepotto, Bombay Serieo, p. 60. 
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with the lirst and principal one so as to yive jurisdiction under Section 
‘67 of the Code of Criminal Procedure. But we tliink the conviction 
may be altered to one of retaining* stolen property known to have been 
obtained by dacoity (Indian Penal Code, Section 412), and tlie senten- 
ces upheld. The retaining* is included in the more comprehensive 
charge viewed as an abstract accusation of an act attended with a cer- 
tain intent or consciousness, and the concG]ition of dacoity being inde- 
pendent of the ])lace where it was committed suffices to cover what is 
embraced within it, though the latter was an act done in British terri- 
tory. The retaining was in British territoiy ; its legal character de* 
pended on circumstances the definition of which does not involve a ter- 
ritorial term, though on a question of the liability of any jiaiticular per- 
son under a combination of them the question of place would for juris-* 
fictional purposes be an essential one. 

We accordingly alter the conviction in the case of each prisoner to 
one under Section 412 of the Indian Penal Code without disturbing the 
sentences. 


CALCUTTA HIGH COURT, 

Tie 5tk tTuly, 1875. 

Present : 

Mr Justice Glover and Mr. Jostice Chunder Mi tier. 

Gunpl't Nauain SiNCii/* Ptiitioner, 

Act VI 11. of 1859, 92 and 93 — Interim Injnnciion — Suit for specific 

Performance of Contract to give in Marriage— Hindu Law — 
Ceremonies of l^etroihaL 

Sections 0*2 and 03 of the Code of Civil Procedure do not apply to a suit for specific 
performance of a contract to give in marriage, and the Court will not grant an interim in- 
junction to restrain the defendant from making another marriage with a third person. 

Per GIjOvRR, .T. — a Buit for specific performance of a contract to give in marriage will 
not lie : the remedy is an action for damages for breach of the contract. The ceremony of 
betrothal does not by Hindu law amount to a binding irrevocable contract of which the 
Court would give specific performance. 

In this case the petitioner instituted a suit for specific performance 
of a contract by defendant to give her daughter in marriage to petitioner's 
son and applied for an injunction under e, 93| Act Vlll. of 1359, to 
restrain the defendant from celebrating the marriage of her daughter 


Vith 1, Indian Law Beporti, Calcutta Series, p. 74. 
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with auy other person than the petitioner's son, until the said suit had 
been determined. The Judge having refused to grant the application^ 
the petitioner applied to the High Court. 

Glover, J. (In delivering judgment saixl):— Asja general rule, a 
decree for specific performance of a contract is giveft only where an 
award of damages would he an incomplete relief, and the breach of pro- 
mise to marry or to give in marriage is one to which a money penalty 
has in England at least* always been considered adequate. And if 
the matter is to be settled on the principles of equity and good con- 
science, it can hardly, I think, be said that the Courts in this country 
should iuterfere to enforce a marriage between parties one of whom is 
unwilling, whilst the other can obtain a money remedy for his disap- 
pointment. The authorities which have been quoted iu support of the 
arguments that Hindu law demands the carrying out of a marriage 
when ceitain anterior ceremouies have been performed, do not, it seems 
to me, go farther than to declare it usually wrong to break such eugage** 
tncnls. 

I have not been able to discover any case like this decided on this 
side of Indiat but the question was very fully discussed in the Bom- 
bay High Court iu the case of Umed Kika v. Nogandas NarotamdaitX 
and it was there decided that the Court would not order specific per- 
formance (the girl not being a party to the suit), or compel the father 
to carry out a marriage with the person to whom the daughter bad been 
betrothed. 

The Court also held that a betrothal was not, according to Hindu 
law, an actual and complete marriage. It was shown in that case that 
there was no precedent for the contention that specific performance had 
ever been decreed in cases like the present. The authorities quoted 
(five cases iu all), not going beyond this, that, in case the promise was 
not carried iuto eilect within a certain limited period, the defendant 
should pay a certain sum by way of damages. 

* In Jogeswar Chakrabati v, Panch Kauri Cbakrababi, .5, B. L. R, 395, it was 
held that, on breach of a promise to give in marriage, a suit to recover a sum paid as consi- 
deration would lie in the Civil Courts ; but see per Markby, J ; in Asgar AH Chowdhrg v. 
Mahahut AH, 13, B. L. R., App., 84, where the remedy for breach of a contract to give in 
marriage is discussed. 

t See a reference to the point in Nowhut Singh v. MmiamiU Sad Kooer, 5, N. W. P. 

H, C. Rep., 102. 

t 7, Bom. H. 0. R., 0. 0., 122. 
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I quite agree with what the learned Judges of the Bombajr High 
Court say on this point, and the absence of. any authority in favor of 
the petitioner points strongly to the conclusion that such a case as 
this has never been considered one in which any thing more than a 
money award of damages should be decreed. 

The case of Aunjona Dasi v. Prahlad Chandra Ghose^ does not 
seem to apply. In that suit it was held that a suit by a Hindu mother 
to declare the marriage of her daughter with the defendant was null 
and void would lie in the Civil Court. I was of a contrary opinion at 
the time ; but granting that such a suit will lie, how does that affect 
the present case ? It is not averred by the petitioner that his marriage 
was ever actually completed. 

With regard to the effect of betrothal, the reference made to the 
Vyavastha Darpana applies to Bengal only ; but even there, according, 
to the authorities quoted in vyavastha 386 (p. 616), betrothment is not 
considered marriage irrevocable ; for, as a matter of fact, a girl betroth- 
ed to a man, who dies before actual and complete marriage, can af- 
terwards be married to another man, and this seems a complete answer 
to the allegation. 

The judgment of the Bombay High Court refers to the Mitak- 
shara, and that is the law which applies to the case before us. By that 
law, ch. ii., s. 11, v. 37, retractation of betrothal is punishable by a fine to 
the king, and may in some cases be made without any penalty, pro- 
vided good cause be shown, and one, if not the only, good cause^ is said 
to be the coming of a preferable suitor.'^ 

It appears to me, therefore, that as the plaintiff would fail in a suit 
for specific performance of the marriage (I do not wish to prejudge mat- 
ters, but that is my opinion), he ought not to obtain an injunction to 
prevent the giiBs guardian making other matrimonial arrangements. I 
think that the Subordinate Judge was right, and that this application 
should be refused. 

MiTTER, J. — Without expressing any opinion upon the question, 
whether a suit of this nature will lie or not, I also think that this appli- 
cation ought to be refused. I reject it upon the grounds that the mat- 
ter does not come within the purview of either s. 93 or s. 93 of Act 
VIIL of 1859 ; and, if it did, the petitioner should not be allowed to 
question the order of the lower Court in this form, when he has under 
the law the right to appeal in a regular way. 

Appeal dummei. 

* 6, B. L. B., 243. 

H 
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CALCUITA HIGH COURT. 

T/ie hth February f 1867. 

Present : 

The Hon'ble Louis S. Jackson and F. A. Glover, Ju(^€s. 

SUDERUHDEE aud ZuMEERUDDEE* (Defendants) Appellants, 

xs, 

WooMA Churn Ciiatterje a. (Plaintiff) liespondent. 

Eejected Revenue Survey — Ghiitahs — Entries of facts — Admissibility in 

evidence. 

The Eevenue Survey having been rejected by the Board of Revenue on grounds con- 
nected with the scientific accuracy aud usefulness of the survey, the entry of facts in the 
chittahs of that survey was not made at all less valid. 

Mr. Justice Jackson. — The special appeal in this case fails. 

The Principal Sudder Ameen has found upon the evidence recorded 
both in the Courts and before the Ameen who made a local enquiry that 
the tank was the Bromotur tank of the plaintiff and a circumstance 
strongly corroborative of that evidence is that, in the Revenue Survey 
made more than 20 years ago, the tank is entered as a Bromotur tank 
in the Government chittahs. 

It has been alleged by special appellant that the Revenue Survey 
has been set aside by the Board of Revenue as incorrect and consequent- 
ly that the chittahs of that survey are not receivable in evidence. But 
the rejection of the Revenue Survey as alleged was not on grounds 
which made tlie entry of facts, like that now in issue, at all less valid. 
The Survey was rejected on grounds altogether of a different nature con- 
nected entirely with the scientific accuracy and usefulness of the Sur- 
vey. 

The decision of the Lower Appellate Court is affirmed with costs. 

Mr. Justice Glover concurred. 

HINTS FOR POLICE IN CASES OF VIOLENT DEATH. 

In cases of hanging or strangulation. 

1. Note, if possible, before cutting down the body, or removing 
the strangulating medium, any lividity of face, especially of lips and 
eyelids ; any projection of the eyes ; the state of the tongue, whether 
enlarged and protruded, or compressed within the lip.9 ; the escape]of any 
fluid from mouth and nostrils, and direction of it flow. 

* Case No, 2709 of I860 (ii^ver before reported.) 
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2. Oa cutting down the body, or removing the strangulating 
medium, note particularly the state of the neck, whether bruised along 
the line of strangulation, 

3. Note the direction of the mark, whether circular or oblique, 

4. Note the state of the thumbs, whether crossed over the palm. 

5. If possible, bring away the materials by which the hanging or 
strangulation has been effected. 

0 a finding a body in a tank or welL 

1. Note any marks of blood about the mouth, or on the sides of 
the well or tank. 

2. On removing the body, carefully examine for, and note any 
external marks of injury, especially about bead and neck. 

3. Note state of skin, whether smooth or rough. 

4. Examine the hands, and carefully remove anything they may 

hold. 

In the case of a body found murdered in an open field. 

1. Note the number, character, and appearance of any injuries, 

2. Should a weapon be found, cover with paper, and seal any 
marks of blood, and especially note and preserve any adherent hairs. 

3. In the case of an exposed infant, note the state of the cord, 
especially if tied, and any marks of violence. 

In a case of presumed murder and burial of the remains. 

1. Examine for, and note any marks of violence, about the skull 
especially. 

2. Note carefully any indications of sex ; especially bring away a 
jaw and the bones of the pelvis. 

3. If any suspicions of poisoning, bring away (sealed) the earth 
where the stomach would have been. 

4. If the body, presumed to have been murdered, has been burned, * 
collect and bring in any fragments of bones which may be found among 
the ashes. 

(Questions to he put in cases of poisoning. 

1. What interval was there between the last time of eating oi* 
drinking and the first appearance of the symptoms of poisoning ? 

2. What interval was there between the last time of eating or 
drinking and the death of the person (if this occurred) ? 

3. °Did the person move from the place where the first symptoms 

were noticed ? If sO; how far did he go ? 

B 2 
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4. What were the first sj^mptoms ? 

5. Did vomiting or purging occur? 

6. Did the person become drowsy or fall asleep ? 

7. Were there apy cramps or twitching of the Mmbs observed^ or 

tingling in the skin or throat complained of? ^ 

8. Mention any other symptoms noticed. 

SHORT NOTES. 

CALCUTTA HIGH COURT. 

Purchaser at Sale hy Sheriff vnder Writ of fieri facias — Sale subsequent- 
ly declared invalid — Suit to recover Purchase- Moyiey — Liability of 

Execution-Creditor — Jurisdiction — Act VIIL of 1859^ ss. 207, 

242. 

The plaint in a suit by A against B stated that, in a suit in which 
B had recovered judgment against C, a writ of fi. fa. was, on 18tli June 
1866, issued on the application of B, directing the Sherilf of Calcutta 
to levy the judgment-debt by seizure, and, if necessary, by sale, of the 
property of G in Bengal, Behar, and Orissa, or in any other districts 
w'hich were then annexed or made subject to the Presidency of Port 
William in Bengal; that the writ did not authorize the execution thereof 
against immoveable property in Oudh ; that under the writ the SheritF, 
acting under instructions from B, seized and put up for sale the right, 
title, and interest of C in a talook in Oudh, which was purchased hy D, 
to whom the Sheriff executed a bill of sale, and on receipt of the pur- 
chase-money paid a portion thereof to B and the balance to C, and put 
D into possession of the property, and he remained for some time in pos- 
session and in receipt of the rents and profits; that, eventually, in pro- 
ceedings in Oudh, instituted by D for partition of the property purchas- 
ed by him, the sale was pronounced to be null and void, and was set 
aside, -and D was removed from possession and tliat the plaintiff 
sued as the executor of D to recover the whole of the purchase- 
money from B. Held^ on appeal, affirming the decision of Phear, J., 
that the plaint disclosed no cause of action : l&t, because a purchaser 
who, after the execution of the conveyance, is evicted by a title to 
which the covenants in the conveyance do not extend cannot recover 
the purchase- money from his vendors ; 2nd, because the Sheriff was not 
the agent of B for the sale of the property, and therefore no privity of 

• It did not clearly appear from the plaint in what way or by whom the purchaaer 
wa# evicted. 
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contract existed between B and D ; 3rd, because D having' been for 
some time in possession of the property and in receipt of the profits 
thereof, there had not been a total failure of consideration, and the 
plaintiff accordingly could not maintain the action in its present shape, 
viz., for money had and received. 

The judgment of the High Court in Biseswar Lall Sahoo v. Ram- 
tuhul Singh, ^ explained by Phear, J., and ss. 201 and 242 of Act 
VIIL of 1859 observed upon. 

Vide 1, Indian Law Reports; Calcutta Series, p. 55, (Sir Richard Garth, Kt., Chief 
Justice, and Mr. Justice Markby)— The 4th, 5th and 23rd August 1875.— Dorab Ally Khan 
V8. Ehajah Moheeooddeeu. 

Small Cause Court, Calcutta, Constitution of — Act IX, of 1850 and 
Act XXFL of 18(54 — IFrit of Habeas Corpus, Return to — Privilege from 
Arrest — Witness — Undertaking by Prisoner not to sue. 

The Small Cause Court in the Presidency town is not a Court of 
co-ordinate jurisdiction with the High Court, but a Court of inferior 
jurisdiction and subject to the order aud control of the High Court. 
Therefore, where on a prisoner being brought up to the High Court on 
a writ of habeas corpus ad subjiciendum, the return of the jailor stated 
that the prisoner was detained under a ivarrant of arrest issued in exe- 
cution of a decree of the Small Cause Court, Held, that the return was 
not conclusive, but the prisoner was entitled to show by affidavit that 
he was privileged from arrest at the time he was taken into custody. 

Held, also, that on the facts shown in the affidavit the prisoner was 
privileged at the time of his arrest. 

The prisoner was required before his discharge to give an under- 
taking that he would bring no action for damages lor illegal arrest or 
false imprisonment against the Judges of the Small Cause Court, the 
bailiff, the jailor, or the judgment-creditor. 

Vide 1, Indian Law Reports, Calcutta Series, p. 78. (Mr. Justice Phear). The 6th 
September 1875 — Omritolall Dey, 

Jurisdiction^^Suit for Land — Letters Patent, 1865, el, \%—Injunction% 

In a suit brought agoinst the owners of a mine adjacent to a mine 
belonging to the plaintiffs, the plaint alleged that a certain boundary 
line existed between the two mines, and prayed for a declaration that 
the boundary line was as alleged, and that th e defendants might be rea. 
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trained by iiijiiDctioii from working their mine within a certain distance 
from such boundary line. The defendants in their written statement 
disputed the plaintiff\s allegation as to the course of the boundary line. 
The mines. were situated out of the jurisdiction of the High Court, but 
both the plaintiffs and defendants wore personally subfbet to the juris- 
diction. Held, that the suit was a suit for land within cl. 12 of the 
Letters Patent, and therefore one which, the land being in the mofussil, 
the Court had no jurisdiction to try. 

On the facts stated in the plaint and before the filing of the defen- 
dants' wiilteu statement, the Court granted an interim injunction, and 
refused an application to take the plaint off tho file. 

Vide 1, Indian Law Reports, Calcutta Series, p. 95. (Phear, J.)— Tho 20th, 24th and 
2Sth September 1375. — The East Indian Railway Company vs. Tho Bengal Coal 
Coir.jiany. 


HIGH COURT— N. W. P. 

Hindu Law — Inheritance — Act /. of 1872, s, lOS — Act XVIIL of 
1872, s, 9 — Musing Person — Presumption of Death — Burden of Proofs 
Act U/. 0/1871, 5. 21. 

The reversioners next after J. to the estate of S, deceased sued to 
avoid an alienation of S.'s estate affecting their reversionary right made 
by his widow. J. had not been heard of for eight or nine years, and there 
was no proof of his being alive. Held that his death might be presum- 
ed under the provisions of s. 108, Act 1. of 1872, for the purposes of the 
suit, although, in a suit for the purpose of administering the estate, the 
Court might have to apply the Hindu law of succession prescribed when 
a person is missing and not dead. ^ 

Vide 1, Indian Law Reports, Allahabad Series, p. 53. (Full Bench, Turner, Offg. C. 

J , and Pearson, J., Spankie, J., and Oldfield, J.) Tho 22ad August 1875. Parmeahar Rai. 

Mahomedan Law — Inheritance — Minor ^ 

Two of tho widows ofj a deceased Muhammadan sold a portion of 
bis real estate to satisfy decrees obtained by creditors of the deceased 
against them as bis representatives. The sale-deed was executed by ^ 
them on behalf of the plaintiff, a daughter of tho deceased, she being a 
minor, in the assumed character of ber guardians. 

EeUy if the plaintiff ^was in possession, and was not a party to, or 
properly represented in, the suits in which the creditors obtained de- 
crees, she could not be bound by the decrees nor by tho sale subseejuent- 
ly effected, and she was entitled to recover her share^ but subject to tho 
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payment hy her of her share of the debts for the satisfaction of which 
the sale was effected. 

Vide 1, Indian Law Reports, Allahabad Series, p. 57 • (Full Bench, Turner, OfTg C. 
J , and Pearson J., Spankie J., and Oldfield, J.)— The 27th August 1875.— Ilamir Singh, 


BOMBAY HIGH COURT. 

Bond --Error in Account — JFaiver — Estoppel —Indorsemen t — Receipt 
— Evide7ice of payment. 

Where the defendant executed to the plaintiff a bond for the pay- 
ment of the balance found to be due from the defendant to the plaintiff 
upon an adjustment of the account of their mutual dealings, which 
bond contained the following stipulation ; shall pay the money after 
causing the j^ayment to be entered on the back of this bond or after 
taking a receipt for the same. I shall not lay any claim to any pay- 
ment made except in this way.^'^ 

Held that, though the defendant at the time of the adjustment dis- 
puted the correctness of the account, yet that by having executed the 
bond and made payments under it, he must be held to have waived his 
objection, and in a suit on the bond could not be permitted to re-open 
the question of the correctness of the balance, though he might possibly 
have been allowed to do so had he alleged that he had discovered errors 
ill the account after the execution of the bond, and had he specified 
some of the alleged errors. 

Held also that the stipulation in the bond could not be permitted to 
control Courts of justice as to the evidence which, keeping within the 
rules of the general law of evidence in this country, they maj^ admit of 
payments ; and the Anglo-Indian law of evidence not excluding oral 
evidence of payments, it would be against good conscience and the policy 
of the law to reject it, Ihougli the absence of indorsements is a circum- 
stance of some importance, which ought not to be overlooked, but is ’ y 
no means conclusive. 

BeJeana Tatiah v. Fasmtum Chvina (Mad. S. D. A. Rep. for 1855, 
pp. 49 and 50) impeached ; SashacAellum Chetty v. Gocindappa (6, Mad. 
II. C. Rep., 451), Kaskindtk Balal Oka v. Narria Jan (Bom. Sp. Ap. 438 
of 1872), and Ntigur Mull v, Azemoollah (1, N, W. P, H. C. Rep. 146,) 
approved. 

Tide 1, Indian Law Reporter, Bombay Series, p. 45, (Wesfcropp, C, J., and Eemballj J,] 
The 14th October 1875. Narayan Undir Fatil v. Motilal Bamdas. 
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Acl XrilL 0/1864, Section ll^Act XXV. of 1871, Section 2— 
Railway- Company ^Ticket — Trespass. 

The plaintiff entered a carriage on the defendants^ railway at Surat' 
with the purpose of proceeding to Bombay. By an ovefisight, and 
without any fraudulent intent, he omitted to procure a ticket at Surat. 
On arriving at Nowsari, he applied to the station master for a ticket to 
Bombay, but was refused ; he was however allowed by the defendants^ 
servants to proceed in the same train to Balsar, where he again applied* 
for a ticket and was again refused, but was directed by the defendants^ 
servants to get into the train and not leave it again. At Dhandu he 
again got out and applied for a ticket to the station master. During a 
discussion between the plaintiff^s master and the station master, the 
plaintiff, at the direction of his master, re-entered the train. Ultimately 
the station master refused to give the plaintiff a ticket, and ordered him 
to get out of the train ; and on his not complying with his order, sent 
a sepoy, who forcibly removed the plaintiff from the carriage. In an 
action by the plaintiff to recover damages for the forcible and illegal 
removal of the plaintiff from the carriage, and for the illegal detention 
of the plaintiff at the station at Dhandu, and for illegal refusal of the 
defendants to allow the plaintiff to proceed in the train to Bombay, 

Held^ 1st, that the latter portion of Section 2 of Act XXV. of 1871, 
amending Section 1 of Act XVIIL of 1854, which provides for pay- 
ments to be made by persons failing to produce their tickets when de- 
manded by the servants of the Company, applies only to the case of a- 
person who has received a ticket, and will not or can not produce it, 
and not to a person travelling without having obtained a ticket with no 
intention to defraud j 

2nd.-r-That the absence of a fraudulent intention did not make the 
entry into the carriage less unlawful, and consequently that the plaintiff 
started from*Surat as a trespasser ; 

3rd. — That the conduct of the railway officials at the stations inter- 
mediate between Surat and Dhandu, if it amounted at all to leave and 
license to the plaintiff to proceed without a ticket, could only operate 
as such until the train stopped at the next station ; 

4tb.— That there was no legal obligation on the station master to 
issue a ticket to the plaintiff to enable him to proceed from Dhandu. 

Tide 1, Indian Law Beporta, Bombay Soriea, p. 52, (Woitropp, C. J., and Sargent, 
J.) The 27tb November X875-PratabDaji. 
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EARLY STRUGGLES OP EMINENT LAWYERS,^; 

" Parts and Poverty/' said LoM Chancellor Talbot, )»re the 
only things needed by the law student/' Pwy, my lord/' asked n' 
fashionable lady, of Lord Kenyon, what do you think my son had 
better do, in order to succeed in the law." — Let him spend all his 
money, marry a rich wife, spend all hers, and when he has not got a 
shilling in the world, let him attack the law.'^ Such was the advice of 
the old chief justice. 

Such sentiments as these it has been the fashion to laud. . In 
themselves they are true, but they are only half-truths — or, perhaps, 
we should rather say, they are the precise converse of great errors. A 
wealthy man is less likely to make a good lawyer, than a man who is 
not rich, just as we are told he is less likely to inherit eternal life. An ^ 
individual who “ has every thing handsome about him," on whom for- 
tune has abundantly showered her gifts, and to whom pleasure offers 
her thousand inducements, is assuredly not the most likely, nay, is just 
the least likely person, with Sir William Blackstone, to 

** welcome business, welcome strifei 

Welcome the cares, the thorns of life ; 

The visage wan, the pur-blind sight. 

The toil by day, the lamp by night.” 

So he is the more likely to tread “ the primrose path of dalliance," 
than “ the steep and thorny way to heaven." 

It may be questioned whether poverty, and the difficulties which 
so often beset men in their passage through life, have all the beneficial 
influence which is ascribed to them. The school of adversity as often 
indurates as softens the aflections of mankind. In many minds, instead . 
of producing humility and industry, it produces only disgust and in. 
difference. Again, looking particularly to our profession, it may be 
doubted whether poverty has not, in many cases, the effect of distract- 
ing the attention from professional subjects. When the unfortunate 
Donald, the author of “ Vimonda," was asked how he was getting on 
with his tragedy, he Replied, in a tone of indescribably sorrow, Talk 
not to me of my tragedy — I have more tragedy than I can bear at 
borne." With a family reduced almost to starvation, we could hardly 
expect his mind to have been devoted to his noble subject. 

Lord Erskine said that the first time he addressed the court, he 
was BO overcome with confusion, that he was about to sit down. At 

* 1, Law and Lawyera, p. 48. 

X 
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that time/" be added, “ I fancied I could feel my little children tugging 
at my gown, so I made an effort — went on, and — succeeded."" With a 
man of less sanguine temperament, the same feeling would have only 
added to his confusion — the conviction that, upon his success at that 
time, depended the future welfare of those he loved, woulc^ only have 
aggravated the embarrassment of his novel situation. 

About thirty years ago, a young man, a scion of a respectable 
family, came up to London to prepare himself for the bar. His means 
were small, but his wants were limited, and well aware that if fortunob 
docs not always favor the deserving, she has, for the ignorant and dis- 
solute, no honors or rewards, he applied himself with zeal and industry 
to the study of his profession. Nature had blessed him with an acute 
mind — his perseverance was untiring, and he could boast that pleasure 
never allured him from the paths of duty. He was, in due time, admit- 
ted to the honors of the wig and gown, and took his seat on the back 
benches in the Court of King"s Bench. His prospects wore, at first, 
promising — his family connections- — the reputation he had acquired, 
during his pupilage, for attention and industry, obtained for him, ear- 
lier than usual, a small practice, and what leads to its increase, a good 
name. Elated by the prospects which appeared opening before him, he 
married — and he was yet in the prime of life when he was the father of 
a large family. Unhappily, his business did not increase in the same 
ratio with his necessities, and he soon began to feel all the difficulties 
which attend on small supplies and large demands. His physical 
strength began to fail him, and all the more, when he saw his admirable 
wife, whom he loved with all the ardor of a first affection, devoting herself 
to the most menial tasks — discharging the humblest offices for him and 
their children. On her fragile frame, care and sorrow made rapid inroads. 
A casual attack of illness, aggravated by pecuniary distress, threatened 
her life, and, ultimately, she died — falling a victim to her anxieties for 
her husband and family. Heart-broken, the young lawyer still struggled 
on for the sake of his children. A few months after the partner of his 
cares was consigned to the grave, he succeeded in some important cause 
accidentally intrusted to him : business poured in on him ; and, in a very 
short time, he found himself one of the leaders of the bar. When a friend 
congratulated him on his sudden promotion, he exclaimed — Had it 
but come a few months sooner !’" 

Header ! this is a true story, as many can vouch : the subject of it 
now occupies a high place amongst our legal functionaries. 
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Fletcher Norton* toiled through the routine pf circuits and West- 
minster Hall for many years, without a brief. Mr. Bearcroft, one of 
the most eminent barristers of the last century, and who died Chief 
Justice of Chester, underwent the severest difficulties in his passage to 
wealth and fame. His industiy and perseverance were indomitable. For 
many years his practice was so limited as hardly to suffer him to sub- 
sist with the strictest economy. He sometimes, however, thought of 
relinquishing the law as a profession, but a just estimation of his own 
acquirements induced him to continue, and ho at last made himself 
known, and obtained an immense practice and a high reputation. It 
was a long time before the eminent merits of Mr. liolroyd, afterwards a 
puisne judge in the King^s Bench became recognised. Lord Kenyon 
spoke of him when in bis forty-seventh year, as a rising young man.’^ 
Sir William Grant travelled many a circuit before he obtained a single 
brief, and at last owed to the friendship of a minister, what be was en- 
titled to expect from his own merits. 

The rise of Siii EnatUND Saunders, one of our soundest lawyers, 
from the very depths of poverty to the chief justiceship of Common 
Pleas, is one of the most remarkable circumstances in our legal annals. 
S:um(lers was originally, if not a parish foundling, at least, a poor beg- 
gar boy ; and by constant attendance in Clements Inn, obtained the 
notice of the attorneys^ clerks. Finding be was anxious to learn to 
write, some benevolent attorney bad a sort of mock desk constructed for 
him at a window on the top of a staircase, where he sat and wrote after 
copies of court and other bauds lent him by the clerks. In this he soon 
became so expert, that he used to obtain employment as a copier, and 
made some little money in this way. Some books of forms having been 
lent him, he became an exquisite entering clerk, and then acquired a 
knowledge of special pleading. lie at last obtained some assistance, 
which enabled him to be called to the bar, and be acquired a practice in 
the King^s Bench equal to any other lawyer of his day. We are sorry 

* With Sir Fletcher Norton, ag with piany others, “ Early Struggles” appeared to 
have, in some measure, operated injuriously. To them might be ascribed the parsimony 
and avarice for which he was distinguished in after years, and which obtained for him the 
elegant appellation of Sir Bullface Boublefee. Lord Orforcl mentions an instance of hia 
amor jpccunue, which deserves to be extracted. ** His mother lived at a mighty shabby house 
at Preston, which Sir Fletcher began to think not quite suitable to tho dignity of one who 
had the honor of being his parent ; be cheapened a better, in which were two pictures, valu- 
ed at £ CO, The attorney insisted on having them as fixtures for nothing : the landlord re • 

fused— the bargain was broken off— and the dowager madam remains in her original hut.” 
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to be compelled to add, be was iu his habits grossly intemperate — for, 
to say nothing of brandy, he was seldom without a pot of ale at his nose 
or near him. By this means the became corpulent and gross in his habit 
of body, so much so as to be offensive to the Bench, and every one near 
him. Sir Matiliew Hale appears to have disliked him on^account of 
his ill-life, and also on account of his habit of attempting to Seccive the 
court by tricks and subterfuges. To this latter practice he was much 
addicted, and he appeared to think his zeal for his client justified him in 
pursuing it. He was witty and good tempered, and was often seen im 
court before the judge had arrived, surrounded with students, putting 
cases to them and debating law points with a familiarity that bespoke 
native goodness of heart. When at the bar, although in enormous 
practice, be lodged with a tailor, in Butcher^s Row, an abode in which 
he continued after he was raised to the Bench. This elevation he owed 
to the ability he had manifested when counsel for the crown on several 
occasions; but it was the cause of his death, from its imposing upon 
him very severe labors, and the necessity of changing his diet and ha- 
bits. 


PRIVY COUNCIL. 

The '^2nd and %Zrd April ; and 161A Mai/, 1874. 

Present : 

Sir James W. Colvilo, Sir Barnes Peacock, Sir Montague E. Smith, Sir Eobert P. 

Collier, and Sir James Ilaiinon. 

On appeal from the Appellate Court of Malta, 

Count G. F. Sant,* Baron of Cassia (Appellant) 
xereue 

The Countess Generosa, the Wife of Count Sant (Respondent.) 

Judicial Separation — Ill-Treatment of Child equivalent to Ill-Treat- 
ment of Parent — Affirmative and Negative Evidence, 

Under the words ” ingiurie gravi” in the 46tli Article of the Maltese law relating to 
the separation of married persons, it was intended to leave a large discretion to the tribu-< 
nal having to judge of the facts. Not only acts but words designed to wound the feelings 
of the wife may amount to ** ingiurie gravi”, and in considering whether they do so, the 
position of the parties and the habits and usages of the society in which they live must be 
regarded. Insults offered to the wife which manifest contempt of her in that character are 
of special gravity, especially if offered in the presence of others ; and wTongs of this descrip- 
tion are not to be estimated separately, but in combination one with another. 

• Ptde Law Reports, Privy Council Appeals, Vol, V., p. 542. 
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Where a husband habitually treated hia wife with harahnesa and insult, and thereby 
kept her in a constant state of excitement and fear, and also, upon a trifling pretext, used 
personal violence to their adult daughter, b3' which her health was affected during several 
month 3 : — 

llcldj that the violence offered to the daughter must be taken in conjunction with tho 
previous treatmeut of the mother, and that together they constituted htgiurie gravi" 
within tho meaning of the 40th Article. 

Where a father ilNtreated his daughter in such a manner as to afford to his wife a 
ground, under the Maltose law, for demanding separation from him, but the wife remained 
in his houso for several months, during which the daughter continued to suffer from the con- 
sequeuces of the ill-treatment, and required the attention of her mother ; and the wdfe quit- 
ted licr husband’s house on the first occasion of his leaving home : — 

lleldj that the matrimonial offences of the husband had not been (nmdoned. 

The testimony of witnesses deposing to what they saw and heard is of more value than 
that of persons who, from tho necessity of the case, are only able to state that they did not 
see or hear similar conduct and words. 

Slit Jamus Hannkn (Ju delivering juJgmonfc said) : — Their Lord- 
sliips consider that, under the words ingiurie gravi;* it was intended 
to leave a large discretion to the tribunal having to judge of the facts ; 
that not only acts but words designed to wound the feelings of the wife 
— wlicreas in this case, slie is the complaining party — may amount to 
'^ingiurie gravV^ ; that, in considering this question, the position of the 
parties, the habits and usages of the society in which they live, must be 
regarded ; that insults offered to the wife, which manifest contempt of 
her in that character, arc of special gravity, and that that gravity is in- 
creased if the insults be offered in the presence of others ; that wrongs of 
this description arc not to he estimated separately, but in combination 
one with another. 

Having considered tlie principles applicable to the case, the facts 
may be briefly stated as follows : — 

The parties were married on the 31st of August, 1S30, and have 
had five children. They were both of high rank, the Appedlaut being 
noble, and the lady of equal birth. They appear to have been in some- 
what straitened circumstances for their position in society. 

There is nothing in the evidence to shew that their early married 
life was not happy; and all tho witnesses who were called to establish 
the charge of cruelty against the Count speak chiefly as to events of the 
four or five years preceding the sepai’ation. 

One witness (Nicola Ferrngia) called by the Count gave evidence 
from which it would appear that, as long ago as 1849, the Appellant 
used threatening and insulting language towards his wife: “ One day 
the Count, taking a plate in his hand, said to the Countess, threatening 
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lier, ‘ If'you speak, I will break your head with this plate. Your income 
is not enough for your slippers.^ But, whether this be regarded as an 
isolated outburst of temper or as indicative of his habitual behaviour, it 
appears from the general tenor of the evidence of the witnesses called 
on behalf of the Countess, that the conduct of her husband t(twards her, 
and one at least of her children, had assumed a more serious character 
about the year 1866 : Once, four or live years ago,^^ says the witness 
FJena Bonatlo, in her examination taken in May, 1870, approached 
Miss Angelica, and, finding her crying, she told me that she had got % 
slap in the face.^^ 

Lorenzo Vella, couchman to the Count^s father, speaking of the 
general behaviour of the Count when he came with his family to visit 
his father during the nine years which preceded 1861, says, When the 
Count came, he got angry with everyone, also with his father. The 
Count Francesco used to threaten every one. There was no reason for 
it. He used to call the wife and children ^ carrion^, but not his father. 
He spoke so whilst irritated, because everything irritated him.” 

Maria Bonello, also in the service of the Count^s father, says, 
“ When he came he scolded the lady. Once, five years ago, the Count 
came about 10 p. m. I heard him cry out. 1 heard from his lady, 
who was crying, that he was scolding her because she had gone out to 
church. He continued scolding till about midnight, and returned to 
town at night-time.” 

The principal evidence offered on behalf of the Countess is that of 
servants living in the Iiouse, 

Lorenzo Camillerl, who lived eleven years in the family, says, 
The lady was treated badly i he swore at the lady, and at the child- 
ren also, in a passion. There was no cause for the anger. I sought to 
get away, not to hear the bad \vords. The last quarrel took place 
about two years or twenty months ago {i, e., in 1868), The Count said, 

^ It will end badly, we shall finish badly ; ' and sometimes he said, ^ On 
account of yourselves 1 shall go to the gallows.”^ 

He also states that the Count, in the presence of his family, used 
profane language in depreciation of matrimony, and continued, Some 
months before I left the Count^s house I heard him say, ^ I raised you 
from the mud, your income docs not serve me for tooth-picks.' Often- 
times I have seen the wife in tears, also the children. When the Count 
knocked at the door the family got timid. The Count at times used 
the word ^ carrion' (carogna) to his wife.” 
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He also states that the Couut used to apply a grossly obsceue 
term of abuse to his wife. 

Elena Bonaito^ more than nine years a servant of the parties, 
states that the Count used towards the lady the expi'ession carrion/^ 
that he threatened in gross terms to kick her, that he threatened to 
turn her out of the house, that sometimes the reason was some mistake 
of the witness herself in serving the dinner, that the Countess was often 
weeping, that the Count cursed and swore and used improper words 
before the children, as well as before their mother, and particularly 
that he n-cd with reference to his wife, and in her presence, language 
of the rno.-^t disgusting indecency, too gross to he here repeated. 

Margarita Ferrugia^ a servant in the house for two years and a 
half before the Countess left, deposed that the Count threatened to kick 
his wife, and to throw her out of the window ; and on one occasion, 
when the lady was in bed, ho threatened to throw her out with her 
clicmise cm, and to kill her ; that after this, from 3 o^clock in the morn- 
ing till G, he took to walking about, swearing, cursing, and grumbling, 
from the huly^s room to his own. “ At last he remained in his room.'^ 
During my stay,^^ the witness continues, ‘‘ their house was a hell. 
He used to say to the lady she was good for nothing ; that he had raised 
her from the dirt. lie swore by the Virgin Mary. A day did not 
pass without some quarrel. He used to say that he would be sent to 
the gallows on her accouiit.^^ 

This witness also corroborated the last as to the use by the Count 
of the obscene and insulting language to the Countess already referred 
to. He did not call her by name, but would say, ^ I say, come here/ 
and call her a sow and brood-heii. These words he used openly at 
dinner before the children and servants.^^ 

No suggestion of a reason was offered why these witnesses should 
not ho believed, except the antecedent improbability that a gentleman 
should bo guilty of such conduct to his wife ; but the length of lime 
they were in the service of the Count is a testimony to the general good- 
ness of their character, and no questions were put to them in cross-exa- 
mination with a view of shaking their credibility. 

On the other hand, their statements were corroborated in some 
important particulars by the evidence of Br. Mifsud, the medical atten- 
dant of the family. He says, ** I observed that he, the Count, is of a 
hard disposition. The father is of an irascible character, in consequence 
whereof, when he is under some impulse, he does not pay any respect 
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io tlie state ot illness of the wife and of the family. If at any time 
some family dispute arises with the servants, or something* similar, 
lju gets into a passion and utters some injurious word even in the sick 
room j words addressed to the servants and sometimes to the wife, 
inomenlarily aggravating the state of the sick person. Fd\- example, 
the words used were that the position of the wife depended on her title 
as Countess, and speaking with contempt of her family. I also heard 
liiin swearing as if using familiar expressions. The words were uttered 
in a loud voice audible to the family. I also attended the Count som«- 
liincs, but bis irascibility surmounted his indisposition,^^ probably mean- 
ing that his illness did not prevent his outbursts of temper. 1 do not 
remember injurious words in presence of the lady, but there were such 
words said to me in regard to her. I always observed the exasperated 
slate of the Count. 1 told the Count to repress his irritation ; he used 
to say, ‘ I cannot.^ 

Their Lordships arc of opinion that the evidence of these witnesses 
outweighs the testimony of those persons who were called on behalf of 
the Count. 

Some of these, indeed, gave evidence rather tending to support 
the charges made against the Count. The evidence of Nicola Ferrugia 
luis already been referred to. Another, Camilleriy had only been in the 
Count’s service a month when the Countess left ; but he, while stating 
that lie saw no blows and heard no l>ad language, says that when ilm 
lady and family used to retire, the Count remained to grumble, and 
swore against those who had caused him to marry. 

The other witnesses called by the Count were either men servants 
(siieh as the game-keeper and coachman), not having the same opportuni- 
ties of observing his behaviour as those called by the Countess, or acquain- 
tances, before whom, on the rare occasions on which they saw him, it 
may well be» that lie restrained his passion, while in the privacy of his 
home he may have permitted it to carry him to the excesses deposed to by 
the domestic servants and Dr. Mifsiid, Even if the weight of evidence 
on the one side and the other were more equally balanced than it is, their 
Lordships would not lightly set aside, on a question of fact, the finding 
of the tribunal which had an opportunity of hearing the witnesses and 
observing their demeanour \ but without these advantages their Lord- 
ships think that the testimony of the witnesses deposing to what they 
saw and heard is of more value than that of persons who, from the 
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necessity of the case, are only able to state that they did not see or hear 
similar conduct and words. 

The result is, that their Lordships come to the conclusion that the 
Count, for some years before his wife left her home, had been accustom- 
ed to treat her with harshness and unkindness, and that he frequently 
insulted her in the grossest manner before her servants and children, 
and intentionally wounded her feelings as a mother and a woman by 
applying to her terms of the foulest vituperation, and that he thereby 
kept her in a constant state of excitement and fear, which could not but 
be prejudicial to her health. 

This being the general condition of the household, it was proved, 
and not denied, that in November, 1868, the Count gave his daughter 
Angelica y a woman of thirty, some slaps in the face, he alleging that 
the only provocation she had given was that she contradicted him. 

It was also proved by Z)/*. Mi/sud that the effect of these blows, 
acting on the already delicate health of the daughter, was to throw her 
into convulsions, which continued to return during several months, and 
that the lady and all the family from the time of this occurrence were 
in fear of the Count. 

Their Lordships are of opinion that this violence offered to the 
daughter must be taken in conjunction with the previous treatment 
of the mother, and that together they constitute ‘‘ ingiuric gravV^ 
within the meaning of the 4<6th Article. 

It was, however, argued that the Countess, by not leaving her 
husband before February, 1869, condoned his matrimonial offences. 
Their Lordships are of opinion, however, that this defence is not esta- 
blished. It appears that Angelica remained ill from the consequences of 
her father^s violence for several months, during which she required the 
attention of her mother, and it further appears that on the first occasion 
of the Count leaving home the lady took advantage of the opportunity 
to escape from the house. 

Their Lordships will, therefore, humbly recommend to Her Majesty 
that the judgment of the Court of Appeal of Malhi of the 22n(l 
of April, 1872, bo alRrmed, aud that this appeal be dismissed with 
costs. 


T 
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PRINCIPLES OP CIVIL LAW. 

Of all the objects of study, civil law is that which has the least 
attraction for those who do not study jurisprudence as a profession. 
But this is not saying enough. In fact, it inspires a kind of terror. 
But a slight reflection might convince them that^this sublet is of vast 
importance to them, as it treats of every thing that is most interesting 
to them, of their security, of their property, of their mutual and daily 
transactions, of their domestic condition, in the relations of father, of 
children, of husband, and of wife. Here it is that rights and obligatlojis 
spring up ; for all the objects of law may be reduced, without mystery, 
to these two terms. 

The civil law is, in fact, only another aspect of the penal law ; one 
cannot be understood without the other. To establish rights^ is to grant 
permissions ; it is to mako prohibitions ; it is, in one word, to create 
offences. To commit a private offence is to violate an obligation which 
we owe to an individual, — a right which he has in regard to us. To 
commit a public offence is to violate an obligation which we owe to the 
puLlio — a right which the public has in regard to us. Civil law, then, 
is only penal law viewed under another aspect. If we consider a law at 
the moment when it confers a right, or imposes an obligation, this is the 
civil point of view. If wo consider a law in its sanction, in its effects 
as regards Mie violation of that right, the breaking through that obliga- 
tion, 1 l)ut IS the penal point of view. 

VVliat. is to ho understood by principles of civil law ? They arc 
the modres of laws; the knowledge of the true reasons which ought to 
guide the legislator in the distribution of the rights which he confers, 
and the obligations which he imposes. 

All the which the legislator is called upon to distribute 

am'ing the members of the community may be reduced to two classes : — 

1st. Rights, 

2nd. Obligations, 

Rights are in themselves advantages, benefits, for him who enjoys 
them. Obligations, on the contrary, are duties, charges, onerous to him 
who 0 - . : t to fulfil them. 

Rights and obligations, though distinct and opposite in their na- 
ture, are simultaneous in their origin, and inseparable in their existence. 
In the nature of things, the law cannot grant a benefit to one without 
imposing, at the same time, some burden upon another ; or, in other 
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words, it is not possible to create a right in lavor of one, except by 
creating a corresponding obligation imposed upon another, IIow con- 
fer upon me the right of property in a piece of land ? By imposing 
upon all others an obligation not to touch its produce. How confer 
upon me a right of command ? By imposing upon a district, or a num- 
ber of persons, the obligation to obey mo. 

The legislator ought to confer rights with j)lcai;ure sinee they aro 
in themselves a good ; he ought to impose obligations with reluctance, 
since they are in themselves an evil. According to the principle of uti- 
lity, he ought never to impose a burden except for the purpose of con- 
ferring a benefit of a clearly greater value. 

By creating obligations, the law to the same extent trenches upon 
liberty. It converts into offences acts which would otherwi^^e be pcriaii-^ 
led and unpunishable. The law creates an offence either by a positive 
command or by a prohibition. 

These retrenchments of liberty are inevitable. It is impossible to 
create rights, to impose obligations, to protect the person, life, reputa- 
tion, property, subsistence, liberty itself, except at the expense of li- 
berty. 

But every restriction imposed upon liberty is subject to be followed 
by a natural sentiment of pain, greater or less ; and that independently 
of an infinite variety of inconveniences and sufierings, which may result 
from the particular manner of this restriction. It follows, then, that no 
restriction ought to bo imposed, no power conferred, no coercive law 
©auctioned, without a sufficient and specific reason. There is always a 
reason against every coercive law — a reason which, in default of any 
opposing reason, will always be sufficient in itself; and that reason is, 
that such a law is an attack upon liberty. He who proposes a coercive 
law ought to be ready to prove, not only that there is a specific reason 
in favor of it, but that this reason is of more weight than the general 
reason against every such law. 

The proposition that every law is contrary to liberty, though as 
clear as evidence can make it, is not generally acknowledged. On the 
contrary, those among the friends of liberty who are more ardent than 
enlightened, make it a duty of conscience to combat this truth. And 
how ? They pervert language ; they refuse to employ the word liheriy 
in its common acceptation ; they speak a tongue peculiar to themselves. 
This is the definition they give of liberty: Liberty consists in the righ 
of doing everything which is not injurious to another. But is this tlio 



70 


THE LEGAL COMPAxMlON. 


ordinary sense of the word ? Is not the liberty to do evil liberty ? If 
not, what is it ? What word can we use in speaking of it ? Do we not 
fcay that it is necessary to take away liberty from idiots and bad men, 
because they abuse it ? 

According to this definition, we can never know whrther we have 
the liberty to do an action until we have examined all its wnsequences. 
If it seems to us injurious to a single individual, even though the law 
permit it, or perhaps command it, we should not bo at liberty to do it. 
An officer of justice would not be at liberty to punish a robber, urriess, 
indeed, he were sure that this punishment could not hurt the robber ! 
ISuch are the absurdities which this definition implies. 

What does simple reason tell us ! Let us attempt to establish a 
series of true propositions on this subject. 

The only object of government ought to be the greatest possible 
Ijappiness of the community. 

The happiness of an individual is increased in proportion as his 
sutferings are lighter and fewer, and his enjoyments greater and more 
numerous. 

The care of his enjoyments ought to be left almost entirely to the 
individual. The principal function of government is to guard against 
pains. 

It fulfils this object by creating rights, which it confers upon 
individuals : rights of personal security, rights of protection for honor, 
rights of property, rights of receiving aid in case of need. To these 
rights correspond offences of different kinds. The law cannot create 
rights except by creating corresponding obligations. It cannot create 
rights and obligations without creating offences. It cannot command 
nor forbid without restraining the liberty of individuals. 

It appears, then, that the citizen cannot acquire rights except by 
sacrificing a part of his liberty. But even under a bad government 
there is no proportion between the acquisition and the sacrifice. Go- 
vernment approaches to perfection in proportion as the sacrifice is less 
and acquisition more. 
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CALCUTTA HIGH COURT. 

The \hth June, 1875. 

PllKSKNT : 

Mr. .Tuatice Markby and Mr. Justice Morria, Judges. 

Mahomed Arsad Ciiowdri?* (a Defendant,) 
rs. 

Yakoob Ally, (PlahiUjf.) 

Limitation — Minor, Purchaser from — Representatue — 

Act IX. oflSll, s. 7— Act XIV. of 1850, jr. 11. 

Whatever may have been the effect of a. 11 of Act XIV. of 1859, as to extending the 
privilege given to a minor to his representative, s. 7, the corresponding section of Act IX. 
of 1871, limits the privileges to the minor himself and hia representive after hia death ; and 
therefore a purchaaei from a minor cannot claim the benefit of that section. 

This was a suit for recovering possession of an elephant or its value 
and damages. The plaintiff made his claim on the allegation that the 
elephant at first belonged to Nowab Ali Chowdiy, upon whose death in 
F. S. 1374 (1866-67), it devolved upon his v/ife (the third defendant), 
who was then a minor ; that in the same year, on the 2nd of Magh 
(32nd January 1867), the first defendant, Mahomed Arsad Chowdry, 
wrongfully took possession of the animal and that the third defendant, 
on attaining her majority in F. S. 1280 (1873), sold it to the plain- 
tiff, who, on the 25th of June 1874, instituted the present suit for the 
recovery thereof. 

Markby, J. (After stating the facts of the case said) : — The date 
when the elephant was taken out of the possession of the then owner, was 
the 2nd Maugh 1274 (22nd January 1867). And whatever be the exact 
nature of the cause of action which is put forward in this suit on the 
part of the plaintiff, it is admitted that the suit would be barred by the 
law of limitation, unless the plaintiff can bring himself within the pro- 
visions of s, 7, Act IX. of 1871. 

It is not contended that the plaintiff himself is a minor, but he 
seeks to take benefit of that section as purchaser from a person who was 
a minor w'hen this cause of action accrued. He is in fact the purchaser 
of the minor^s claim to the elephant, and of her claim to damages on ac- 
count of the elephant having been taken out of her possession. Now by 


^ Vidt 15; B. L. R., P 357. 
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s. 4 of the Limitation Act (Act IX, of 1871), every suit must be 
broui,^ht withiu the time specified in the schedule, unless there is some- 
thing^ in the provisions in s. 5 to 'ZG of the Act itself, which absolves 
the plaintiff from That necessity. 

It is not a question therefore, as is argued before whether by 
the words of s. 7 the purchaser from the minor is excluded, ^ut whether 
he can bring himself within the provisions of that section. The general 
words of s. 4 are sufRcient to exclude him unless he can do this. Now, 
the first part of the section says : — If a person entitled to sue, be at 
the time the right to sue accrued, a minor, or insane, or an idiot, he 
may institute the suit within the same period after the disability has 
ceased, or (while he is at the time of the accrual affected by two disabi- 
lities) after both disabilities have ceased, as would otherwise have been 
allowed from the time prescribed therefor in the third column of the 
second schedule hereto anuexed.^^ 

That is a right clearly personal and restricted to the minor himself. 
Then the third clause goes on to say : — When his (the minor’s) disabi- 
lity continues up to his death, Lis representative in interest may insti- 
tute tbc suit within the same period after the death as would otherwise 
have been allowed from the time prescribed therefor in the third column 
of the same schedulc.^^ 

The minor, therefore, oi his represen lative in interest after his death, 
has a special period allotted to him for bringing the suit. There are no 
words whatsoever in s. 7, which would give to any other person, in 
whatever way he might happen to be connected with tlic minor, any other 
period for bringing the suit than that specified for ordinary persons. That 
this is the true construction of this section also appears to be clear, if wc 
compare the words of s. 7 of tlie present Limitation Act with the words 
of s. 11 of Act XIV. of 1859. There the words are If at the time 
when the right to bring an action first accrues, the person to whom the 
right accrues is under a legal disability, the action may be brought by 
such person or his representative within the same time, &c.^^ 

There is nothing there which in express terms limits the term 
representative’^ to a representative at the death of the minor. AVhe- 
ther upon the true construction of s. 11 the word '^representative’’ 
can be extended so as to include a purchaser from the minor suing in 
his life-time, is a matter which of course we are not at present concern- 
ed to consider. No case has been shown to us, in which that section 
has been so extended. But, however that may be, it seems clear that 
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the intention ot‘ the Legislature was to make the language of the new 
Act more strict than the language of the old Act, and to limit the 
advantage of that section to the minor himself and to his representative 
after his death. 

Some argument was addressed to ns as to the improbability of the 
Legislature debarring the purchaser from a minor from any advan- 
tage which the minor himself might have. That is not a matter which 
can in any way enter into consideration of the construction of a section, 
the language of which is not in any way ambiguous. But so far as this 
particular tiise is concerned, 1 think we may fairly say that we have no 
hesitation whatsoever in applying the law of limitation to the claim of 
the plaintiff. The claim is one which we should by no means encouragej 
even supposing we do not go so far as to hold that it is one which is 
contrary to the policy of the law, and therefore void. It is quite clear 
that it was a purchase of a very speculative kind, and it is by no means 
improbable that, what is really meant to be tried under the allegation 
of this purchase, is some ulterior claim to more substantial part of the 
property ol the minor. Therefore upon this ground of limitation alone, 
and without entering into any other portion of the case, wo hold that the 
claim of the plaintilf is barred. But as there is a possibility of further 
litigation, we think it right to add that we express no opinion whatso- 
ever whether the facts have been rightly found by the Court below. On 
the contrary, we feel bound to say that the investigation of facts in this 
case has not been in our opinion by any means satisfactory. 

The judgment of the lower Court is reversed, and the suit dismissed 
with costs in this Court and in the Court below. 

An Instance of Cross Examination.— Q. — " How many knaves do you suppose live 
in this street besides yourself Besides myself ! do you mean to insult mo V ** Wel^ 

then, how many do you reckon including yourself T 

An Account of a Celebrathd Judge. — A late celebrated judge, who stooped very 
much when walking had a stone thrown at him one day, which fortunately passed over him 
without hitting him. Turning to his friend, ho remarked Had I been an upright judge 
this might have caused my death.” 
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PRIVY COUNCIL. 

The Ind and Vlnd Jwie, 1375. 

Present : 

Sir J . W. Colvilc, Sir B. peacock, Sir M. E. Smith, and Sir R. P. Collier. 

On appeal from the High Court of Judicature at Madras, 

Sadasiva PiiLAi* (Plaintiff) 
vs, 

Ka^ialixga PiLLAi, (Defendant.) 

Act XXIIL c/18Gl, s. 1\ ^Execution — Mesne Profits and 
Interest — Estoppel. 

In construing the provisions of s. 11, Act XXIII. of 1861, notwithstanding certain 
earlier decisions to a contrary effect, all tho Indian High Courts have now recogniz- 
ed it to be settled law that, where tho decree is silent touching interest, or mesne 
profits, subsequent to the institution of the suit, the Court executing tho decree cannot, 
under the section in question, assess or give execution for such interest or mesne profits, 
but that the plaintiff is at liberty to assert his rights thereto by a separate suit. 

The Judicial Committee of the Privy Council, although of opinion that, if the matter 
had been res Integra, the provisions of tho section might havo admitted of a diflferent inter- 
pretation, being unwilling to run counter to along and concurrent course of decisions of tlie 
Indian Courts in what is really a mere matter of procedure, accepted this construction of 
the Uw as binding. 

The plaintiff obtained a decree for the possession of certain lands, with mesne profits 
up to the date of suit. No claim was made in the plaint for mesne profits accruing due 
after tho date of suit, and the decree was silent in respect thereof. An appeal against 
the decree having been brought by the defendant, execution was from time to time 
stayed by the Court on the defendant giving security, to abide the event of the ap- 
j)eal, for the execution of tho decree, and for payment of the mesne profits accruing, while the 
plaintiff remained out of possession. Tho decree having been confirmed on appeal, the 
plaintiff applied for execution in respect of the interim mesne profits. 

Held in the Court below that, as these were not provided for by the decree, they could 
not, under s 11, Act XXIII. of 1861, be awarded in execution, but must be made the sub* 
j<‘ct of a separate suit. 

Held by the Judicial Committee that tho proceedings whereby tho defendant led the 
Court to stay execution and continue him in possession, laid him under an obligation to 
.iccount in the suit for the mesne profits which he engaged to pay; and that this obligation 
was capable of being enforced by proceedings in execution, notwithstanding the con- 
struction given by the Court to section 11; since even if the defenJant’s liability to account 
were not to be considered “ a question relating to the execution of the decree,” within the 
moaning of tho section, he was, in any case, ppecluded by the ordinary principles of estoppel 
from contending that tho mesne profits in question were not payable under tlie deoroe. 

Where a Court has a general jurisdiction over the subject-matter of a claim, parties ma}' 
be held to an agreement that the queatioM between them should be heard and defcormino ! 
by proceedings contrary to the ordinary cursus curies. 


* Fwfclfi, B. L. n, 1 383. 
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Sir J. W. Colvile.— *Shunmooga Pillai and CLiddunbrun Pilla 
were cousins, and tbe only members of a joint and undivided Hindu fa- 
mily. Shunmooga died first, and in 1858 the appellant, claiming to be 
his adopted son, brought a suit to enforce his rights against Chidduu^ 
brun, who denied the validity of the alleged adoption. The suit was in 
its nature one to establish the plaintiff^s title as the heir of his adoptive 
fatlier, and to obtain a partition of the joint family estate. It specifi- 
cally claimed the mesne profits of the landed property from the date of 
the alleged exclusion, — that is to say, from the Fusli year 1267, corres- 
ponding with 1857-58, but did not claim mense profits for the subse- 
quent years. On the 11th of June 1859, the Civil Judge of Cuddalore 
made a decree in the plaintiff's favor, which affirmed his title as adopted 
vson of Shunmooga, awarded to him a moiety of the joint estate, includ- 
ing certain lands, and the sum of rupees 4,395-6-7^ as his share of tho 
mense profits of such lands for the Fusli year 1267, but was silent as to 
the mesne profits which had accrued since the institution of the suit. Both 
parties appealed against this decree to the Sudder Court of Madras, which, 
by its decree dated the 2l'th of September 1860, dismissed the defen- 
dant’s appeal and modified the decree of the Civil Court by awarding to 
the plaintiff a further sum of Rs. 3,4945-4-1 as the value of his share iu 
certain jewels and other moveable property. It left the decree of the 
Civil Court untouched in respect of the mesne profits of the immoveable 
])roperty. Tho defendant appealed against the decree of the Sudder 
Court to Her Majesty in Council. His appeal abated on his death in 
1862, but was revived by his son, the present defendant, and was finally 
dismissed by an order in Council in February 1864. This antecedent 
litigation, therefore, has conclusively established the title of the plaintiff 
to whatever he can claim under the decree of the 11th of June 1859 as 
varied by that of the 24th September I860, 

In September 1864, the plaintiff commenced the iDroceedings, out 
of which this appeal has arisen, in order to obtain execution of the de- 
cree made in his favor. By his petition he prayed to be put into pos- 
session of bis share of the lands; to have execution for the ascertained 
sums awarded to him by the decree, including the mesne profits for the 
Fusli year 1267, with the interest thereon; and also to have execution 
for the two further sums of Rs. 48,075-14-1, and Rs, 15,890-15-7, the 
first being the alleged amount of mesne profits for the six years from 
Fusli 1268 to Fusli 1273; and the latter the estimated amount of in- 
terest due on such mesne profits. He has been put into possession of 
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his share of the lands^ and may be assumed^ subject to what may be 
said hereafter touching his share of the outstanding debts due to the 
joint estate, to have obtained all to which he can be entitled under the 
decree except the two last mentioned items, or such other sums, it any, 
as may be due to him for the mesne profits for the years inTquestion, and 
interest thereon. His claim to such subsequent profits and interest was 
litigated between him and the respondent in the proceedings which will 
be hereafter more particularly considered. The result of these was an 
order of the Civil Court, dated the 81st of January 1872, which awarded 
to the plaintiff the sum of Rs. 30,223-6-2 for mesne profits, but rejected 
his claim for interest thereon. Against that order both parties appealed, 
the plaiatiflP insisting that he was entitled to more than had been award- 
ed to him for mesne profits, and also to interest on such profits ; the res- 
pondent for the first time contending that inasmuch as the mesne profits 
in question were neither asked for in the plaint, nor awarded to the plain- 
tiff in the decree, the Civil Judge had no jurisdiction to award them 
under s. 11 of Act XXIII. of 1861, the enactment under which he had 
proceeded, and taking other objections to the order. 

On tlie 28th of June 1872, the High Court of Madras disposed of these 
appeals by reversing the order of the Civil Court on the ground that, 
under the decree in the original suit, mesne profits subsequent to 1858 
were not recoverable. The present appeal is against the last-mentioned 
order. 

The first question to be considered is the construction to be put 
upon the 11th section of Act XXIII. of 1861, of which the material 
portion is in the following words : — All questions regarding the 
amount of any mesne profits which, by the terms of the decree, may have 
been reserved for adjustment in the execution of the decree, or of any 
mesne profits or interest which may be payable in respect of the subject- 
matter of a suit, between the date of the suit and the execution of the decree, 

and any other questions arising between the parties to the 

suit in which the decree was passed, and relating to the execution of the 
decree, shall be determined by order of the Court executing the decree, 
and not by separate suit, and the order passed by the Court shall be open 
to appeal.^^ 

It is contended, on behalf of the appellant, that the words “ all 
questions regarding the amount of any mesne profits or interest which 
may be payable in respect of the subject-matter of a suit between the 
date of the suit and the execution of the decree, are wide enough to 
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embrace, and ought to be taken to embrace, the claims now under 
consideration. On the other hand, the learned counsel for the respon- 
dent insist that the word payable^^ is to bo read as " payable under 
the decree,^^ and have cited numerous cases to show that, notwithstanding 
some earlier decisions to the contrary, all the High Courts of India have 
now accepted as settled law these propositions : 1st, that where the de- 
cree is silent touching interest or mesne profits subsequent to the insti- 
tution of the suit, the Court executing the decree cannot, under the 
clause in question, assess or give execution for such interest or mesne 
profits ; and 3nd, that the plaintiff is still at liberty to assert his right 
to such mesne profits in a separate suit. That this construction has 
now for several years prevailed in the High Court of Calcutta is shown 
by the Full Bench ruling of the 13th of September 1866 — Mosoodun 
Loll V. Bheekaree Singh (1) ; the decision of the 18th of June 1868 — 
Ilaramohini Chowdhrian v. Dhanmani Chotodhrian (3) ; and numerous 
other cases. That it has been adopted by the other High Courts is 
shown : as to that of the North-West Provinces, by the decision of the 
30th of November 1869 — Chowdhree Nain Singh v. Jawahur Singh (3) ; 
as to that of Madras, by the ruling of the 3 2th of February 1869 Stihbd 
Venhataramaiyan v. Subraya Aiyan (4) ; and as to that of Bombay, by 
the Full Bench ruling of the 10th of December 1867, in Badkahai v. 
Badhabai (5), followed by the decision of the 15th of June 1869 in Si- 
taram Amrut v. Bhagmni Jaganatk (6). 

The alleged consensus of the Indian Courts being thus established, 
their Lordships, whatever their opinion upon the construction of this 
clause might have been, had the question been res integra^ do not think 
it would be right to run counter to so long a course of decision upon 
what is, in fact, merely a question of procedure, — it being admitted that 
the plaintiff may assert rights of this nature, if they exist, in a separate 
suit. They, therefore, accept the construction of the Indian Courts as 
settled law ; and that acceptance, as was admitted at the bar, suffices to 
dispose of the claim to interest on the subsequent mesne profits which 
is raised by the present appeal. 

It was, however, contended, as to the principal of the mesne profits 
in question, that the special circumstances of this case take the plain- 
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tiff's claim out of the general rule ; and are sufficient to support the or- 
der of the Civil Court of the 31st of January 187S. And their Lord- 
ships will now proceed to consider what those circumstances are and the 
legal effect of them. 

The decree of the 11th of June 1869 conclusively estalflished the right 
of the plaintiff as against the defendant to a share in ih6 lands forming 
part of the joint estate, and to the mesne profits attributable to that 
share for the Fusli year 1267, being the year next preceding the institu- 
tion of the suit. His title, therefore, to the lands, of which he^has ob- 
tained possession, and to mesne profits on those lands from a certain 
date, cannot be impugned. Had there been no appeal, and the decree 
had been followed by immediate execution, the plaintiff would have 
been put into possession of his lands, and would ever since have received 
the rents and profits of them. The only mesne profits touching which 
any question could have arisen, would have been those for the year which 
elapsed between the date of the institution of the suit and that of tbc 
decree. Execution was suspended, but not necessarily suspended, by 
the appeals, and the defendant could only remain in possession on the 
terms of giving security for the execution of the decree, should it be 
affirmed against him. 

Such being the legal position of the parties, the plaintiff, on ibo 
8th of December 1859, presented a petition to the Civil Judge of Cud- 
dalore, claiming, in addition to the mesne profits specifically given by the 
decree, a certain sum as the then ascertained mesne profits for the Fusli 
year 1268 (being that which immediately followed the institution of the 
suit), and a further sum for the mesne profits not yet ascertained for 
the Fusli year 1269 ; and praying that, should the defendant fail to 
give security for the subsequent profits, security to abide the event of 
the appeals should be taken from the plaintiff, and that he should be 
allowed to take out immediate execution. A counter-petition was filed, 
and other proceedings had ; but ultimately an order of the Court was 
made, under which the defendant executed the instrument of the 26th 
of January 1860. 

The Sudder Court made its decree disposing of the appeals in Sep- 
tember 1860 ; and on the 11th of December in that year the plaintiff, 
contemplating the possibility of the appeal to Her Majesty in Council, 
which was afterwards preferred, made a second application to the Civil 
Court of Cuddalore, praying that the defendant might give further sc- 
curily to cover both the additional sura awarded to the plaintiff by the 
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decree of the Sudder Court, and the mesne profits of the lands for the 
current Fusli year 1270; and that in default of his doing so, security 
to sibide the event of the appeal might be taken from the plaintijff, and 
he be allowed to execute the decree. Upon this second application an 
order of the Court was made, under which the defendant executed the 
further security of the 19th of March 1861. 

The original defendant died, and the appeal was revived by the res- 
pondent as his son and heir some time in 1862. 

On the 29th of January 1863, the plaintiff applied again to the Civil 
Court of Cuddalore, praying that the respondent, as the heir of the 
original defendant, should give security for the mesne profits for the 
Fusli years 1271 and 1272, with the usual alternative that, if he should 
fail to do so, security to abide the event of the appeal should be taken 
from the plaintiff, and he be allowed to have execution. On this ap- 
plication an order of the Court was made, under which the respondent 
executed the document dated the 25th April 1863. 

That instrument is addressed to the Civil Court of Cuddalore, is en- 
titled a ready-money security bond respectfully executed by the res- 
pondent as son and heir of the original defendanV^ and is in these 
words : — 

“ Pursuant to the order passed by the Court requiring me to furnish 
security for the two Fuslis 1271 and 1272, the probable amount whereof 
has been put down at Rs. 9,880-12-11 for both the Fuslis, in original 
suit (O. S.) No. 1 of 1858 of the said Civil Court, I agree to pay up 
the same when the original decree comes to be executed. Failing to do 
so, I consent to my property hereunder mentioned being proceeded 
against, and the amount recovered. Deducting, therefore, from the said 
amount of Rs. 9,880-12-11, Rs. 4,616-15-11, which is the surplus in the 
security furnished in 1270, the remainder is Rs. 5,264-13-0 ; for this 
amount I give you a security lien upon the property hereunder men- 
tioned, and indisputably belonging to my share.^^ Then follows a list 
of property. 

The two former instruments executed by the original defendant are 
substantially to the same effect. They are also addressed to the Civil 
Court ; they contain an obligation to pay subsequent mesne profits for 
the years which they respectively cover, and point even more plainly 
to the aseertainment of the amount of such profits when the decree 
should come to be executed, and to their realisation, if not then paid, 
by the Court. The effect then of each document sterns to be an under- 
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taking on the part of the person e.xecuting it, and that not by a mere 
written agreement between the parties, but by an act of the Court, that 
ill consideration of his being allowed to remain in possession pending 
the appeal, he will, if the appeal goes against him, account in that suit, 
and before that Court, for the mesne profits of the ycA* in question. 
That such was the understanding of the parties is shown \)y the earlier 
proceedings in execution, and in particular by the respondent's coun- 
ter-petitions of the 13th of October 18G4 and the 25th of April 18G8. 
By the first of these the respondent, not disputing his liability for the 
six 3 -ears' mesne profits claimed, though he did dispute his liability for 
interest thereon, offered terms of compromise, and only suggested that 
the account, by reason of its complexit}'^, would be better taken in a 
regular suit. The second contains this statement : — The plaintiff now 
claims mesne profits for the years subsequent to the decree. Though 
this petitioner is bound to pay the same, still the amount asked by the 
plaintiff is excessive, and has been fixed by him at his pleasure aiid 
then follows a plea ad misericordiam. The objection now taken to the 
recovery of these subsequent mesne profits by proceedings in execution 
was first taken by the respondent in the grounds of appeal filed by him 
in May 1872. That the respondent should have come under the obliga- 
tion supposed ; that the plaintiff should have failed to apply either to the 
Civil Court or to the Appellate Court for the amendment of the original 
decree by making it a decree for mense profits subsequent to the institu- 
tion of the suit; and that the respondent should have omitted, whilst the 
proceedings in execution in the Civil Court, to take the objection now 
taken to them, are all circumstances which the fact that up to December 
1867 the wider construction for which the appellant contends was put 
upon the 11th section of the Act of 1861 by the Courts of the Presiden- 
cy of Madras, and regulated their practice, goes far to explain. But if 
the respondent has contracted an obligation to account in this suit for 
the subsequent profits claimed, he cannot escape from it, because when 
he contracted it the course and practice of the Courts proceeded upon 
a construction of a Statute which has since been pronounced to be er- 
roneous. 

Their Lordships will now consider some of the objections which have 
been taken to the conclusion that the respondent has, by the proceedings 
in question, incurred the obligation supposed. 

It was said that the last (so-called) security bond" was alone the 
act of the respondent, and a distinction was taken between his obliga- 
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tion under that and those incurred by his father under the two other 
instruments. Their Lordships, however, observe that these are not mere 
bonds of the father, in respect of which the respondent as heir might bo 
liable in the ordinary way. They are proceedings in Court importing a 
certain liability to be enforced in the suit against the defendant to that 
suit. By reviving the appeal, the respondent substituted himself for his 
father as defendant in the suit ; and assumed the position of defendant 
with all the rights and liabilities which had previously attached to it. 
And that he intended to do so is further shown by the claim in bis se- 
curity bond to take credit for a sum which ho alleged to be surplus se- 
curity given by the preceding bond. 

Again, it was suggested that the proceedings in the lower Court, 
which resulted in these security bonds, were irregular ; that after the 
appeal to the High Cour t the power to allow or to suspend execution, 
and, in the latter case, to fix the terms on which execution should bo 
suspended, belonged solely to the Appellate Court. Their Lordships 
are by no moans clear that this objection is well founded ; but whether 
it be so or not, it comes too late. It was never taken in the lower Court 
where the proceedings were Lad. There was no appeal from the orders 
of that Court, which directed security to bo given. It would be in the 
highest degree unjust to allow such an objection now to prevail against 
the appellant. 

Again Mr. Norton argued that the proceedings of the Civil Court 
of Cuddalore in the appointment of the commission and the assessment 
of mesne profits were irregular, because its powers were spent, at all 
events as to the mesne profits, by the execution issued by Mr. Ellis, the 
then Judge, in January 1865. Their Lordships can see no ground for 
this objection. It would seem that the intention of the Court, whether 
under Mr. Ellis, or his successor, Mr. Hodgson, was to give the plain, 
tiff execution as prayed by his petition, but to give it piecemeal, and as 
it could conveniently be given. The order in question gave him execu- 
tion for the ascertained sums to which he was entitled under the decree. 
In December 1865, he was under a later order put into possession of 
the land. The amount of the subsequent mesne profits could only be 
ascertained by inquiry. The same proceedings would probably have 
been had if the decree had expressly given the mesne profits subsequent 
to the institution of the suit under s. 196 of the Code of Procedure. 

Upon the whole, their Lordships are of opinion that the respondent, 
by the proceedings in question, did come under an obligation to account 
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in this suit for the subsequent mesne profits of the appellant's land, 
which was capable of bein^ enforced by proceedings in execution, not- 
withstanding the construction of the 11th section of the Act XXIIL of 
1861, which now prevails in Madras. They conceive that this liability 
made the accounting ^^a question relating to the execution of the de- 
cree" within the meaning of the latter clause of the section. But even 
if it did not, they think that upon the ordinary principes of estoppel 
the respondent cannot now be heard to say that the mesne profits in 
question are not payable under the decree. Nor do they feel pressed by 
the observations made by Markby, J., in the case of Mowri Singft v, 
Bijaj/nath ChattapacUya (1). 

The Court here had a general jurisdiction over the sub ject-matter, though 
the exercise of that jurisdiction by the particular proceeding may have 
been irregular. The case therefore seems to fall within the principle 
laid down and enforced by this Committee in the recent case of Pisani 
V. The Attorney-General of Gibraltar (2), in which the parties were held 
to an agreement that the questions between them should be heard and 
determined by proceedings quite contrary to the ordinary ciirsns curitz, 

From what has been said it follows that, in their Lordships' opinion, 
the order of the High Court, which is under appeal, ought to be reversed. 
Their Lordships would have felt great regret in coming to the contrary 
conclusion. That proceedings begun in 1861, and for several years 
carried on without objection, should in 1875 be pronounced iiifructuous 
on the ground of irregularity, and the party relegated to a fresh suit in 
order to assert an indisputable right, would be a result discreditable to 
the administration of justice, Tii such a suit the plaintiff would pro- 
bably find himself, cither successfully or unsuccessfully, opposed by a plea 
of limitation. If such a plea were successful, great injustice would be 
done to the plaintiff; if it were unsuccessful, the respondent would pro- 
bably find himself in a worse position than that in which he will bo 
placed by the allowance of this appeal; since in such a suit the plaintiff 
might recover interest. 

With the claim for interest made by the present appeal their Lord- 
ships have already dealt. They can see no grounds for the other objec- 
lions taken by the appellant to the order of the Civil Coart. They are 
of opinion, in particular, that, in the circumstances of the case, that 
Court could not have dealt otherwise than it has dealt with the plain- 
tiff's share in the outstanding debts. On the other hand, the respondent 
has not insisted on any of the objections taken in his grounds of appeal 
to the High Court other than that on which the High Court made its 
Order, Their Lordships, therefore, will humbly advise Her Majesty to 
Teverso the order of the High Court of the 28th of June 187*^, and in 
lieu thereof to order that the appeal against the order of the Civil Court 
of Cuddalore of the 81st of January 1872 do stand dismissed and the 
said order affirmed, and that each party do pay his own costs, both of 
the appeal to the High Court and of this appeal. 


(1) 4, B. L. R., A. a, 111. 


(2) L. R., 5, P. C., 616. 
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LAW AND PACT, 

There is no distinction more important in legal proceedings than 
that which discriminates between Law and Fact. Two matters of inves- 
tigation are presented to every Court, the one relating to what the Law 
has commanded or forbidden, the other dealing with the question 
whether some person indicated has done, or omitted, an act which falls 
under the classification of that which has been so forbidden, or enjoined. 
That it is wise to depute the duty of ascertaining the nature of the Law, 
from the responsibility of determining, whether or not a certain person 
has performed an act or omission attributed to him, has been for ages 
recognised by the legal methods of Great Britain. Nor is there any- 
thing insular in so acting. A distinction between the tribunals appoint- 
ed to try questions of Law and Fact existed among the Romans, and ob- 
tained its clearest expression under their Formulary system. The 
modern course is to have Judges and Juries, the former being under an 
obligation to declare the Law, and the latter to arrive at the matter of 
Fact. Occasionally it has happened that juries have been so manifestly 
unwise in the performance of their duty, that a persuasion of their in- 
competence has become general. But it is worthy of remark that an 
erroneous judgment on their part has rarely ever been prejudicial to the 
liberty of the subject. Injustice may now and then be done by the 
adoption of too lenient a view, in regard to the guilt of a person accus- 
ed, but it is almost an unheard-of thing for a jury to send an innocent 
man, or a man whose guilt rests on no truly satisfactory testimony, to 
punishment. This is the glory of the jury-system. That system has 
been called the palladium of British Liberty, and with justice in respect 
to some critical periods of British Constitutional History. But practi- 
cally that system at the present day is as valuable as ever, though not 
precisely from the same cause. In the nineteenth century we look to 
our juries to save us from judicial blindness and caprice. Twelve men of 
business, who are more or less intimately acquainted with the world 
around them, are infinitely more competent to decido upon the truth or 
falsity of evidence given upon oath, than any judges can possibly be, 
whose minds may be powerful and acute, but who lack that experience 
of out-of-door life, which is necessary to enable any one to see clearly, 
how far certain classes of men are to be relied upon. 

That we have not beep making any rpsh assertion in regard to the 
value of the British plan of leaving a jury to arrive at Fact, while 
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judges arc called upou simply to determine Law, the testimony of many 
of the ablest men that have sat on the bench at Westminster might be 
quoted. It will, however, be sufficient for our present ]>urposc, if avc 
make a short extract from Serjeant Stephen's great work^n the laws of 
England. He says in settling and adjusting a questiorf of fact, when 
entrusted to any single magistrate, partiality and injustice have an 
ample field to range in, either by boldly asserting that to be proved 
which is not so, or by more artfully suppressing some circumSitances, 
stretching and warping others, and distinguishing away the remainder. 
Here, therefore, a competent number of sensible and upright jurymen, 
chosen by lot from among those of the middle rank, will be found the 
best investigators of truth, and the surest guardians of public justice.” 


CALCUTTA HIGH COURT. 

The 21sC March and lOM Aprils 1876. 

Phesent : 

The Hoa’blo Sir K. Gartb, Kt,^ Chief Justice j and the Hon’ble ^Ir. Justice Pontifex. 

The Queen, vs. Hurrybole Chunder Ghose. 

Confession made io a Police Officer who is also a Magistrate— Inadmissi^ 
hiliiy in Jividence — Sec, 25* and 2Gt of Act I, ^ 1S72 — Bemew — 
Criminal Case — s, 167 J ^ Act L of 1872 — Section 26 of the Letters 
Patent. 

The terms of s. 25 of Act I. of 1872 are imperative and a confession made to a Police 
oiBcer, under any clrcumstar^rs^ is not admissible in evidence. The 26th Section is not in** 
tended to qualify the 25th. The humane object of s. 25 is to prevent confessions obtained from 
accused persons through any undue influence, being received as evidence against them. It 
is an enactment to which the Court should give the fullest effect and there is no suflicient 
reason fonreading the 26tb section so as to qualify the plain meaning of the 25th. 


• Section 25 of Act I. of 1872 No confession made to a Police Officer, shall he proved 
as against a person accused of any offence. 

t Section 26 of Act I. of 1872. — No confession made by any person whilst bo lain the 
custody of a Police Officer, unless it ba made in the immediate presence of a Magistrate, 
bhall be proved as against such person. 

It: Section 167 of Act I of 1872. — The improper admission or rejection of evidence shall 
not be ground of itself for a new trial or reversal of any decision in any case, if it shall 
appear to the Court, before which such objection is raised that, independently of the evi^ 
dcnce objected to and admitted, there*was sufficient evidence to justify the decision, or that, 
if the rejected evidence had been received, it ought not to have varied the decision. 
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The Commissioner and Deputy Commissioner of Police are to be considered Police 
Officers in. construing s. 25 of the Evidence Act. 

Section 167 of the Evidence Act applies to civil as well as to criminal cases. The 
Court mentioned in that section which is to decide upon the sufficiency of the evidence t<x% 
support the conviction is the Courf of Review, and not the Court helowt 

Apart from a. 167 of the Evidence Act, s, 26 of the Letters Patent authori 2 ea the High 
Court either to quash or confirm the conviction as they may think proper. 

Garth, C. J. — In this case, the prisoner Hurrybolo Chunder Ghose 
was tried and convicted, at the February Sessions of the High Court, 
for using certain forged documents, and sentenced to ten years’ trans- 
portation. 

At the trial before Mr. Justice Maepherson, it was proposed on tho 
part of the prosecution to put in a confession made by the prisoner. 
The confession was made, in the first instance, to two policemen, and 
taken down in writing, and the prisoner was then brought before the 
Deputy Commissioner of Police, Mr. Lambert, at the Police Ofli(je in 
Calcutta, where he again afl[irmed the truth of his former statement to 
Mr. Lambert, and Mr. Lambert, in his capacity of a Magistrate, re- 
ceived and attested the statement. 

Upon this confession being tendered in evidence, it was objected to 
by the prisoner’s Counsel, upon the ground that it was a confession 
made by the prisoner to a Police officer, and therefore not admissible, 
by reason of the 25th Section of the Evidence Act (I. of 1872). 

In answer to this objection, it was urged on the part of the prose- 
cution— 1st, that Mr. Lambert was not a “ Police Officer” within tho 
meaning of the section ; 2ud, that, if he were, the statement was made 
to him as a Magistrate, and not as a Police officer ; and that the 2nd 
Section was intended to qualify the 25th, so as to make a statement 
even to a Police officer admissible, if made in the presence of a Magis- 
trate. 

The learned Judge at the trial admitted the evidence, and declined 
to reserve the point; but the Advocate-General having since given a 
certificate, under Section 25 of the Letters Patent of the High Court, 
that the point was a proper one to be considered, it has been brought 
before this Court for review, and has been well and fully argued before us. 

It was urged by Mr. Jackson, for the prisoner, that the terms of 
Section 5 are imperative, that a confession made to a Police officer, 
tinder any circumstances, is not admissible in evidence against him, and 
that the 26th Section is not intended to qualify tho 25th; but means 
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that uo confession made by a prisoner in custody, to any person other 
than a Police officer, shall be admissible^ unless made in the presence of 
a Magistrate. 

I am of opinion that this is the true meaning of the 25th Section. 
Its humane object is to prevent confessions obtained frofl;i accused per- 
sons through any undue influence, being received as evidence against 
them. It is an enactment to which the Court should give the fullest 
effect, and I see no sufficient reason for reading the 26th Section s6 as 
to qualify the plain meaning of the 25th, 

But then comes the question whether Mr. Lambert was a Police 
Officer within the meaning of Section 25. 

It was argued, and with some force, that the term Police Officer 
did not mean a Deputy Commissioner of Police ; that it comprised 
only that class of persons who are called in the Bengal Police Act (Act 
IV. of 1868) members of the Police Force^^; and that the object of 
the Evidence Act was not to prevent a gentleman in Mr. Lambert’s po- 
sition from taking a confession, but only ordinary members of the Po- 
lice force, who are personally and constantly engaged in the detection 
of crime and the apprehension of offenders. 

There is no doubt that, looking at the various sections of Act IV. 
of 1868 B. C., the Deputy Commissioner of Police is not a member of 
the Police force within the meaning of that Act, and, moreover, on 
looking back to the Police Act of 1861, it will be found that the term 
Police officer,^^ as used in that Act, has generally the same meaning 
as a member of the Police force in the Act of 1868 ; but, in construing 
the 25th Section of the Evidence Act of 1872, 1 consider that the term 
Police officer should be read not in any strict technical sense, but ac- 
cording to its more comprehensive and popular meaning. 

In common parlance and amongst the generality of people, the 
Commissioner and Deputy Commissioner of Police are understood to 
be officers of Police, or in other words Police officers, quite as much as 
the more ordinary members of the force ; and, although in the case of a 
gentleman in Mr. Lambert's position, there would not be, of course, the 
same danger of a confession being extorted from a prisoner by any un- 
due means, there is no doubt that Mr. Lambert's official charaoterj and 
the very place where be sits as Deputy Commissioner, is not without its 
terrors in the eyes of an accused person ; and I think it better in con- 
struing a Section such as the 25tb; which was intended as a wholesome 
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protection to the accused, to construe it in its widest and most popular 
signiication. 

I am of opinion, therefore, that the confession made by the pri- 
soner in this case ought not to have been admitted at the trial. 

But then comes the further very important questipn, what should 
be the effect of this improper admission of evidence on the proceedings ? 

The 167th Section of the Evidence Act provides that ''the impro- 
per admission of evidence shall not be ground of itself for the reversal 
of any decision in any case, if it shall appear to the Court before which 
such objection is raised that, independently of the evidence objected to 
and admitted, there was sufficient evidence to justify the decision and 
I was certainly disposed to think, before hearing Mr. Jaekson^s argu- 
ment, not only that this section applied to criminal as well as civil 
cases, but that the Court which had to determine whether, indepen- 
dently of the evidence objected to, there were sufficient materials to 
justify a conviction, was the Court below, before which the case was 
originally tried ; and, upon this assumption, my learned colleague and 
I consulted Mr. Justice Macpherson, who certified that there was ample 
evidence in the Court below, independently of the admission, to justify 
the conviction in this case. 

Mr. Jackson, however, desired to be heard upon the effect of Sec- 
tion 167, and he had urged upon us, — first, that the section does not 
apply at all to criminal cases, and, secondly, that, if it does, the Court 
to determine whether the conviction ought to stand, is not the Court 
which tried the case, but the Court before whom the point of the ad- 
missibility of the evidence was argued. 

Mr. Jackson insisted that the word "decision” used in Section 167 
was one inapplicable to a criminal case tried on the original side of this 
Court, and that it never could have been intended by the legislature 
that a case triable by a jury, and of the facts of which a jury alone are 
the proper judges, should be virtually re-tried by any Court not con- 
sisting of a jury ; and in aid of his argument, he cited the case of Begina 
Navrojee Dada Bhai (IX., Bombay L. R., p. 868.) 

I am unable, however, to discover any sufficient reason why the 
167tli Section of the Evidence Act should not apply to erimina}, as well 
as civil, cases. It is perfectly true that the word decision is more gene- 
rally used as applicable to civil proceedings, but it is by no means in- 
appropriate to criminal cases; and, if it was the intention of the legis- 
lature to use an expression which would apply equally to civil as to 
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oriminiil proceediugs, there is properly no other word which would have 
answered their purpose better. Many other provisions of the Evidence 
Act apply equally to all judicial enquiries, and, if the nature of the 
mischief which the section was intended to remedy is considered, there 
is at least as much reason why it should apply to criminal as to civil 
proceedings. The Court have no power in a criminal Jase to order a 
new trial, and, if, in each instance where evidence is Improperly ad- 
mitted or rejected, the conviction is to be quashed, a lamentable failure 
of justice would often be the consequence. 

I am of opinion that Section 167 does apply to criminal cases, but, 
upon consideration, I think that the court mentioned in that section 
which is to decide upon the suflSciency of the evidence to support the 
conviction is the Court of review, and not the Court helow. 

The point is certainly ‘^raised,” properly speaking, in the Court 
below, but it is both raised and argued in the Court of Appeal, and we 
think that the proper course of proceeding is for the Court of Appeal to 
decide upon the case, upon being informed from the Judge^s notes, and, 
if necessary by the Judge himself, of the evidence adduced at the trial. 

Apart, however, from Section 167 of the Evidence Act, I think 
that, under Section 26 of the Letters Patent, by virtue of which this 
case has been submitted to us for review, we have a right cither to 
quash or to confirm the conviction, as we may think proper. The sec- 
tion enables the Court, after deciding upon the point reserved or certi- 
fied, to pass such judgment or sentence as it may think right. If, 
therefore, upon reviewing the whole case, we are of opinion that, upon 
the evidence properly received, there is sufficient ground to convict the 
prisoner, I consider that we ought to allow the conviction to stand. 

In the present case, therefore, we have obtained copies of the 
Judsre^s notes at the trial, and have also obtained further informal ion 
from the Judge as to what particular portion of the evidence applied to 
the prisoner Hurrybole Chunder Ghose, and we arc now prepared to 
hear the ’ case argued upon its merits, as to whether there is sufficient 
evidence, apart from that improperly admitted, to support the convic- 
tion. 

PoNTiFBX, J. — I also am of opinion that the confession made by 
the prisoner in Mr. Lambert^s presence ought not to have admitted at 
the trial. Without going so far as to say that Section 25 of the Evi- 
dence Act renders inadmissible a confession made to any person connect- 
ed with the Police, for there are cases in which a person holding high 



1876. 


THE LEGAL COMPANION. 


95 


judicial office has control over and is the nominal head ot the Police in 
his district, I think that, in the present case, it was impossible for Mr. 
Lambert, residing in the house allotted to him as Deputy Commissioner 
of Police, and surrounded by Police immediately under his control, to 
divest himself of his character of a Police officer. I also agree that, 
under Clause 26 of the Charter, which clause deals with cases tried be- 
fore a jury, we are bound to consider the admissible evidence in this 
case, and to pass such judgment and sentence as we shall think right, 
and I come to this couclusiou without reference to Section 166 of the 
Evidence Act. 

I agree that such last-mentioned section is applicable to criminal 
trials, but I have some doubt whether, if we were proceeding under it 
alone, we should be the proper Court to consider the sufficiency or in- 
sufficiency of the evidence in relation to the verdict, 

GAMBLING. 

The tendency to gamble seems irrepressible. First in one form, 
then in another, the passion springs up again after every attempt at its 
extinction. There would seem to be a charm about gambling for the 
inhabitants of every clime. It matters not where one goes, there are 
dice or cards, or the drawing of lots, or some other mode of appealing 
to the determination of Chance. People all over the world believe in 
a divinity whom they call Luck, and are scarcely happy if it be propos- 
ed to them to regulate all their acquisitions by the mere instrumenta- 
lity of patient forethought. The Romans had a deep-seated reverence 
for the goddess Fortuna, and were not disposed to believe the modern 
doctrine that Providence is always on the side of the heaviest battalions. 
A story is told that one of their great generals once so far, forgot what 
was due to the fickle goddess as to describe a certain victory he had 
won, with the addition that in that victory at least there was nothing 
due to Fortune. The fable is, he never succeeded again. The story 
shows the tenacity of the conviction held by the Romans that Fortune, 
Chance, or some power other than mere settled Law, had an influence 
on human affairs ; and that kindred ideas still obtain everywhere is mani- 
fest from the prevalence of what is called gambling. Yet that the habit 
of gambling is prejudicial to the best interests of a Commonwealth is 
generally admitted. We see that little chinks widen, and that the man 
who trusts to Chance one day, in a slight matter, will place his reliance 
upon it another day in a more serious one» Characters under the in« 
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flueace of gambling may be coDtinually seeu, going to the bad^^ as 
the phrase runs. Betting is a modern and English phase of this com- 
mon proclivity^ but fortunately the good sense of the community keeps 
the disposition in our part of the world within safe limits. Certainly 
here in India we suffer little from what has been, in the*case of many 
men in England, a positive mania. Every one there k/lows of some- 
body or other, who has made away with a fine property by incessant 
betting. Now that the pari mntuel" system has been introduced on 
to our Indian race-courses, the very moderate amount of speculation 
that has hitherto characterised the turP^ in this country may be ex- 
pected to become still more sober and restrained. But while that is a 
circumstance to congratulate ourselves upon, it must bo admitted that 
in another direction the gambling tendency is positively running wild. 
A few years ago Indian Itoteries were small affairs. Now they are 
great ones, and people join them in the hope of winning hundreds of 
pounds. There is not much harm of a palpable kind about these race- 
lotteries. No one is ruined by the loss of few rupees. The mischief 
really and truly lies in the universal encouragement that is given to 
a mental mood that is not a good one, and which may bring larger 
evils in its train. Lotteries most certainly are not beneficial to the char- 
acter of any one, and while the winners place money to their credit 
at the Bank they are morally worse off than they were before. 

Section 294A of Act XXVII. of 1870 (the Penal Code) runs 
thus, Whoever keeps any office or place for, the purpose of drawing 
any Lottery not authorised by Government shall be punished with im* 
prisohment of either description for a term which may extend to six 
months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum, or to 
deliver any goods, or to do or forbear doing anything for the benefit of 
any person, or any event or contingency relative or applicable to the 
drawing of any ticket, lot, number or figure in any such lottery, shall 
be punished with fine which may extend to one thousand rupees.^' 

Bace lotteries seem to have a sort of prescriptive legality, if they do 
not possess any better title. 3ut should their already too large figures 
be incroasedi l^islature ought then to take measures against their pro- 
longed existence, the more especially as they are, simply in a matter of 
fact light, ^uite iudefensible for any figure large or small 
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CALCUTTA HIGH COUET. 
The 2Hd December^ 1875« 


Present: 

Hr. Jufitwe MacpberBon and Mr. Justice Horrify Judgei, 


Dtebukee Nunduv Sen**^ and another (Defendanis) AppeUanU^r 

verms 

Mui>hoo Mxjtty Qoopta and another {Plaintiffs) Respondents. 

Act XI ,({f 1865, w. 6 and 1 2 — Civil Courts Jurisdiction o/-^Mqfusstl Small 
Cause Court-^Act XXIII. cf 1861, s. ITl^Speeiat Appeal. 


A suit for a balance due on account of rents coReeted from the plaintiSTs zemindaris by. 
the defendants’ father acting as agent of the ptaintiib, la a suit in which money is claimed 
as due on a contract within the meaning of s. 6, Act XI. of 186SL Where the amount claims 
ed in such a suit does not exceed Bs. 500, it is .^nizable by a Small Cause Court, Uotwith* 
standing it may be necessary to go into the aoeounts of both parties to determine what is 
due. Where such a suit for an amount under Bs. 500 is entertained by the Civil Coprt 
within the local jurisdiction of a Small Cause Courts a special appeal lies to the High Court,. 
8. ^7 of Act XXIII. of 1851 only applying to a suit which is properly brought in a Civil 
Court, because there is no Small Cause Court having jurisdiction to try it. * 

MitOFnfaisov, J. — We think that in tbie case ithe Munsif was righi^ 
in holding^ that the proceeding's throughout have beeci without jurisdiov' 
tion, because the suit is of a class cognizable by the Small Cause Court 
of Rampore Beauleab, and is therefore one which, under s. 12, Act XI. 
•of 1865, could not be heard or determined in any other Court having 
jurisdiction within the local limits of the jurisdiction'^ of that Small 
Cause Court. 

The suit is for a balance claimed to be due on aoeount of rents of 
the plaintiffs' zemindaris collected by the father of the defendants. It 
is a suiit in which mone}* is claimed as due on a contract within the 
meaning of s. 6 of Act XI. of 1865 ; and therefore is a suit cognizable 
by the Small Cause Court, as the amount claimed did not exceed Rs. 
tfQO ; and it is none the less cognizable by 4Aie Small Cause Court, be^ 
cause it may have been necessary to go into the accounts of both partiies 
to «ee whether the amount claimed is really due or not. S. 6 contem- 
plates the possibility of having to examine accounts between parties, for 
it says : — '' The following are the suits which shall be cognizable by 
Courts of Small Causes, namely, claims for money due on bond or Other' 
contract « . • • . or for damages, when the debt, damage, or demand do^ ; 
not exceed in amount or mine the cum of Es. .500, whether on balaneo Of 
account or otherwise." The only balance of account excepted being a 

: , ■ , , . I 'fi 

* Vide 1| Indian Law Beporto, CakuUa Seriea, ,p. 123' 

H 
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balance of partnership account, unless the balance shall have been struck 
by the parties or their agents." 

In thus deciding, we are in accord with the decision of a Division 
Court in the case of Joogul KUhore Roy v. Rughoo Naih. Seal (1). An 
order made by another Division Court, in the case of “KruAtta Kinkur 
Roy V. Madhub Chunder Chuekerbutty, may perhaps appear to decide the 
same question differently. But the Judges in tlie latter case merely con> 
cnrred in the opinion of the Judge of the Small Cause Court, who made 
the reference to this Court. The opinion was that the suit (which in- 
volved intricate accounts) should be tried by the ordinary Civil Court, 
and not by the Court of Small Causes. The technical question of juris- 
diction was not raised either by the Judge of the Small Cause Court 
or by this Court ; and the whole matter seems to have been treated 
more ns one of convenience than of strict law. Moreover, no one 
appeared to argue the case in the High Court. 

It is said that, as the present case has been tried by the Civil Court, we 
have no right to meddle with its decision, because s. 27, Act XXIII. of 
1861, says ; — "No special appeal which shall lie from any decision or order 
shall be passed on regular appeal by any Court subordinate to the High 
Court, in any suit of the nature cognizable in Courts of Small Causes, 
when the debt, damage, or demand for which the original suit shall be 
instituted shall not exceed Ks. 500, but every such order or decision 
shall be final." But s. 27 of Act XXIII. of 1861 applies only to a suit 
which is properly brought in- a Civil Court, because there is no Smalt 
Cause Court, having jurisdiction to entertain it. Where a Small Cause 
Court has been constituted, that Court alone has jurisdiction in a 
certain class of cases. But where no Small Cause Court has been con- 
stituted, that sanie class of cases must be brought in the ordinary 
Courts. If they are properly brought in the ordinary Courts by 
reason of there being no Small Cause Court having jurisdiction, tbeik 
(and then only) s. 27 of Act XXIII. of 1861 is applicable. That section 
is not to be construed as meaning that, if a suit is improperly brought 
in a Civil Court which has no jurisdiction to entertain it, instead of in a 

(1) Speoikl Appeal No. 757 of 1872, heard before Jaokaon and Hitter, J j,, on the 24tU 
April 1873.— This wae a iuit to recover Re. 428, balance of account due from the defendant, 
who had been employed by the plaintiff ae an agent to look after hie law eoite, and receive 
and dieburee money connected with sueb suite, the defendant receiving a monthly salary. It 
was held that it was a sntt within the meaning of e. 6, Act XT. of 1865, and therefore no 
Special Appeal would lie. See also Frotmno- Chunder Soy v. SreenatS Sretmanee, 7, W. 

422 (Jackson and Harkby, JJ.) 
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Small Cause Court which has jurisdiction^ the parties cannot, come up 
in a special appeal to have the matter set right (1). We have ho^dotibt 
that a special appeal does lie in such cases. 

Wc set aside the decree of the Subordinate Judge. The appeal is 
allowed; and the plaintiffs^ suit dismissed^ on the ground that it ought 
to have been brought in the Small Cause Court of Rampore Beauleah^ 
aikl that the Munsif had no jurisdiction. The plaintiff must pay tlie 
costs of this appeal and of the proceedings out of which this appeal 
ariseS; that is to say^ of the last hearing before the Subordinate Judge. . 

CALCUTTA HIGH COURT. 

Tie and \Zth September, 1875. 

PllESENT : 

Mr. JusUce Fhear. 

AIokoondo Lall Shaw* and another [Plalntlffe^ 
versus 

Gonesh Chunder Shaw and another [Defendants.) 

Hindu Law — Wili ^Clause restraining Partition or Enjogment, 

Where a Hindti testator gave all liis immoveable property to hia sons, but postponed 
their enjoyment thereof by a clause that they should not make any divialou for twenty yeart; 
Held that the restriction was void as being a condition repugnant to the gift, and that the 
sons were entitled to partition at once. 

Phear, J. — The testator directs his eldest son to pay out of the pro* 
fits of bis business Rs. 200 a month for the family expenses of his sons, 
if they remain living in commensality, or Rs. 70 a month to himself, 
Guuesh Chundcr, and Rs. 43 and odd annas to each of the three other 
sons if they separate. This is to go on for twenty years, Gonesh Chunder 
managing the property ; meanwhile, if he dies, the next sondn succession 
is to be manager and so on, and the rest of the profits over and above 
the Rs. 200 per month are directed to be invested and accumulated. 
Then the testator declares [read portions of the 1st and 5th paras. 
The first paragraph of the will contains “ After twenty years from my 
death my sons will be at liberty to divide and take the aforesaid business, 
but before tbe aforesaid twenty years (have elapsed) my sons will 
be competent to divide tbe capital stock and profits of the aforesaid btfsU 
ness, and the business will not be made liable for their respective debtSv 

(1) See Tarini Cfaaran Mookerjee «. Bajah Poomo Chunder Boy, 6, B. L. R., 717, 
where, however, tbe order Betting aalde the decree was made under the ISth secUpn of the^ 
High Courts* Act. 

V Fide 1/ Indian Law Beports, Calcutta Series, p. X04. 

M 2 
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The 5th para, was as follows : — “ Whatever other immoveable property, 
&c., I have besides the said business, I give to my sons in equal shares ; 
as soon as they wish they may divide and take it in equal shares. But 
after the lapse of twenty years from my death, my eldest son Oonesb 
Chnnder and his heirs becoming rightful proprietors, will get a 5>anna 
share of the whole of my aforesaid business and the profits thereof and 
the property which has been purchased with the said profits : of the 
remaining 11 'anna share Mokoondo Lall and his heirs will get a 
4>anna share, Promodee Lall and his heirs a tt>anna share, and 
Nrigendro Lall and his heirs a S.anna share.”) 

I entertained some doubts at first whether the passages which I 
have read amounted to any disposition of the property other than the 
Bs. 200 a month daring the period of twenty years. The words ” nei* 
ther he nor any of my other sons shall acquire any rights therein” 
seemed to exclude the supposition that they were intended to have any 
interest in the business daring that time, and some of the words of 
paragraph 5 to some extent confirmed that view. On the other hand, 
the substance of paragraph 5 seems to contemplate that the property is 
given at once in specified shares to the sons; and there would be a very 
considerable inconvenience on the (body of the will on any other inter* 
pretation. I have come therefore to think that the words " neither he 
nor any of my other sons shall acquire any rights therein” mean rights 
of immediate enjoyment. The accumulations which are directed to be 
made and invested are ultimately given to the sons in the same shares 
as the original property ; and on the whole, I think, the true construc- 
tion of the disposition is that the testator gives ail his property in these 
businesses to his sons in the shares which are specified in para. 5 ; but 
postpones their enjoyment of this property for twenty years subject only 
to the monthly gift of Rs. 200 to the sons jointly for household expenses, 
or in the shares I have already mentioned in the event of their living 
separate. Now, without saying that a Hindu testator might not give 
the current profits or income of the property to the trustees and direct 
them to a|>ply this to the payment of debts throughout a specified 
period', as twenty years, 1 do not think it is competent to him to give 
thO' corpus of the property to an adult person and at the same tilne to 
forbid that person from enjoying the property in the way which the law 
allows. The prohibition against receiving and enjoying the income for 
twenty years appears to me simply to be a cCndition imposed on the 
property which is repugnant to the gift. It is pot ^merely the giving 
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of one portion of the property to one person or piOEiiese, anti, th<i reiMiit- 
ing* portion to another person or purpose j bnt it is givings t^ie eSttrc 
property to one person and coupling this gift with a prohibttioii*i^^tfst 
bis enjoyment. The attempt to do this is I think void in law. 
result is that, on this will as I construe it, the parties to thalnvl^it^i^ 
immediately entitled to the businesses subject only to the directioir^with 
regard to the application of Rs. 200 per month for bonsehold'expenses. 
I think therefore they are entitled to the partition. 

HIGH COURT, N. W. P. 

The 26^A August, 1875. 

Present ; 

(Mr. Justice Turuer, Officiaiin^ Chief Justice, and Mr, Justice Oldfield. 

Uda Begum, (Plaintiff) 
versus 

Imad-ud-din* and others, {Defendants,) 

Equitable Estoppel— Laches — Acquiescence — Limitation^ 

The plea of acquiescence is applicable to suits for wbich a fixed term of limitatioa is pr^ 
scribed by law, but mere delay in enforcing a right does not constitute acquiescence. (JtassSI 
liau V. Raja JStau (1), impugned : Peddamuthulaty v. N, Timma Reddy (2), approved witl| 
certain qualifications.) 

The defendants took possession of, and erected huUdi^ga on, land which they knew 
longed to the plaintiff and they had no claim to, without applying to the plaintiff for oon - 
sent. The plaintiff abstained from suing to eject them for one or two years, knowing that 
the defendants were building on the land. 

ffeld, under the circumstances, that the delay in the institution of the suit WAS not 
sufficient to deprive the plaintiff of her right to relief. 

In this case, the plaintiiT was a zemindar; and she being iipctda^ 
nashin, her affairs were managed by her son. The suit related 
plot of land situated within two miles from her residence ; it 
formerly granted to a tenant for the erection of certain kucha biiirH|^ 
thereon, bat the tenant having deserted, the plaintiff took possesskfia tyt, 
it ; the defendants thereafter dispossessed her and having 
the plot erected on it certain kutcha and pucka buildings withbuff 
consent. The plaintiff sued to eject the defendants and to remove 
materials they had brought upon the land. The defendants 
other pleas objected that in as much as the plaintiff had knoirir of llt^ 
erection of the house and had not interfered to prevent it, site be 

• Vide 1, Indian Law Keports, Allahabad. p, 82. 

(1) 2, M«»d. H. C. B„ UL. 270. 
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taken to liavro acquiesced in it, and bad thereby lost her right to the 
relief sought. Tbe Lower Courts found that the plaintiff bad through 
her sOti tbe means of knowing of the erection while in progress, and 
hence inferred her knowledge and from her knowled«*e and inaction, 
that she bad tacitly consented to it and therefore dismissed the suit. 
The plaintiff appealed to the High Court, f 

The judgment of the Court (after setting out the facts of the case) 
was as follows 

The rulings of the Sudder Court as to the effect of delay in the asser* 
tion of a right have been considerably modified or explained by more re- 
cent decisions of this Court, which have, however, we believe, escaped the 
observation of the reporter. We propose, therefore, iudisposiugof thiscasej 
to examine at somewhat greater length than we should have otherwise 
thought it necessary to do the principle on which the rule of estoppel m 
pais appears to rest, and the circumstances to which it should be applied. 
This rule Las been stated generally in the following terms : — If a 
man by words or by conduct has intimated that he consents to an act 
which has been done, and that he will offer no opposition to it, although 
it could not have been lawfully done without his consent, and be thereby 
induced others to do that from which they might otherwise have abstained, 
he cannot question the legality of the act he had so sanctioned to the 
prejudice of those who have so given credit to his words, or to the fair 
inference to be drawn from his conduct.^^ And again ; — If a party 
Las an interest to prevent an act being done and acquiesces in it so as 
to induce a reasonable belief that he consents to it, and the position of 
others is altered by their giving credit to his sincerity, he has no more 
light to challenge the act to their prejudice than be would have had it 
been done by his previous license .” — Cairncross v. Lorimer , 1), 

Mr. Justice Story points out the principle on which tbe rule rests, 
and it is most important that the principle should be borne in mind in 
applying the rule ; — 

This doctrine of estoppels in pais, or equitable estoppels, is based 
upon a fraudulent purpose, and a fraudulent result. If, therefore, the 
element of fraud Is wanting, there is no estoppel. As if both parties 
were equally conusant of the facts, and tbe declaration, or silence, of 
tbe one party produced no change in the conduct of the other, he acting 
solely on his own judgment. Thord must be deception, and change of 
conduct in consequence, to estop the party from showing the truth.”— 


(1) 3, Moeq. H. L. Cm , S29 ; 7, Jur., N. S ,149. 
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(Story^s Equity Junsprudence^ vol. ii., s. lol-ti). Ot course by ftuud fcb® 
author must be understood to mean whatever amounts in law to frauds , 

In Bamsden v, Dj^^on (1) Lord Chancellor Cranworth and L(^d 
'Wensleydale declared that if a stranger builds on the land of another 
supposing it to be bis own^ and the owner does not interfere, but leaves 
him to go on, equity considers it dishonest in the owner to remain 
passive and afterwards to interfere and take the profit Bat if a 
stranger builds on the land of another knowingly, there is no principle 
of equity which prevents the owner from insisting on having back bis 
land, with all the additional value which the occupier has imprudently 
added to it; and Lord Wensleydale added that, if a tenant does the 
same thing, he cannot insist on refusing to give up the estate at the end 
of his term. It was his own folly to build. 

These dicta of the highest authority illustrate the application of the 
general rule. There must be something more than a mere delay in in- 
stituting proceedings to deprive a man of bis legal remedies. We are 
not, indeed, prepared to adopt without qualification an opinion thrown 
out by the High Court of Madras, ** that the equitable doctrine of lach« 
es and acquiescence is not applicable to suits in the Mofussil for which 
a period of limitation is provided by the Limitation Act.^^ — Ramo, IZett^ 

V. Raja Rau (2). 

The rule as expounded by the authorities we have quoted is ohvi-^ 
ously founded on a highly equitable principle, and we see no reason 
why on fitting occasions it should not be applied in this country. Na 
doubt a distinction must be made between those cases in which a suitor 
seeks some relief which, if he proves bis case, the Court is bound to 
grant him, and the cases in which he seeks relief which the Court has 
discretion to graut or refuse. When a suitor has a right to demand 
relief, no doubt a stronger cose must be made out against him than such 
mere tardiness in seeking a remedy which might justify a Court in 
refusing relief when it has a discretion to grant or refuse it. With thia 
qualification we assent to the dictum of the Madras High CouH in 4 
cose decided subsequently to Rama Rau r. Raja Rau (S) to thd el|Nt 
that ou the whole it may be taken as the law both of Couirte of fow! 
and equity that mere laches, short of the period prescribe by tha < ■ 
statute of limitation, is no bar whatever to the enforcement 
absolutely vested in the plaintifis at the period of 


(1) L. K., 1, H, L., 121> ; &1, Jur., N. S., 506 ; U, W. B., 026. 
• (2) 2, Mad, H. C. B, at p. 116. (3>2, Mad. H. C. lU 
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laty V. 'N. Ttinma Reddy (1) j but where there is more than mere laches* 
where there is conduct or language induciug a reasonable belief that a 
right is foregone, the party who acts upon the belief so induced, and 
whose position is altered by tliis belief, is entitled in this country, as in 
other countries, to plead acquiescence, and the plea if sufFiciei^ly proved 
ought to be held a good answer to an action, although the plaintiff may 
have bi ought suit within the period prescribed by the law of limitation. 
In tbc case before us it has been found that the appellant, knowing that 
the respondent was building on her land, abstained from commencing 
proceedings for one or two years. The respondents have set up a title 
to the land which has been held to be manifestly false. They must 
have known they had no claim to it, and they could hardly have doubted 
it belonged to the zemindar. Had they thought it probable the zemindar 
would consent to their usurpation, they might have assured themselves 
on the point by applying to ber before they expended a rupee on the 
land* Under the circumstances, we cannot hold that the delay in the 
institution of the suit is sufficient to deprive the appellant of her right 
to relief. 

The appeal is decreed with costs, and so much of the decrees of the 
Courts below as dismissed the claim to the plot in question in this appeal 
are reversed, and the claim is decreed. 

BOMBAY HIGH COURT. 

The Slh December^ 1875. 

PttESENT : 

The Hon'bld Mr. Justice West and Kanabhal Haridas, Judy a, 

Reg vs. Devama^ and Somsuekhah* 

f%e Code of Criminal Procedure (Act X. of 1873^ w. 315 and 296 — Cowi- 
fioundmg of offences^ Revival of Prosecution-^^^ Dismissal^^ of a 

* warrant case — Practice — Counsel. 

A warrant 'oase a nature not compoandable under a. 214 of the Indian Penal Code 
was '^dismUiBed'^ on the^parties coming to an amicable settlemexrt. 

Reid that the ** dismisear was equivalent to a discharge under e. 216 of the Code of 
'Criminal Procedure, and the composition did not affect the revival of the prosecution, if 
that shoold otherwise be thought necessary or expedient. 

Counsel cannot claioi as of right to be heard on a reference to the High Court under t. 
296 of the Criminal Procedure Code- 

(1)1, Mad. H. a n., at p. 27^ 

• Vide I, Indian Lsw Reports, Sombsy Series, p. Si. 
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The following statement of the facts seems necessary 
In the year 1874, a respectable lady named Subhadra, complaittcdt 
against one Devama and her son Somshekhar, that they broke into her 
residence and abstracted her ornaments to the value of Ks 7,000, Seal'* 
shekhar asserted that he was the owner of the place as well as of the 
property as he was adopted by the complainant. The case was dis* 
missed, the Magistrate recording the following order :~ 

They (the parties) have now come to an agreement, and Subha-, 
dra has withdrawn her complaint on condition that she receives cer- 
tain ornaments and a certain ‘ sari,^ which the other party agree to 
give her. I have, therefore, given these articles to her, and the rest to 
Sorashekhar and Devama, and I dismiss the case.” 

Subsequently disagreements having arisen an application was made 
to revive the prosecution and the case was sent to the High Court under 
Section 296 of the Code of Criminal Procedure Code, 

Peii, CuaiAM.— The accusation made against the accused in this 
case constituted it a warrant case falling under the provisions of Sec- 
tions 213 ct eeq. of the Code of Criminal Procedure. The Magisti*ate, 
Mr. Middleton, after an arrangement had been come to between the 
l)arties, divided the property between them and dismissed the complaint, 
Hy dismiss the case” we understand the Magistrate to have meant 
the same thing as is indicated by Section 215 of the Code of Criminal 
Procedure, where it says that the Magistrate, if he finds that no olTencc 
has been proved against the accused person, shall discharge him.” Dis- 
missal of a complaint” is a phrase properly applicable only to a sum- 
mons case under Chapter XVI. of the Code, and incapable of being ap- 
plied, as Section 212 shows, to any complaint, except in so far as it 
refers to a summons case.” The provisions of Section 215 are highly 
useful in many cases. They enable a Magistrate, when circumstances 
make it expedient, to dispose of an accusation without proceeding to an 
actual conviction or acquittal where a strict application of the criminal 
law would be undesirable. But these provisions are open to abuse, and, 
to guard against their perversion, it is explained (Explanation II.) that 
a discharge is not equivalent to an acquittal, and does not bar the revi- 
val of a prosecution. In the present case, therefore, the course pur$4-^: 
ed by Mr. Middleton, and which seemed to him the more just and ex- ; 
pedient, does not bar the renewal of the proceedings, if to Mr. Jervbis^ 
or the Magistrate of the District sqich a renewal should appear abso-. 
lately necessary or highly desirable. 
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Tbo composition entered into between the parties cannot affect the 
veviTal of the prosecution if that should otherwise be thought necessary. 
House-breaking in order to commit theft is not an offence which, accord- 
ing to Section 214, Penal Code, can be legally compounded, and a with- 
drawal from the prosecution in such a case has not, accord^g to Sec- 
tion 188 of the Code of Criminal Procedure, the effect of an acquittal. 
Section 212 of the Criminal Procedure Code cannot be applied to the 
case, because it is not a summons case, and there is no such provision 
as that contained in Section 212 in the following chapter on warrant 
cases. 

There is no occasion for any order on the part of this Court. The 
case stands free for the exercise of the Magistrate’s discretion, which he 
will naturally not exercise to the snpersession of his predecessor’s order, 
unless it should appear that justice requires him to adopt that course. 

SHORT NOTES. 

CALCUTTA HIGH COURT. 

Act XXFIL qf 1860 — Review. 

A review of judgment is admissible in proceedings under Act 
XXVII. of 1860, although no express provisions for reviews are contain- 
ed in the Act. 

Vide 1, Indiftn Law Reports, Calcutta Series, p. 101, (Qlo vee and Hitter, JJ). The 2Sth 
August, 1S75— Poona Kooer (Petitioner') 


Appeal— Letters Patent, 1865, el. 15 — Act FI. of 1874 — Order granting 
Appeal to Privy Council. 

Under cl. 1 5 of the Letters Patent, no appeal lies to the High Court 
from an order of the Judge in the Privy Council Department, granting 
a CertiScate that a case is a fit case for appeal to Her Majesty in Coun- 
cil. 

Tide 1, Indian Law Beports, Calcutta Series, p. 102. (Haepherson, Qffg. 0. J., and. 
JadcBon, J). The 28rd June, 1875— Mowla Bnkeh. 

Hindu Widow— Property purchased from the proceeds of the estate deviso 

ed — Inheritance. 

'Where an estate was given to the widow with power to use the 
proceeds as she chose, it was held by the Privy Council that the pro- 



1876. 


THE LEGAL COMPANION. 


197 


ceeds or property purchased by her out of the proceeds would belong on 
her decease to her heirs* 

Vide 1, Indian Law Reporto, Calcutta SericBi p. 104, Privy Council.— The 4tb and 
June, 1S75<— Bhagbuti Deye. 

Hindu Law^Age of Majority of Hindus — Act XL, of 1858— 17weoii»- 
scionalflQ Agreement-^Usury , 

A Hindu, resident and domiciled in Calcutta, and possessed of lands 
in the mofussil, borrowed in Calcutta a sum of money from the plain* 
tiff, a professional money-lender, and agreed by his bond to repay the 
principal with interest at 86 per cent, per annum in Calcutta. The de- 
fendant's age, at the time he executed the bond, was sixteen years and 
one or two months; but neither his person nor his property had been 
taken charge of by the Court of Wards, or by any Civil Court* The de- 
fendant having made default in payment, the plaintiff brought the pre- 
sent suit. The defendant pleaded his minority. 

Held by the Full Bench that the law as to the age of minority go- 
verning the case was not Act XL. of 1858, but the Hindu Law, 
under which the defendant was not a minor at the time he executed the 
bond, and that therefore he was liable on it. 

On the merits of the case the lower Court (Phear, J.) found that the 
agreement was unconscionable, and one which a Court of Equity would 
not enforce. Held by the appeal Court (Garth, C. J., and Maepherson, 
J.,) in accordance with the decision of Phear, J., that the plaintiff was 
only entitled to a decree for the amount actually received by the de- 
fendant from him, with interest at 6 per cent. 

Vide 1, Indian Law Reports, Calcutta Series, p. 108. Full Bench (Sir R. Garth, C. J. 
and Jaakeon, Maepherson, Markby and Glover, JJ.) Tho 80th November and Snd Dec 
cembor, 1875.— Mothoormohun Roy ve, Soorendronarain Deb. 


Appeal — Act XXVJL <j/'1860 — Deposit of Security by Person entitled to 

a Certificate, 

No appeal lies under Act XXVII, of 1860 on a question of the 
deposit of security by a person who has been declared entitled to a cer- . 
tificate under the Act* ^ / 

Vide 1, Indian Law Reports, Calcutta Series, p. 127 (Glover and Mitter, Th#' 
20tb August, 1875— Monmoheaeo Dossee. 
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BOMBAY HIGH COURT. 

Hindu Law — Becree^Interest — Rule of ^ damduj^ai\ not applicable to 
amounts due on decrees. 

The rule of Hindu Law, which limits the amount recoverable at 
one time by way of interest to the amount of the principal^cloes not ap- 
ply to an amount recoverable in execution of the decree of a Civil 
Court. 

Vide 1, Indian Law Reports, Bombay Series, p. 73. (West and Nanabhai Haridas, JJ.) 
The 15th December, 1875— Bolkrisbna Bhal Chandra vs, Gopal Raghunath. 


Kaluldyaidar Kkot^Diareiaris — Occupayit— Bombay Act 7. (?/1865, 

2, Cls. 7, Ky and L,, and Section ii%-—Begulation XV IL of 1827, s, 3, 

CL 1, and Section 5, CL ^--^Inferior and Superior Holder-^ Privity 

of Estate. 

Regulation XVII, of 1827, s. 5, enables the Government, and there- 
fore, the holder of the rights of Government, on failure of the superior 
holder to pay the land revenue, to realize it from the inferior holder. 

The laws for realizing the laud revenue establish a kind of privity 
of estate between the superior and inferior holders, by which the latter, 
taking the profits of the land, must satisfy the obligations of the for- 
mer to Government, independently of, and even in opposition to, any 
agreement between the two contracting parties. The liability to pay, 
adheres tof the occupation and enjoyment, and cannot be got rid of, ex- 
cept through its resignation by the sovereign or the sovereign's represen- 
tatives. 

Held, accordingly, that when the person who was the occupant^^ 
of certain land within the meaning of the Bombay Survey Act failed to 
pay the revenue due thereon, the Kahddyatdar Khot might recover the 
amount from that personas mortgagee in possession. 

Vide 1, Indian Law Reports, Bombay Series, p. 70 (West and Nanabhai Haridas, 
JJ). The 80th November, 1875— Kriahnaji Ravji Godbole va. Kam Chundra Sadashiv. 

Registration — Act XX. of 1866. ss. 17 and l^-^Deed of Partition. 

Section 17 of Act XX. of 1866 extends to a deed of partition, and 
this is not prevented by such an instrument being enumerated in s. 
18 amongst those which are optionally registrable. 

Vide 1, Indian Law Reports, Bombay Series, p. 67, (West and Nanabhai Haridas, JJ.) 
^ho l4th December, IST^.-'Sbankar Ram Chundra vs. Ylshua Anant, 
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Limitation — Decree — E^exuHou'-^ Application — Act XIV, of 1859- *Aci 

IXoflSn. 

An application for execution of a decree was made in Februftty" 
1868, and proceedings sufficient to bar limitation under Act XIV, of 
1859 were going on till 30th September 1871. The next application 
for execution of the decree made in October 1872 was held to be barred 
under Act IX. of 1871, as more than three years had elapsed on that day 
from the date of the application in February 1868, 

Held also, following Gouree Sanicar 'vs, Arman All (21, W. R.; 309), 
that an informal application, made on the 30th September 1871, in the 
nature of a petition to the Subordinate Judge to give effect to the ap- 
plication of February 1868 by overruling certain objections of the Col- 
lector and enforcing execution of the decree, was not an application for the 
execution of a decree such as could bar limitation under Act IX. 
of 1871. 

Vide 1, Indian Law Reports, Bombay Series, p. 59, (West and Nanabhai Harldas, JJ.) 
The 6th December, 1S75— Jibhai Mahipati vs, Parbhu Capu. 

HIGH COURT, N. W. P. 

Act VIII, q/’lS59, s, 2 — lies judicata. 

When a plaintiff* claims an estate, and the defendant, being in 
possession, and knowing that has two grounds of defence raises only 
one, he shall not, in the event of the plaintiff obtaining a decree, be per- 
mitted to sue on the other ground to recover possession from the plain- 
tiff. (Woomatora Dcbia, 11, B. L, R., (P. C.) 158). 

Where, therefore, the defendants purchased an estate in the plain, 
tiff^s possession and sued him to recover possession of it, and the plain- 
tiff resisted the suit merely on the ground that he was the auction- 
purchaser of it, and the defendants obtained a decree, and the plaintiff 
then sued claiming a right of pre-emption in respect of the property, cl 
claim which he might have asserted in reply to the former suit, held 
that he was debarred from suing to enforce such claim. 

Vide 1, Indian Law Reports, Allahabad Series, p. 75, (Turner, OflJj. C. J., and Spaakio, 
J.) The 20th August, 1875— Baldeo Sahai vs, Batoshar Singh. 

Mitakhliara — Hindu Law — Undivided Hindu Family--- Ancestral Imniave^ 
able Property — Rights of father and son. 

The sons in an undivided Hindu family, although they faayd a 
proprietary right in the paternal and ancestral estate, have not inde« 
pendent dominion. 
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Where, therefore, the plaintiff sued to eject the defendant, his son, 
from a portion of a house, partly self-acquired by the plaintiff and 
partly ancestral property, in which the defendant was living against the 
plaintiff^s will, the Court decreed the claim. 

# 

Vide 1, Indian Law Reports, Allahabad Series, p. 17 1 (Turner, 0%. J. and Oldfield, 

J.) The 26th August, 1875 — Baldeo Das us. Sham Lai. 

Contract-- Act IX. p/1872, l%^Liahility of Person to whom Money is 

paid by Mistake, 

A treasury officer, under the imposition of a gross fraud, paid 
money to the defendant, who was the innocent agent of the person who 
contrived the fraud. In paying the money the treasury officer neglect- 
ed no reasonable precaution, nor was he in any way guilty of careless- 
ness. 

Held that the defendant was bound to repay the money received 
by him, and that he could not defend himself by the plea that he had 
paid it to his principal : nor could the Court allow that the circumstances 
that the principal was himself a servant of the plaintiff, and in the 
course of his employment obtained facilities for committing the fraud, 
relieved the defendant from his liability. 

vide 1, Indian Law Reports, Allahabad Series, p. 79, (Turner, Offg. C, J, and Oldfield, 
J.) The 2Cth August, 1875"-Shugan Chand vs. The Government, N. D. W. 


Carrier'—Dnty of Persons sending goods of a dangerous nature — Noitce^ 
Act XVIII. of 1854-, s. 15 — Act XIII. of 1855 — Negligence—* 
Action for Compensation for destruction of life. 

Held (Pearson, J. dissenting) that a person who sends an article of 
a dangerous and explosive nature to a Railway Company to be carried 
by such Company, without notifying to the servants of the Company 
the dangerous nature of the article, is liable for the consequences of an 
explosion, whether it occurs in a manner which he could have foreseen as 
probable, or not. 

Held^ also (Pearson, J. dissenting), that such a person is liable for 
the consequences of an explosion occurring in a manner which he could 
not have foreseen, if he omits to take reasonable precautions to preclude 
the risk of explosion. 

Mode of estimating damages under Act XIII. of 1855 discussed* 

Vide 1, Indian Law Reports, Allahabad Series, p. 60 (Stuart, 0. J., and Pearson, 
Turner, Spankie and Oldfield, JJ.) The 1st Jun^ 1875— LyeU vs. Qanga Dal. 
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ON COLEBROOKE’S TRANSLATION OP THE 

dXya-bhXga. 

The treatise with which we have headed this article has formed, 
since it was published, we believe towards the end of the last century, 
the main authority for that branch of the Hindu law of inheritance 
which obtains among the people of Bengal. By ‘ authority' we mean 
the source from which the law is drawn as it is judicially administered 
in the Courts established by the British Government. That it has 
given a generally correct version of the celebrated work of Jimutavi- 
hana, there is no denial : nor would the outline of the Bengal law of 
inheritance, which may be deduced from a study of the translation be 
conspicuously erroneous. But if any one tolerably aetj^uainted with that 
peculiar style which has been adopted by the writers of institutes of 
law in Sanscrit, compares the translation of Colebrooke with the ori* 
ginal, he will find some reasons for being dissatisfied with the transla- 
tion. It ought to be remembered, that in Sanscrit, style or phraseology 
varies far more in the different branches of learning than it seems to 
do in other languages, for instance in English. Thus one pretty well 
conversant with what are called the Belle-Lettres in Sanscrit, the works 
of the poets and of such prose writers as these are, and works on Rhe- 
toric or the Art of Poetry need not be |»hamed if be does not under- 
stand a page of any work on Philosophy, Logie or Law ; for Sanscrit 
is an extremely cultivated language, and every branch of learning, suchi 
as Poetry, Rhetoric, Logic, Metaphysics, Grammar and so forth, ba» 
been so minutely systematised that no one uninitiated in the rudimeBt» 
or rather in the main features of a particular branch can make any 
thing out of a special treatise on. that branch, from his general know- 
ledge of the Sanscrit language and literature. Thus Professor Max 
Muller of England is an unrivalled Vedik Scholar ; but it would be no’ 
wonder, nor would it be any depreciation of his vast knowledge of 
Sanscrit, if he were found tripping in a simple verse from Kalidasa. In 
the manner, Sanscrit law is a particular study ; that a man is ft 
good scholar in Sanscrit Poetry or Sanscrit Logic or Philosophy would 
be no testimony to his ability to grapple with the problems of Hujdm 
Law ; unless indeed be has bad good instruction and taken the painn ol. 
learning the subject by the help of a teacher. People ordinarily over- 
look this circumstance ; although they are keenly alive to the absurdity, 
of a good Shakespear reader or a good scholar ia meatad ptiikwophy 
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setting up as a lecturer on Blackstoue or on the statute law of England. 
As regards Sanscrit law the absurdity would be greater, for in English 
a good general scholar would find little difficulty in understanding 
Blackslone or the language of the modern statutes at least ; whereas a 
good scholar in Sanscrit literature would find it rather teugh, to get at 
the meaning of even the first twenty lines of the Daya-bhriga of Jimuta- 
vahana. 

It is not the intention of the foregoing remarks to imply that 
Colebrooke had not studied to very good purpose the Sanscrit Law 
books. On the contrary, our impression is, that he had very good in- 
struction, and that even while writing his valued compilations of Hindu 
Law, he constantly had at his elbow competent Pundits to explain to 
him the difficult passages and the technical terms. But these Pundits 
being unacquainted with the English, they Lad no means of verifying 
what was reproduced in English at their suggestion or by their in- 
struction, Thus slight errors have crept in in the translation, and al- 
though the substance generally of the paragraphs into which the trans- 
lator of the JDiiya-bhaga divided the treatise for the sake of easy re- 
ference, has been pretty correctly given, it would not be an exaggeration 
to say that the manner of the original is hardly maintained sufficiently 
for the purpose of keeping ' the reader constantly on the watch that he 
is reading a work which was not English originally and that he must 
be cautious how ho understands the meaning of the expressions occurring 
in the work. 

It must also be recollected that in the days when Colebrooke wrote, 
the reading of the Europeans in Sanscrit had not much advanced, and 
the advantages of mutual help and mutual criticism among different 
scholars were altogether wanting. Thus a solitary scholar, translating 
a work on an abstruse subject in a strange and hitherto unknown and 
very difficult language would be likely to fail in ful filing all the require- 
ments of>a proper translation. Especially a law-book, which is in- 
tended to be put to practical use in judicial administration, would seem 
to require a very cautious and careful handling. The D^ya-bhiiga of 
Jimutavdhana has become something like a statute on the Bengal law 
of inheritance* In the administration of that law by the Courts of 
Bengal every word and every sentence in it may be weighed and pon- 
dered and subjected to contradictory interpretations as the words of a 
statute are. Thus the simple definition of what is, contained in 
the above work, has been converted by the ingenuity of Sir Barne 
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Peacpck into a lever for overturning ijvbble fabri9 of 
mentarjr |aw ; though we do not. ^neaft to ineinoato hb^aby t^t 
doctrine for the first time propounded by the bite Chief Justice le 9-^ 
correct according to the true priimiples of Ifindli^ I?U''^®ver that 
be, what we were going to observe was this th.at contidering to what a 
minute and jealous interpretation the words of the p4ya*bhdsa are 
liable to be subjected, the translation of Colebrooke is not a sufficifiatiy 
precise representation of what fs to be foupd iu the original. No one 
would miss the absurdity and ridiculousness of an old class Mupsif wbb’ 
does not know English descanting elaborately on the. expressions of his 
Bengali Civil Procedure Cdde, and iuterpreting the same into hold pm* 
positions of Procedure Law ; yet, the qnality of training apart, a Euror 
pean Judge not knowing Sanscrit is hardly in a more advant^eoua 
position as regards Hindu Law than our imaginary Munsif ia as regards 
Procedure Law. But the absurdity becomes etiH more giaring if tbe 
tmuslation upon tbe basis of which the constructions of Hind.u Law are 
made is evidently not a very close one, nor professes to give anything 
but the substance of the original. 

That Colebrooke’s translation is liable to the above observations we 
might verify if wo compare only a few pages of it with the original 
But sometimes the translation is defective in more serious points ; in 
fact, it is positively erroneous, and would cause a perversion of Uie sub- 
stantive law. By a brief search we have gathered what we give below as 
instances of the inaccuracies of Colebrooke’s trantiation of Jlmuta- 
vdhana's Daya-bhdga, 

Chapter V., para. 7, enumerates some of the persons who are dis* 
qualified for inheritance. Among them are those who are c^ed In 
Sanscrit Nirindriya, which word Colebrooke has translated as persons 
who have lost a sense.” This is evidently inaccurate. The word * Ni- 
rindriya’ means, as every body knows, 'a person without a sense j’ it 
does no.t imply that he once had that sense, and then lost it, Thus it 
might be contended, according to Polebrooko’s translation, .tiiat a persem 
who is born without a sense is not disqnalified. It is true that soph 
cases do not' often arise ; but that is no reason why law should be|npp:* 
cnratdy laid down. 

Again Chapter XI, Section 1, pa.ta.’C4i. This ie tim ti-nnakUw 
given of a text of Narada. “When the hn!d»»nd ie .doccawd* ^ fcllh 
are the guardians of his childless widow. Jn the dispopsl of the 
and care of herself, as wdl as in hqr BMm^eQ»aco< they M' 

0 - ' • ' : - 
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power/* Now what has been rendered as ^ care of herself* should be 
' care of the wealth/ According to Colebrooke*s translation one might 
suppose that the husband*s kin are entitled to the custody of her person. 
Chapter XL, Section 1 , para 3. 

The late Mr. Justice Dwarkatoth Mitter pointed (^t that two 
words paiibrata and sadhwi^ i, e.,— 'devoted to husband* hud 'chaste* 
have been altogether slurred over in the portion which begins 

Dying before her husband, a virtuous wife &c, &c**. Vide 19, 
W, B., 372. 

We do not mean to say that this has led to the decision of the 
great unchastity case in the maimer the Full Bench have decided it ; 
but what we cannot but suppose is that such inaccuracies, if often re- 
peated, tend to engender wrong ideas as to the views of the Hindu 
Lawgivers in the mind of those who have no access to the original. 
Chapter IV., Section 3, para. 29. 

" Therefore the property goes first to the whole brothers ; if there 
be none, to the mother ; if she be dead, to the father.** Here " If she 
be dead** is the rendering of what ought to have been “ In default of the 
mother**. In Sanscrit, the word is ' abhava* or ‘ failure*, and includes 
any kind of failure, whether by death, or by degradation or by relin- 
quishment of the world. According to Colobrooke*s translation, one 
might contend, that as regards the succession of the mother to her 
daughter*s Stridhunj her right does not cease by her relinquishing the 
world or by being degraded. It would not do to say that degradation 
has ceased to have any effect on proprietary rights since the passing of 
Act XXL of 1860 ; or that relinquishment of the world would bo hardly 
allowed by the Courts of these days to have its declared legal effects. 
Whatever may be the legitimate results of later enactments or later 
decisions, they ought not to obtain colour from erroneous translations of 
the original writings on Hindu Law. 

In para. 31 of the same chapter, same section, we find, " If there be 
no issue of their bodiea> nor son of a rival wife, nor daughter*s son, nor 
son of those jpersons, the sister’s son and the rest shall take their pro- 
pertjft^* Hei^ what has been rendered as ‘‘issue of their bodies** is in 
Sanscrit the Well known aurma son. Now, a son would not be called 
auraeaj unless he 'be legitimate offspring, Vide Manu (IX., 106) ; but 
there is Ho indication in the translation of that qualification. ‘‘ Issue of 
their bodies** might be construed as any Issue, legitimate or illegitimate ; 
that it would be repugnant tp Hindu feelings, that it would be against 
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the spirit of the manuers and customs, and views and ideas of the Hindu 
Society, would not receive any very great consideration as a r&ftlo de* 
cidendi in the eyes of the Judges of these days. 

The above are but a small pi^oportion of what might be pointed oufe 
as grave shortcomings in Colebrooke^s translation of the Ddya-bhaga, 
It is apparent that in the days of Colcbrooke, translations from Sanscrit* 
were not subjected to such canons of criticism as have latterly obtained 
currency. We would not hesitate to say that if Max Muller were set to 
examine Colebrooke's translation of the Ddya-bb%a, he would hardly ex- 
press satisfaction with it ; this we gather from the very careful manner 
in which he has rendered oven very insignificant scraps of Sanscrit 
metrical composition, which he had occasion to quote in his works relate 
ing to Sanscrit language and literature. As to Goldstucker he did speak 
forth ; had he been living now, he would most probably have undcrtakeni 
a recast of the Dharmasastra compilations, and wc doubt not that he 
would have performed the task in a most satisfactory manner. His la* 
borious and painstaking study of the Grammar of Panini, and his ex- 
tensive readings in the Mimansa literature had been just the kind of 
previous training, which would have most stood him in stead in the per- 
formance of such a task. The Mimdnsa works are the repository of 
the rules of interpretation in Sanscrit ; the authors of Digest in Sanscrit 
are fond of illustrating their doctrines by citing those rules. Few would 
have been more at home in such passages of the Sanscrit Digests and 
Commentaries as contain allusions to the rules of Mimdnsa. It is to bo 
regretted therefore that the project of Goldstucker has been cut short 
by his untimely death. It is high time however, that some means 
should be adopted to point out how far the current translations of Hindu 
Law are not the exact copies of what is contained in the original. It is 
much to be desired that some competent man should undertake the task, 
even if it bo in the way in which Hughton revised the translation of 
Manu by Sir William Jones. 
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PRIVY COUNCIL. 

Th« Wth November, 1875. 

Frikisnt : 

Sir J. W. CoWile, Sir B. PMCOok, Sir M. E. Smith and Sir B. Collier. 

On Appeal from the Calcutta High Court, 

KBisfiNA Behari Rot* (Plaintifi^ Appellant, 

ts. 

Bokwaki Lall Roy and another (Defendants) Respondents, 

Act VIIL of 1859, 8. 3 — Cause of Action — Res Judicata. 

B, as adopted son and hdr of G, instituted a salt to set aside certun putni leases, 
under which certain persons claimed to hold lands which had belonged to G. The defence 
was, that B was not the legally adopted son of G, and an issne on this point having been 
settled, K, who claimed to be the reversionary heir of G, was made a defendant under s. 73 of 
Act VlII. of 1859 ; and it vftt eventually decided in that suit that B was the duly adopted 
son of G. fftld that a subsequent suit by E against B to set aside the adoption could no^ 
on the principles laid dotrn in the case of Soorjeemonee Bavee vs. Suddanund Mobapatter 
(12, B. L. R., p. 304), be muntained. 

Eriparam vs. Bhagwan Doss (1, B. L. B., A. C., 68) over-ruled. 

SiK M. E. Smith. — ^This was a suit brought by tbe appellant, claim* 
ing to be the heir of Goursoondur Roy, to set aside an adoption of the 
respondent Bunwari Lall, alleged to have been made by the widow of 
Goursoondur Roy. One of the defences set up by Bunwari Lall and 
by his mother, who was joined in tbe suit as a defendant, was that the 
question of the validity of the adoption of Bunwari Lall had been already 
decided in a former suit, to which the present appellant Krishna Behary 
Roy was a party. An issue was raised upon that defence. Now it 
appears that a former suit had . occurred which was of this nature ; 
Bunwari Lall had brought an action against some patnidars who claimed 
under patni leases granted by his adoptive mother. The ground on 
which he sought to set aside the leases was, that she had exceeded her 
power in granting them, inasmuch as she bad only a widow’s estate. It 
is not necessary to state more respecting the object of that suit. An 
issue was raised in it upon the question whether Bunwari Lall hod been 
validly adopted. Tbe present appellant and plaintiff Krishna Bebari 
Roy intervened in that suit, upon the ground that be was tbe heir of 
Goursoondur Roy, and, as the heir, had a right to intervene to dispute 
the title of Bunwari Lall as his adopted son. It does not appear very 


• Yid* 1, Indiut Law Beporli, Calcutta Series, p, 144. 
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clearly at what period of the duit that isaae was raised— whether before 
or after Krishna Behari Roy intervened— but undoubtedly it was raised, 
and is iu substauce the same as the issue raised in the present suit. I'ho 
issue was tried, and the Principal Sadder Ameen found against the 
intervener and in favor of the adoption. He also found in favor of the 
patnidar that the patni could not be set aside. The patnidar having a 
decision in his favor/ was, of course, satisfied with that decree, but 
Krishna Behary Roy being dissatisfied with the finding upon the issue 
as to the adoption, appealed to the Civil Judge. On this appeal the 
decision of the Principal Sudder Ameen Was affirmed. Again he ap- 
pealed from the Civil Judge to the High Court, which, after fully hear- 
ing the case upon the issue of adoption, afiSrmed the decisions of the 
Courts below. There exists, therefore, a final and complete judgment 
upon the issue raised cither at the instance of Krishna Behary Boy, or 
which he adopted, on the very question which he seeks again to raise 
in this suit. 

Both the Courts below have held that the present suit is barred by 
reason of the judgment in the former one. The ground of the present 
appeal is that they are wrong, in as much as it is said, that the case 
does not come within s. 3 of Act VIII. of 1859. Now the section is 
this : — " The Civil Courts shall not take cognizance of any suit brought 
on a cause of action which shall have been heard and determined by a 
Court of competent jurisdiction in a former suit between the same 
parties or between parties under whom they claim.’’ Their Lordships 
are of opinion that the expression " cause of acticUi” cannot be taken 
in its literal and most restricted sense. But however that may be, by 
the general law, where a material issue has been tried and determined 
between the same parties in a proper snit, and in a competent Court, 
ns to the status of one of them in relation to the other, it cannot, in 
their opinion, be again tried in another suit between them. 

It is not necessary for their Lordships to go at length into the 
rcitsons for their decision, because those reasons appear in a recent jndg- 
ihent of this Boerd in the ease of Soorjeemo»ee Iba^ee vs. Suddctnitind 
Mahapater. In that judgment it is said, after reference to the second 
clause of Act VIII, “Their Lordships are of opinion thnt the tetnt 
'danse of action’ is to be construed with reference rather to the sub- 
stance than to the form of action, and they are of opinion that id this 
case the cause of action was in substance to declare the will invalid, on 
the ground of the want of power of tlie testator to devise the propertjf 
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ho dealt with. But even if this interpretation were not correct, their 
Lordships are of opinion that this clause in the Code of Procedure 
would by no means prevent the operation of the general law relating to 
res judicata^ founded on the principle ^ nerno debet bis veesari pro eddem 
causd,* This law has been laid down by a series of cases in this country 
with which the profession is familiar. It has probably never been 
better laid down than in a ca?e which was referred of Gregory vs. Moles- 
worth, in which Lord Hardwiefce held that where a question was ne- 
cessarily decided in cflect, though not in express terms, between parties 
to the suit, they could not raise the same question as between them- 
selves in any other suit in any other form ; and that decision has been 
followed by a long course of decisions, the greater part of which will be 
found noticed in the very able notes of Mr. Smith to the case of the 
Duchess of Kingston,^^ 

A decision of the High Court of Bengal has been referred to, the 
case of Kriparam vs. Bhagwan Doss, as having a contrary tendency. 
All their Lordships desire to say of it is that, as reported, it does not 
appear to be consistent with their judgment in the former appeal to 
which they have referred, nor with their opinion in the present case. 
The decision is of so recent a date that they desire to say no more upon 
it. 

On reference to some notes of Mr. Broughton on this section of 
Act VIII. of 1859, it appears that the decisions have not been uniform 
in the Courts in India. Several of them arc opposed to that referred to* 

It was suggested by Mr. Cave that the former judgment ought 
not to bo binding, because certain witnesses having been examined 
before the present appellant intervened in the suit, he was refused the 
opportunity of cross-examining them. Their Lordships think that such 
an olqcction is no answer to the defence arising from the former judg- 
ment. If there Lad been any miscarriage of that kind, the matter was 
one for appeal in that suit. The objection does not appear to have been 
raised in the appeals which were successively made in that suit to the 
Civil Judge and to the High Court ; but whether it was so raised or not, 
their Lordships think that they cannot affect the opex*atiou of the final 
judgment, which must be taken to have been rightly given. 

In the result, their Lordships will humbly advise Her Majesty to 
dismiss this appeal, and to affirm the judgments below with costs. 
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PRIVY COUNCIL. 

The 2nfl and*6r(i Jul//, 1875. 

Present : 

Sir J. W. Col vile, Sir B. Peacock, Sir M. E. Smith, ami Sir R. P. Collier. 

On Appeal from the Calcutta High Court, 

Batjun Doobey* and others (Defendants) Appellants, 
versus 

Brtj Biiookun Lall Awasti (Plaintiff) Respondent, 

Hindu JFidoto — Sale of Right, Title, and Interest of IFidow — Ejcecution of 
Decree — Arrears of Maintenance — Rights acquired hg Auction* 

Purchaser, 

C, a Hindu, inherited from his father properly charged, under the Mltakshara law, 
with the maintenance of N, his mother. C dying without issue, his property passed to Z), his 
widow, who allowed the maintenance of A to fall into arrears. A brought a suit against D 
personally for the amount of the arrears, and obtained a money decree, in execution of which, 
D’j right, title nnd interest in the property left by her husband were sold. Neither the de** 
cree nor the sale proceedings declared the property itself to be liable for the debt. In a 
Bijit by tho reversionary heir of C, after the death of V, to establish his right of inheritance 
to, and to recover possession of, C's estate. Held that tho purchaser at the execution'Sale 
took only the widow's interest, and not the absolute estate, and therefore tho plaintiff was 
entitled to recover. 

Sir B. Peacock.— This is a suit brought by Brij Bbookun Lall 
against Baijuu Doobey, to declare bis right to the inheritance of Lot 
Moranwan and to obtain possession of that estate. The idaintilF claims 
the estate by right of inheritance from Chintamun as reversionary heir 
after the death of Doorga Konwar, tho widow of Chintamun. The de- 
fendant claims by purchase under an execution of a decree against Door- 
ga, the widow, and the question is, whether, under that decree, only the 
widow^s interest or tho absolute estate was sold. If only the widow^s 
interest, then upon the death of the widow the plaintiff succeeded to the 
estate as reversionary heir of Chintamun, and is entitled to recover ; 
on the other hand, the whole interest passed under the sale, then the 
plaintiff as reversionary heir upon the death of the widow took no intei^- 
cet, but the estate passed to the defendant Baijuu by reason of his pur- 
chase under the decree. 

Now it appears that Sheo Churn and Muddun Mohun two brathef$, 
the sons of Deo Kishen, separated in estate. Miiddun Mohun took 

* Indian Law Reports, Calcutta Series, p. 133. 
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oue share of the estate and Shco Churu the other. Mudduii Mohun 
therefore obtained a separate estate. The lands are situate in the Dis- 
tiict of Gya^ and are subject to the rules of the Mitakshara law. Mud- 
dun Mohun having got this separate estate died leaving two sons/BaU 
gobind and Chintamun ; Balgobiud died childles?j and tfie whole estate 
came to Chintamun. Chintamun consequently acquired the estate by 
inheritance, and it was ancestral estate derived from the father, Muddun 
Mohuu. Chintamun died childless, leaving two widows, Doorga Kon- 
war and Radha Konwar. Mudduu Mohun, the father, left a widowi 
who was the mother of Chintamun. The mother, Net Konwar, the 
widow of Muddun Mohun, was entitled to be maintained out of the estate 
held by Chintamun. The maintenance of Net Konwar, the widow of 
Muddun Mohun, was a charge upon the inheritance which came from 
Muddun Mohuu. The liability to maintain the mother passed to Chin* 
tamun when he got the estate of his father, and when the estate passed 
from Chintamun to his widow, the liability to maintain Net Konwar 
still attached to the inheritance, and Doorga was bound to maintain her 
out of the inheritance. It appears that she allowed the maintenance of 
the mother, which had been fixed by the two brothers at Rs. 200 a year, to 
fall into arrear for about five years, making Rs. 1,000 for the five years. 
In consequence Net Konwar brought a suit against her personally for the 
amount due for maiutenance with interest. 

The plaintiff obtained a decree, whereby it was ordered that the 
plaintiff should recover from the defendant on account of her claim 
Sicca Rs. 1,033-5-6, which is equivalent to Co.'s Rupees 1,102-3-6. 
The plaint prayed that the defendant be ordered to pay that amount, 
and by the decree it was ordered that the plaintiff do get from the de- 
fendant that amount. 

Now the decree being a personal decree against the widow, accord- 
ing to the case of KUtomoyee Bossee vs. Prosunno Narain Chowdry 
(6, W. R, S01<), all that would be sold under it was the interest of the 
widow. It was there held that where only the rights and interests of a 
Hindu widow in the property left by her husband were sold in execu- 
tion of a decree against her on account of a debt contracted by her, and 
neither the decree nor the sale proceedings declared the property itself 
liable for the debt ; the purchaser obtained an interest in the estate only 
during the widow's life-time. This was a personal debt of the widow, 
and there is nothing to show that the estate of Muddun Mohun was 
charged by the decree. The sale against her in discharge of her per- 
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sonal liability was of the interest whieh belong;ed to her, and liot of 
the estate which belonged to her husband, it was the widow^s pro* 
perty only that was liable to be sold, or was sold, in discharge of her 
personal debt. 

The notification of the sale under the decree was that a sale would 
be held of whatever right and interest the judgment- debtor had in the 
estates. It does not say that it is to be levied by sale of the husband's 
assets, but that it is to be realized by the sale of whatever right and 
interest the judgment-debtor had in the estate." Then it is specifically 
pointed out: “Besides the right and interest of the judgment-debtor 
the right and interest of no other person will be sold at the said 
auction." The right and interest of the judgment-debtor which was 
to be sold, was that to which she was entitled, that which was liable to 
make good her default in non-payment of the maintenance. The sale 
took place under that notification, and it is clear, if that is important, 
that Brij Bhookun, the plaintiff, understood that what was to be sold 
was the widow's estate, not his own reversionary interest as the heir of 
his uncle. He wanted to sell the widow's estate, not his own interest. 
The real question is what was liable to be sold under the decree, and 
what in fact was sold. The purchaser may have made a mistake. Ho 
may have thought that the Court was selling something which they did 
not sell, but he was informed distinctly by the notification that the Court 
was selling the interest of the defendant in the estate, and that besides 
that interest no other interest was being sold. The appellant having 
purchased the interest of the judgment-debtor, obtained a certificate 
of the purchase, which stated that whatever right, title, and interest the 
judgment-debtor had in the said property had ceased from the date of 
the sale, and had become vested in the auction- purchaser. 

It appears therefore to their Lordships that what was intended to 
be sold was the widow's interest only and not the absolute estate in the 
lot, and that, consequently, upon the death of the widow, the lot des- 
cended to the plaintiff as the reversionary heir of her husband, and that 
the purchaser did not obtain the absolute estate, but only the widow'd 
interest in it, which continued only so long sis the widow lived. 

Several cases have been cited. The first case which was referred to was 
the case of Ishan CAunder Mitter vs, Buksh Ali Sowdaffur (Mar., 614)* 
That case was fully gone into, and it was explained in the course of the 
argument that the suit \vas against the widow not in her own right as 
wldoW; but as representative of her son. In that case the widow had no 

p 
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estate at all to bo sold, and when the decree and the order for sale are 
examined, it is clear that what was intended was the sale of the interest 
of tlie debtor : that was the interest of the son to whom the widow was 
the guardian ; and when it was said that the interest of the defendant 
was sold, the widow^s interest was not intended, but the ii^erest of the 
person who was liable, and that was the son. That decision was refer- 
red to and approved by this Board in the case of T/ie Manager of the 
Darbhanga Raj vs, Moharajah Coomar Ramaput Sing (10, B. L. R, 294-). 
It appears to their Lordships that those cases are no authorities to show 
that, under the judgment and execution in this case, anything further 
passed to the purchaser than the widow’s interest. Then two cases were 
cited, one Tihtck Chunder Chuckerbutty vs. Muddun Mohun Jogee (15, B. 
L. B., 143). That was a very different case from the present. It was 
there held, that where a widow's estate is sold for arrears of rent, it is 
not merely the widow's life-interest that is transferred, and the rever- 
sionary heir cannot follow the estate after her death." There the widow 
was sued for rent under Act X, of 1859, S. 105 of that Act enacts that, 
if the decree be for an arrear of rent due in respect of an under-tenure 
which by the title-deeds or the custoih of the country is transferable by 
sale, the judgment-creditor may make application for the sale of the 
tenure, and the tenure may thereupon be brought to sale in execution 
of the decree." The rent was due to the landlord. He recovered a de- 
cree, and under it the tenure, not the widow's interest, was sold. 

The other case which was cited was Anund Moyee Dosse vs. Molten^ 
dro Narain Doss (15, W. R., 264). That was the case of a suit brought 
for arrears of rent. It was there held, that when neither the Hindu 
widow who has succeeded by inheritance, nor the reversioner, chooses to 
pay the arrears of rent which have fallen due upon a tenure, the tenure, 
if sold for such arrears, passes to the purchaser by the sale that is to 
say, if the rent is not paid, the tenure is answerable, and the landlord 
has a ri£rh£ to look to the tenure. Those cases therefore are not at all 
applicable to the present and are no authorities in favor of the defendants. 

Then another case was cited which, in their Lordships’ opinion, 
hears out the position already laid down. It is liogendro Chunder Ghose 
vs. Sreemuttee Kaminee Dotsee (11, Moore’s I. A., 241). It was there 
held that the decree in that case was not a decree against the land but 
a personal decree. It bears out the view which their Lordships have 
taken with regard to this decree, that it was a decree in a suit against 
the widow personally ; that the decree was against her personally j that 
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the attachment was to sell her property, that is, the interest which be- 
longed to her in the estate, and which was liable to make good her 
default. 

Looking, therefore, to the whole case, their Lordships are of opinion 
that the decision of the High Court was correct, and they will humbly 
recommend Her Majesty that that decree be affirmed, with costs of this 
appeal. 

MOFUSSIL PLEADERS. 

Mr. Justice L. S. Jackson of the Calcutta High Court, in spcakirtg 
of Mofussil Pleaders, said* In England, no doubt, the law is that 
parties are bound not merely by admissions, but by the view taken of their 
cases, and the mode of conducting them by their counsel at the trial. 

In the Mofussil Courts, no doubt, particular acts done within the 
conditions of the vakalutnamah, and admissions of fact by the x>lea*der, 
are binding on the client, f but we cannot hold that the client is bound 
by the mistaken consent of his pleader to abide by issues of law erro- 
neously framed by the Judge, and not properly arising in the case. 

There is but a slight analogy between a Barrister in English Courts 
of Justice and a Mofussil Pleader. 

The former is usually entrusted with the conduct of a cause (through 
an attorney), by reason of his learning and ability; he is responsible to 
the Court, and to the profession of which he is a member, for his pro- 
fessional conduct, and he has well-known privileges and immunities. 

The Vakeel is simply the representative of the suitor, possessed of 
his personal confidence, and in direct communication with him, but 
having neither in theory nor in fact the learning and the varied ex- 
perience of the English Barrister. 

The pleader is presumably well acquainted with the facts of the 
case in which he is employed, and he is bound to an honest care for his 
client^s interest ; but although of late years efforts have been made to 
ensure his having a rudimentary knowledge of the law, it is certain that 
those efforts have been only partially successful, and especially that no 
rule of practice can be laid down which is based on the presumed legal 
science of the Mofussil practitioner. 

I say Mofussil practitioner, because these observations are not 
meant to apply to the Native Bar in the Appellate High Court, nor do 


* 2, Wym. Hep., Civil Huliags, p. 173. 

t Bee casea cited in Maephereou’e Civil Procedure, Itb ediUoo, page 109, nctea A, St C. 
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1 deny there are honorable exceptions even in the interior ; but any one 
who is at all acquainted with the Mofussil Courts, is aware that, 
generally speaking, the possession of the commonest text books by 
pleaders there is quite exceptional, and it might be possible to find some 
who are not even possessed of the Act "VIII. itself. • 

Regulation XI. of 1806, Section 12, Clause 3 (whicli appears to be 
still in force), directs the Zillah Judges to require the Native pleaders of 
their respective Courts to take copies of the translation of any Regulations 
which relate, directly or indirectly, to the administration of civil justice. 

And Regulation XXVII. of 1814, Section 40 (repealed only last 
year by Act XX. of 1865), contained the following provision : — ‘ That 
the pleaders in the several Courts, as well as other persons, may have it 
in their power to render themselves acquainted with the Regulations 
enacted by the British Government, there shall be kept, for public in- 
spection in the several Courts of Judicature, printed copies of all such 
Regulations and of the translations in the native languages. And on 
receipt of the translation of the Regulations in the country languages, 
the Courts of Justice were to cause them to be publicly read, and to 
require the native pleaders to take copies,^ &c., &c. 

And very mainly, no doubt for this reason, the Legislature Ijas, in 
the Code of Civil Procedure, imposed upon the Courts themselves the 
responsibility of conducting suits in every stage. 

Emphatically so as to the framing of issues, which, under the pre- 
sent as well as the former procedure, is exclusively the business of the 
Court. 

By Section 38, Act XXIII. of 1861, the procedure prescribed by 
Act VIIL of 1859, is to be followed, as far as it can be, in all miscella- 
neous cases and proceedings which, after the passing of the Act, may 
be instituted in any Court. 

The mode in which issues are to be framed under that Act is to be 
found iti the Sections 139—141,* which clearly shew that this is cxclu- 
fiively the function of the Court. Section 139 declares that the Court 
may frame the issues from the allegations of fact which it collects from 
the oral examination of the parties or their pleaders, notwithstanding 
any difference, &c. This clearly shews that the pleader may bind his 
client by a statement of matter of facts, but nothing is said of issues or 
admissions of law.” 

• The only cases in which the isaues are not directly framed by the Court are those pro- 
'vlded for by ^Sections 142 and 143. 
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SHORT NOTES. 

CALCUTTA HIGH COURT. 

Bills of Exchange Act (V. of ISQQJ-^Suit on Promissory Note payable by 

Instalments. 

Where a promissory note is payable by instalments, and contains a 
stipulation that, on default in payment of the first instalment, the whole 
amount is to become due, a suit to recover the whole amount on default 
made in payment of the first instalment cannot be brought under Act 
Y. of 1866. 

Vide 1, Indian Law Reports, Calcutta Series, p. 130. (Phear, J.) The 12th January, 
1876--Remfry vs. Shillingford. 

Appeal to Privy Council — Dismissal of Appeal for Default in Deposit of 

Sectcriiy, and in transcribing Record — Act VI. of 1874, ss. 11, 14 

and 15. 

On an application to stay proceedings in an appeal to the Privy 
Council, which had been presented on the 2nd July 1874 from a deci- 
sion of the High Court on its Original Side, it appeared that no deposit 
had been made by the appellant to defray the costs of transcribing, &c., 
as provided by s. 11, Act VI. of 1874 ; that no steps bad been taken to 
prosecute the appeal ; and that no security had been deposited for the 
costs of the respondent, since the petition of appeal was presented. The 
Court granted a rule calling on the appellant to show cause why the 
proceedings on appeal should not be stayed, and on his not appearing to 
show cause, ordered that the appeal should be struck off the file. 

Vide 1, TuUiari Law Reports, Calcutta Series, p. 142. (Phear, J). The 24th January, 
1876. — Thakuor Kapaliuath Shahai vs. The Government. 

Succession Act (X. of 1865) s. 56 — Revocation of Will — Lawful Polyga^ 

mous Marriage. 

The will of a Jew, made subsequently to his first marriage, but pre- 
viously to a second marriage in the life-time of his first wife, held to be 
revoked by such second marriage under s. 56 of the Succession Act. 

Vide 1, Indian Law Reports, Calcutta Series, p. 148. (Phear, J.) The 13th December, 
1876 — Gabriel vs. Mordakai. 

Succession Act (X. o/1865) s. 258 — Grant of Letters of Adminisira^ 
lion with Will annexed-^Practice. 

Letters of administration with the will annexed may, under s. 258 
of the Succession Act, be granted after the expiration of seven, cUar days 
from the death of the testator. 

Vide 1, Indian Law Reports, Calcutta Series, p. 141). (Phear, J.) The let Febraary, 
1376.— the case of fftKwn deceased. 



12G 


THE LEGAL COMPANION. 


Wdl^ Attestation of— Succession Act (X of 1865) s, 50 — Hindu Wills 
Act [XXLofim) s. 2. 

By the Successioa Act, s. 50, no particular form of attestation is 
necessary : therefore, where to a document purporting to be her last will 
and testament the name of a testatrix was written by A, aj;id the testa- 
trix then, in his presence, affixed her mark, and A in her presence wrote 
beneath it, by the pen of A and the testatrix was then identified 
to the Registrar, who was present, by B, who had seen her affix her 
mark to the document, and who in her presence put his signature as 
having identified her, Held a sufficient attestation, and probote was 
granted. 

Vide 1, Indian Law Boporbs, Calcutta Series, p. 150. (Phear, J.) The 20th and 22ad 
December, 1875— /» the goods of Rogmoneg Dossee. 


BOMBAY HIGH COURT. 

Court Fees Act VIL ^1870, s. 16 — Pauper Besponde^it — Memorandmn 
of Objections — Civil Procedure Code {Act VIIL of 1859>> s, 318 — 

Pensions Act XXIIL of 1871, s$. 4, 5, 6, 8, 9 and 14 — 
Certificate by Collector. 

A pauper respondent is not entitled to present objections at the 
trial of an appeal without payment of stamp duty. 

S. 4 of the Pensions Act XXIII. of 1871 debars the Civil Court 
from taking cognizance of any suit, whether the Government is a party 
to it or not, which relates to any pension or grant of money or land 
revenue conferred or made by the British or any former Government — 
without a certificate from the Collector or other authorized officer. 
Section 5 prescribes a remedy for the claimant of such pension or grant, 
and section 6 enables the revenue officer to refer the parties to the 
Civil Court for the determination of their respective interests in the 
income or other benefit, which the executive will, however, still, as 
against either or both of the litigants, bo at liberty to allow or to 
withhold. 

Lands held free of assessment under a grant from Government, 
which bestows on the grantee the lands themselves and not merely the 
Government revenue arising from them, do not fall within the provi- 
sions of the Pensions Act. 

Vide 1, Indian Law Reports, Bombay Series, p. 75. (West and Nanabhai Haridaa, 

The 20th December, 1875, Babaji Qari vs, Bajaram Ballal. 
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Decree of Bombay Small Came Court — Bower io proceed against immove* 

able property. 

Although the Court of Small Causes at Bombay has power to 
enforce its decree against moveable property only, yet if that decree be 
transmitted io a Court to which the Code of Civil Procedure applies, 
the latter can, under Section 287 of that Code, enforce it against im- 
moveable property also. 

Vide 1, Indian Law Reports, Bombay Series, p. 82. (West and Nanabhai Haridaa, 
JJ.) Tho IDtli January, 1876 — lu lie Jag-jivan Nanabhai. 


lien judicata ’Section 2 of Act VIIL of First suit against 
defendants as principals — Second as agents, 

A previous suit in wliich the plaintiff elected to sue the defendants 
as principals bars a second suit on the same contract in which the same 
defendants are charged as responsible agents under a trade usage. 

Vide 1, Indian Law Reports, Bombay Series, j) 87. (West and Nanabhai Haridas, 
JJ.) The 24th January, 1876.-— Devrav Krishna vs. Halambhai. 


HIGH COURT, N. W. P. 

Tlxecution of Decree — Limiiation-^Act IX, of 1871, s* 15, 

Held, (Stuart, C. J., dissenting) that applications for execution of 
decrees are not suits'^ within the meaning of s. 15, Act IX. of 1871, 
{Vide 24, W. R., p. 405, Baneekanto Ghose contra 24, W. R.,p. 303* 
Rajah Promotho Nath lioy.) 

Vide 1, Indian Law Reports, Allahabad Series, p. 97. (Full Bench.) Tho 5th August, 
1875. — jewan Singh vs. Samara Singh. ^ 


Btai, 24 and 25 Vic., c, 104, s, 15 — Powers of Superintendence of High 
Court — Revision of Judicial Proceedings ---Jurisdiction, 

The High Court is not competent, in the exercise of the powers 
of superintendence over the Courts subordinate to it conferred on it by 
s, 15 of 24 and 25 Vie., c. 104, to interfere with the order of a Court 
subordinate to it on the ground that such order has proceeded on an 
error of law or an error of fact. 

Where, therefore, on appeal by tbe judgment-debtor aganist an 
order confirming a sale of immoveable property in the execution of a 
decree, the lower Court set aside the sale, on a ground not provided by 
law, and the auction- purchasers applied under the above-mentioned 
section to the High Court to cancel the lower Courtis order, the High 
Court refused to interfere. {Vide 2, B. L. R., A, C., 165; 23 W tt 
402.) ' ‘ 

Vide 1, Indian Law Reports, Allahabad Series, p. 101. (Full Bench 1 TIia 
A ugust, 1875-Tej Ram w. Harsuk. 


Hindu Law — TJndivided Hindu Family — Inheritance, 

When, in an undivided Hindu family living under the Mitakshara law 
a brother dies without leaving issue, but leaving brothers, and nephews* 
the sons of a predeceased brother, the interest in the joint estate of the 
brother so dying does not pass on bis death to his surviving brothei^s but 
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on partition of the whole estate, including* the interest of the brother so 
dying*, is divisible; and the right of representation secures to the sons or 
grandsons of a deceased brother the share which their father or grand- 
father would have taken, had he survived the period of distribution. 
Madho Singh, vs. Bindessery Roy, (H. C. R., N. W. P,, 1868, p. 101), over* ruled. 

Vide ], Indian Law Reports, Allahabad Series, p. 105. (Full Rench.) The 27th 
August, 1875 — Debi I'ersaud vs. Thakur Dial. f 


Redemption of Mortgage — Limitation — Acknowledgment of Title of MorU 
gagor or of hie right to Redeem — Act IX, of 1871, Sch. II.^Art. 14?8. 

"Where the defendants attested as correct the record-of-rights pre- 
pared at a settlement with them of an estate in which they were des- 
cribed as mortgagees of the estate, but which did not mention the 
name of the mortgagor, held (Spankie, J., dissenting) that there was au 
acknowledgment of the mortgagor’s right to redeem within the mean- 
ing of article 148, sch. ii. Act IX. of 1871. 

Per Pearson, J, — That there was also an acknowledgment of the 
mortgagor’s title. 

Vide 1, Indian Law Reports, Allahabad Series, p. 117. (Full Bench.) The 27th August, 
187 L — Dala Cliand vs. Sarfraz. 


Principal and Surety — Clerh of the Small Caulk Court — Bond for Perform 
mance of Duties of Office — Liability of Surety — Act XL o/1865, 
ss. 45, 51 — Sinall Cause Court Judge — Principal Sndder 
Arneen {Subordinate Judge) — Jurisdiction, 

Held that, in permanently investing, under s. 51, Act XT. of 1805, 
the Judges of the Courts of Small Causes at Agra, Allahabad ami 
Benares, with the powers of a Principal S udder Ameeii (Subordinate 
Judge), the local Government did not exceed its power or contravene 
the law, although the occasional investiture of Small Cause* Court 
Judges by name from time to time, with the powers of a Principal 
S udder Ameen, may have been the mode of procedure contemplated by 
the legislature as the one likely to be ordinarily adopted (Mussaumut 
Bijee Kooer ivy. Rai Damodar Doss (II. C. R., N. W. P., 1873, p. 55, 
impugned). 

The defendant and J. W. C., Clerk of the Small Cause Court at 
Allahabad, entered into a bond to the Judge of the Small Cause Court, 
as well as to his successors in office, in a certain sum as security for the 
true and faithful performance by J. W. C, of his duties as Clerk of the 
said Court, and for his well and truly accounting for all moneys en- 
trusted to bis keeping as such Clerk of the Court. Held, in a suit 
against the defendant as surety, that he was liable for misappropriation 
by J, W. C. of moneys arising from sales of moveable property held in 
execution of decrees passed by the Judge of the Small Cause Court in 
the exercise of his powers as Subordinate Judge, and that, had the 
Small Cause Court Judge not been invested, at the time of the execu- 
tion of the bond, with the powers of a Subordinate Judge, the defen- 
dant’s liability in respect of such moneys would not have been thereby 
affected. 

Vide 1^ Indian Law Reporta, Allahabad Series, p. 87. (Turner, Ofig. C> J., and Fearsoa 
and Oldfiold, J.) Hi© 3 i 8 t August, 1876— Crosthwaite rtf. Hamilton. 
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couf^Olii. ; 

2 %# nth December, 1876 . 

Peeminti ■’ 

6ir JAmM W. CAlvne, Sir Batnea Paaodok, ud Sir U. S, 8dlit(K- 
On Appeal from Calcutta High Court, 

JuNESWAB Dass^ (for Self and as Guardian of Chdedbe Coouae) Dofeo* ' 

dant, [Appellant) 

verms , ■ 

Mababbee Sinoh, Ram Adheem Simgh andothera, Plaintive, 

LimitaHon-^Mortgage Bond — Act XIF. ^1859, sect, 1, cl. 12; 

In a duly registered mortgage bond dated tbe Slst of Jdne, 185G} the obligor covenatttdd 
to repay principal moneys and interest in Jeyt 1274 F. S.| and mortgaged certain^ 8(>eeified 
lauds as secuiity. The lands so pledged were subsequently sold to the Appellant in exeott<¥ 
tlou of a decree obtained upon az^ther bond made by the obligor, subsequent and subject ^ 
the former. 

In a suit brought on the 30th August, 1871, against the obligor and the Appellant to 
recover the amount due on the first bond from the former personally, and also by sale of the 
mortgaged lands, it was contended that the siAt was barred under cl, IG, sect- 1 of AotXIY^ 
of 1859 

Held, that the suit, being for tbe recovery of immoveable property, or of an intei^t 
immoveable property, and founded not upon the contract to pay the money but upon the 
hypothecation of the land, fell within oL 12, sect. 1 of the said Act, and was not barred. 

Sir Montague Ee Smith : — This was an action on a security 
common in Bengal, called a mortgage bond, which appears tp 
combine in one instrument two things, a pei-sonal obligation by 
the maker of the bond to pay the money, and a mortgage of pro. 
perty by way of pledge and security. TI^ bond in question is . 
dated the 2l8t of June, 1856, and was given by Mahoo RiMunJun . 
Singh, who is the Defendant No. 1 in the suit, to Mussumat Agur 
Koomdr, The consideration for the bond consists of the amounts which* ' , 
are stated to Bave been (fue under five previous bonds given ; 

Mussumat by Baloo Byal Singh the lather of Ritbhungun Sidgk, 
bond reoiies the former bonds, and proceeds thus “ Uence, I, the 
clarEht, do of thy' own aeooid and consent makh myself responsible for 
the sttnie of modey OovOred by each of the five above.named houds^ '' 
principal with interelit, as welt another loans, &c., in all for.Comt^y^E . 
rapees 18,511, and bind myself for the payment 6f the 
money to the aboye 'said ladM This part of the bond contithw * 

■ .a.r. '■■•iiMit.ijh-' ' (ty?.' 

• FM* E, yaw iMpom Aiiiittaa AppsMt, 1. - , - ■. .o , - v 
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soiial obligation on the part of tbe maker of the boud^ the Defendant 
No. 1, to pay the money. Then are inserted the terms of the loan : 

With the consent of both parties it has been agreed upon that the 
interest should be paid as per detail given below, that is, •the principal 
with interest I will pay at the rate of eight annas per cfjnt. from the 
date of the execution of this bond to the end of Jeyt 1269 F. S., and 
from 1270 F. S. to Jeyt 1274* F, S, at the rate of Rs, 1 per cent, per 
mensem. Accordingly, I hereby declare and give in writing that I will 
positively, without any objection whatever, liquidate the said sum of 
money, principal with interest, in the month of Jeyt 1274* P. S., to the 
aforesaid lady/' As far, therefore, as we have hitherto gone in the 
bond, the ultimate period for payment would not accrue until Jeyt 1274. 
Now comes the part of the instrument which creates an hypothecation 
of land ; For the satisfaction of the lady, and as security for the 
above sums of money, I pledge and mortgage mouzahs Dhimpookhra 
and Bahooara original, with dependencies appertaining to talooka^Z/iw/*, 
pergunnah Bhojepore, held and possessed by me. I and my heirs shall 
not, as long as the whole amount aforesaid remains unpaid, transfer 
them in any way." Then there is a clause to this effect : Should the 

mouzahs mortgaged be sold in execution of decree or for arrears of re-* 
venue, the said lady shall in that case be at liberty, without waiting for 
the expiration of the term of payment, to institute a regular suit, and 
to sell the moveable and immoveable properties of me the declarant and 
my heirs, and thereby realise the amount in question." This bond was 
registered on the 23rd of June, lb56. 

The action is brought by Bhedi Suigh and twelve other persons, 
who are the heirs of the Mussumat, the fourteenth Plaintiff being a 
person called Turmmidul Dass^ who- hud purchased a fourth share in the 
bond. The Defendants in the suit are, first, Rilbhunjun Singh^ described 
in the heading of the suit as “ the principal contractor of the loan," and, 
secondly, certain persons who are described in the same heading as 
auction purchasers of the pledged property," and it may here bo stated 
that they became such purchasers under a decree obtained upon another 
mortgage bond made by Ritbhunjtm Singh subsequently to the bond in 
question, and of course subject to it. The date of the auction sale which 
is sought to be impeached is the 18th of May, 1865. 

After the discussion which has taken place at the Bar, there remain 
only two questions to be decided. The first is purely a question of fact 
which was raised in the following issue, the third issue, — Whether or 
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not the mortgagor has received the consideration money?” It has 
been contended by Mr, Araihoon that the consideration stated in the 
bond is not truly stated. The principal amounts of the five bonds 
enumerated in the bond in question are not disputed, but it is said that 
an amount of interest equal to the aggregate amount of the principal 
sums, — the principal being Rs. 8,000, and the interest Rs. 8,000 also,-— 
found its way into the bond by some fraud or error, and that in point of 
fact that interest was not due, but had been previously paid. Both 
Courts below went very fully into the evidence given on that issue, and 
came to the concurrent finding that the Defendant has failed to establish 
it. Having executed this bond the onus is upon him to shew that the 
consideration had not passed. Both Courts have come to the conclusion 
that he has failed to support that burden, and that he has shewn no 
sufficient ground for the conclusion that that interest was not due. It 
is said that calculating only simple interest on the bond, the Rs. 8,000 
could not be made up ; but the High Court make a suggestion, which 
their Lordships regard as a reasonable supposition, that the parties be- 
fore entering into the new bond may have come to an arrangement that 
rests should be made in the account, and compound interest paid. la 
the absence of satisfactory proof of fraud or mistake, every presumption 
in favour of the statements contained in the bond ought to be made, 
considering that it was deliberately entered into, and that for many 
years it has been acted upon, and payments made under it. Their 
Lordships, therefore, see no reason to be dissatisfied with the couclusioa 
to which the Courts below have come upon the issue of fact, and the 
appeal so far as that issue is concerned fails. 

The other question arises upon the period of limitation which is 
applicable to this case. As already observed, the instrument contains 
two distinct things : the obligation to pay tlic money, which binds the 
maker of it only, and the mortgage of the land ; and the plaint in the 
present suit is properly framed upou the instrument in that aspect. It 
seeks to charge the first Defendant, the maker of the bond, Ritbhunjun 
Singh, personally, and it also claims to recover the amount of the prm« 
cipal and interest by the sale of the mouzahs (naming them), which 
were the hypothecated property included in the mortgage. It is cou- 
teiided for the Appellant that the limitation contained in danse 16, 
section 1, of the Act XIV. of 1859, is the proper limitation to apply to 
the case. That is a sweeping clause, which provides thus : to all suits 
for which no other limitation is hereby expressly provided, a period of 

Q 2 
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six years from the time the cause of action arose/^ It is said that this 
is a suit broujfht to recover money lent, and the interest on that money, 
and that it falls within clause 16, because, although clause 10 applies to 
suits for money lent, it does not apply to them in the cases where the 
instrument shall have been registered within six months f|om the date, 
and this bond, having been so registered, is not within that sectien, 
and, not being otherwise provided for, falls within the limitation of six 
years in clause 16. Their Lordships, however, arc clearly of opinion 
that neither of these clauses is applicable to this suit, which is brought, 
in substance, for the recovery of immoveable property, or of an interest 
in immoveable property, and falls therefore within clause 12 of the first 
section. The object of the suit is to obtain a sale of the land as 
against the Defendants grouped as Defendants No. 2 and No. 3, who had 
become purchasers under a subsequent mortgage bond. It is therefore, 
as against them, a claim founded not upon the contract to pay the 
money, but upon the hypothecation of the land. Their Lordships would 
have been disposed so to apply the Statute of Limitations if the matter 
had been res inlcgra, but it appears from the cases to which they have 
been referred by Mr. Cave that tliere has been a long and almost uni- 
form current of decisions in the two provinces of Betigal and Madras^ 
giving this construction to the Act. Their Lordships must not be sup- 
posed, in coming to this decision, to give any countenance to the argu- 
ment of Mr. Araihoon that this suit would have been barred if the limita- 
tion of six years under clause 16 had been applicable to it. They think, 
upon the construction of this bond, there would be good reason for hold- 
ing that the cause of action arose within six years before the commence- 
ment of the suit. However, it is sufficient to say that their Lordships 
think the limitation applicable to the case is that under clause 12, sec- 
tion 1, of tlie Limitation Act. 

- In the result, their Lordships will humbly advise Her Majesty to 
affirm the decision of the High Court, and to dismiss this appeal with 
costs. 
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CALCUTTA HIGH COUUT. 

The Augmtf 1876. 

Present : 

The Hon'ble L. S. Jackson and the Hon*ble W. F. McDonelli Juljes. 

IIamidoodeen Ahmed, PetUioner, 

Code of Criminal Procedure Act X, of 1872^ e, 505. — Prolahilities — 
Pleader. 

A pleader purchased a piece of land adjacent to the Court in which ho practises and 
which was occupied by tenants aUwill. Ho gave notice to the tenants to quit and he also 
gave a sum of money to a tenant to remove her hut. This was accepted by hor but she did 
not remove. Then she was served with a notice to pay a daily rent at a very high rate. 
After this it appeared that by some means or other a fire broke out one night in the fallen 
thatch of a but close to her and in consequence her house as well as those of others upon 
the land were burnt down Next day the pleader went to the spot and, told the tenants 
not to erect now huts. Then upon report made by the Police, the Magistrate took proceed- 
ings under section 505 of the Criminal Procedure against the pleader and ordered him to 
enter into his recognizances in Ra. 1,000 and two sureties in Rs. 500 each, to be of good be- 
haviour for the space of one year. This order was followed up by a recommendation 
transmitted through the Judge, that the pleader should be struck oif the rolls. The High 
Court condemned the proceedings of the Magistrate as most irregular and unfounded, ahd 
considering the evidence and adverting to the probabilities in the case found that the 
pleader was a man of excellent character, of station, means, education aad every thing that 
is in fact the direct contrary to the sort of person against whom s. 505 is to be applied, that 
thero was no sort of ground for striking him off the rolls and that these proceedings have 
not left the slightest stain upon his character. The High Court was also strongly of 
opinion that it should not be satisfied with merely annulling the orders of the Magistrate 
but that it should also submit the case for tho consideration of the Lieutenant-Governor. 

Jackson, J.— The proceedings in tho case of the petitioner Hamid- 
oodecn Ahmed arc of an extraordinary character. It is admitted that 
the petitioner acquired lawfully and duly from one Tameez the rights 
which Tameez had as tenant over a piece of land in the neighbourhood 
of the public ofilces at the sudder station of Mymensing ; and that upon 
a portion of that land stood some huts occupied by one Monee, who is 
a common prostitute, by other women of tho same profession and hy 
some other persons. The petitioner seems to have taken this land for 
‘ the purpose of Iturning out these occupants, who were only tenants-at. 
will, and using it for some purposes connected with the business of 
practitioners in the Courts ; and in furtherance of that intention be gave 
notice to this Monee and tho other occupants to quit. He farther gave 
Monee a sum of Rupees 5 to enable her to remove her house. This 
money she accepted but did not remove, and she was ^terwards s^ved 
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with notice to pay a daily rent at a very liig’h rate. After this it ap- 
pears that by some means or other a fire broke out one night in the 
fallen thatch of a hut close to her, although not immediately contigu- 
ous, and that in consequence the house of Monee and other Jaouses upon 
that piece of ground were burnt down. t 

Monee was summoned to the police station and questioned in re- 
gard to the fire, for the Police appears to have suspected that it was the 
work of an incendiary. She thereupon said that the petitioner, Ha- 
midoodeen, had put up part of the frame-work of a house close to her, 
and that he had made various attempts to induce her to remove, and 
that she believed he had instigated some one to set fire to her house in 
order to frighten her into going away. Similar suspicions having been 
expressed by the other women, the Sub- Inspector of Police made a re- 
port of tbe facts and stated his own opinion as coinciding with the sus- 
picious of the females, to his superior, the District Superintendent, who 
upon that report endorsed the following order: “To Magistrate for 
orders: The fire of the 16th instant looks very much like the act of an 
incendiary. I do not think that under the circumstances, Hamid Ali* 
Vakeel, ought to be allowed to occupy the lauds to the detriment of 
those who occupied the lands previous to the fire— II. W. Reily, District 
Superintendent.^' So that although there was manifestly no case which 
the District Superintendent felt himself in a position to investigate, he 
gratuitously recommended to the Magistrate that the petitioner should 
be debarred from the exercise of his private rights in regard to the laud 
which he lawfully held. On receipt of that report the Magistrate ap- 
pears to have summoned the woman Monee, and he took down her state- 
ments which amongst other things contained the following words : 
“ Hamidoodecn Moonshee, a pleader, had the bamboo posts of a house 
commenced to be built some months since on the east of the road, on 
the south of the house where the fire broke out, and on the west of mine, 
which was close to it. Hamid has not built this house because we re- 
main there. Tameez, our landlord, has let him the hheeta on which he 
has put these bamboo posts, but Tameez supports us. Hamid has been 
for some time wanting us to go away, so that he can have the ground 
on which our houses stand ; two months since he first told me to go. A 
month ago he gave me Its. 5 to remove my house and threatened to 
drive me off if I did not go. I had nowhere to go and was afraid to 
give the Rs. 5 back. Then his servant brought me a written notice to 
pay Rs. 3 per day rent. The day after the fire he eame and told us we 
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must) not put up these bouses any more. On account of this wo suspeet 
him being the cause of the fire, and are afraid to put up our houses again. 
In facts two attempts have already been made to burn my house which 
is nearest his bheela. Three mouths ago Bhyrub called to mo in the 
early dawn and I found my thatch was ou fire. I pulled out the thatch 
and in it was a partly consumed tikya (charcoal fuel) in somejute. The 
other attempt was made longer txgoj^ It appears in fact, from the evi- 
dence of another witness, that the attempt was made two years ago, 
i, c., considerably before Harnidoodeen purchased or bad any interest in 
the property at all. Upon these statements the Magistrate makes 
the following order ; “ Harnidoodeen Moonshee would appear from the 

above statements to be a dangerous character. Warrant is issued 
against him under Section 505 of the Criminal Procedure Code for ap- 
pearance to-morrow; summons ou Tameez, Bhyrub, Manoollah Fakeer, 
witnesses. The women present to attend again/^ Upon this, Hamid- 
oodeeii, before the warrant had issued, seems to have voluntarily appear- 
ed before the Magistrate and was examined. His examination was in 
these words, the charge being that of being a dangerous character. Ho 
was asked have you hired, and when, a plot of gi*ound on the north-east 
of the Government road on tlie north of this kutcherry house. His 
answer was — Yes, on the 16th Angran I received a pottah of three 
cottahs from one Tameez. There were some prostitutes and others living 
in hired bouses* on this ground. 

Question , — Did you commence to build a Louse, and if so why did 
you discontinue. 

Ansiver, — Yes, and left off for want of laborers. 

Question , — What steps did you take to get the prostitutes off tho 
ground. 

Answ €)\ — I told them to go again and again — two of the women 
agreed and then asked to be allowed to stop. One would not. So I 
served her with a notice to pay lls. 3 daily rent, then she agreed to go 
and I gave her Rs. 5 to take herself off, then she did not go, so I told 
her as she asked to remain a little longer to suit her convenience. 

Question , — You did not bear that there were three attempts to 
burn Monee NotPs houses, the last of which succeeded? 

Answer, — No. I only heard of the last one. 

Question , — Did you go to the place after all these people had been 
burnt out ? 
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Anwer, — Yes, and I found the day after that they had put up 
tatties to shelter them so I told Karbali they might clear out of the 
ground and not put up the houses there any more. 

Quedion — Did you know that there was an empty hdhse lying on 
the north of your frame-work the last ten days or so that tic fire begah 
there ? 

Answer,~Yes — but I doubt if the fire began there I expect Monee 
Noti burnt it herself. The houses were my property and bought with 
the land. 

Question , — Do you desire to call any evidence to remove the sus- 
picion that lies against your character of having caused this fire? 

Answer, — Yes. Tameez from whom I rent the land, Lokenath 
Mozoomdar, Manoollah Fakir and others. 

Monee Noti was further examined and Tameez was also examined. 
He says this : " I have permanent ryotteo holding of the land on which 
the houses of Monee Noti, Manoollah Fakir and others were burnt 
down. I have hitherto received rent from them. Eight months since I 
gave a lease of the land with the houses on it to defendants. Some of the 
houses are my property ; some the property of the occupants themselves, 
Monee's house was mine. She had no option of removing the house she 
lived in. All the others are mine. Monee Noti^s house was her own ; 
and she could remove it when she pleased. So also Afzan^s, her own, 
and Karbali^s. I should estimate the value of the houses that were mine, 
and therefore defandants, three in all, at Rs. 100 and so on. So that in 
fact it is clear that the house of Monee stood upon ground to which the 
defendant was entitled, that she had been repeatedly warned to quit 
the land having bad no right to it and that the defendant petitioner 
had given her assistance which she had accepted for the purpose of re- 
moving her huts from the land. The only further proceedings that 
are worth - mentioning are that the petitoner called and caused to 
be examined by the Magistrate witnesses of the very highest respect- 
ability including the Deputy Magistrate, Syud Mahomed Israil, who 
is a gentleman of honorable family, as well as Government officer of 
rank, the Head Clerk of the Collectdr^s office, Baboo Kaly Churn Bose, 
and named several other persons of equal position and credit and prov- 
ed most clearly that he was a person of the best character, of excellent 
position, of professional status and also of a liberal educatibnv With 
these facts before him the Magistrate records a judgment in which, 
after setting out the facts, he saysi Having regard to his interest in 
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the matter and the action of defendant 1 have to consider whetl^r the 
suspicious of his being' the prime mover in this offence of mischief 
fire are grave, and if they are, whether the suspicions in the past 
the apprehensions for the future, constitute him an apparently daogOt*^ 
ous character from whom security under Section 505, Criminal Bxo* {, 
cedure Code, should be demanded. As to the legal application of Section : 
505 of the Criminal Procedure Code, the words ruu : When it appears to 
the Magistrate, from the evidence as to general character adduced before ^ 
him that any person is a dangerous character, such Magistrate may" 
require security, &c.^' There will be no question that a person who’, 
commits the offence of mischief by fire is a dangerous character. The 
question is, what is the evidence of general cliaracter in such cases as . 
to a person being a dangerous character on which the Magistmte is 
justified in acting. It seems to me that in such a case as this the only 
evidence of general cliaracter which can be taken is that bearing on, u s#, 
bringing suspicion or apprehension of the acts which constitute tho man ^ 
to he a dangerous character. The defendant urges that the loss was 
his, and then he goes into that question, and afterwards says : 
defendant produces evidence of good character, but nothing to removo 
the suspicion in this set of facts and apprehended acts, Tho crime of 
mischief by lire is of lamentably frequent occurrence and is committed 
without a chance of detection. It is therefore the more necessary when 
suspicions are strong to take such measures as may be against a repeti- 
tion of the crime. As defendant HamiJoodeeu Ahmed appears to me to 
be of dangerous character, I order that he enter into his recognizances 
in Rs. 1,000 and two sureties in lls. 500 each, to be of good behaviour 
for the space of one year/' This order has been followed up by a re- 
commendation transmitted through the Judge, that the petitioner should 
be struck off the rolls as a pleader. It appears to me that a more un- 
founded and irregular proceeding against a person in the petitioner^iK - 
position could not be conceived. The circumstances which preceded thm : ^ 
fire— and it is after all quite an open question whether the fire was thje ’ ' 
act of an incendiary at all — were such as, if supported by other fatoNi, 
favouring the imputation, might raise a prirnd facie case ; but those cir*' ^ 
cumstances were in truth so completely displaced by the other facts of '■ 
the case that it appears to me that tho issuing of a warrant ogainsi 
petitioner under such circumstances amounted in my opinion te % 
wrong. This gentleman was a pleader, and a person of statibn ; his'^ ' 
adversary was a person of the meanest condition* He hud the law 
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in his side, the Courts within his reach; what possible induce- 
ment could he have had to expose himself to the risk of a criminal 
prosecution by connecting^ himself with such an act as this ? 
While he must have known that if he were supposQfl to be in 
any way accessory to the fire, suspicion would immediately, as it did, 
alight upon him. With knowledge of tbo behaviour of the natives of 
this country placed in such circumstances, one may say with tolerable 
certainty that if this gentleman had been' imprudent as well as wicked 
enough to commit such a crime as this he would certainly have absented 
himself from the place instead of which ^^e find him the day after Ihe 
fire repairing to the scene and openly tolling the occupants of the 
houses. — Now that your houses have been burnt down, you must not 
erect new houses again, but as I gave you notice take yourself off from 
this place. They did not attempt them to impute to him the commisson 
of the crime. Then, as to the application of Section 505, it appears to 
me that the proceedings of the Magistrate in this case are a simple per- 
version of that section. Section 505 enables the Magistrate, wherever 
it appears to him, from tbo evidence as to general character adduced 
before him, that any person is by repute a robber, housebreaker, or thief, 
or a receiver of stolen property, knowing the same to have been stolen, 
or of notoriously bad livelihood, or is a dangerous character, such 
Magistrate may require security for good behaviour. Now, as to the 
evidence of general charcotcr in this case, it is manifest that it was ab- 
solutely and entirely overwhelming in favour of the petitioner, and 
shows him to he a person of excellent character, of station, means, edu- 
cation and everything that is in fact the direct contrary to the sort of 
person against whom Section 505 has been directed. In such circum- 
stance as that, to apply the provisions of that section to a man against 
whom a weak unsupported gossiping charge of mischief by fire has 
been ptefetred, appears to be an application of the provisions of the 
Code of Criminal Procedure as far removed from the intentions of the 
Legislature as it is possible to conceive. It appears to me that the 
orders of the Magistrate in this case were not only illegal but oppressive ; 
and I am so strongly of that opinion that I think we ought not to be 
satisfied with merely annulling his orders, but that we must also submit 
the case for the consideration df the Lieutenant-Governor* 

It is needless perhaps to say that there is no sort of ground for 
dismissing the petitioner from his office as pleader, and that these pro- 
ceedings have left not the slightest stain upon his character. 



1876. 


THE LEGAL COMPANION. 


138 


CALCUTTA HIGH COURT. 

The X^ili JuHBj 1866. 

The Hon'bleSir Barness peacocU, Kt.^ Chief Justice, and the Hon'bleL, S. Jackson^ 

In re Sheikh Aiimkenoodeen Ahmed,* Petitioner. 

Pleader — Dismissal. 

It is very improper to Ruspend a pleaJci for misconduct, and then to leave the matter 
undecided, whether ho is to bo dismissed, or the susponaioa is to be removed for any long 
period. 

Judges ought to reflect upon before they dismias a pleader on the basis of a charge of 
misconduct of which ho has already been acquitted by a competent Criminal Court. 

Pleaders and witnesses who are not parties to a suit, cannot call witnesses on their owa 
behalf to disprove any charge which m.'ty he made against them. If a Judge states his 
reason for disbclioving a witness, whether the Judge bo a Judge of the High Court or not* 
his remarks are not aufiicieut to jut^tify the couvictiou and punishment of the witness. State* 
ments made behind a persons back, and which he has no means of answering, are surely not 
to be used as evidence on which to convict him of a crime, or to dismiss him from pracUs* 
ing his profession. 

Pleaders are admitted to that honorable profession on proof of their capacity and ofthelc 
good moral char.actcr. Unless it is shown that they are possessed of the requisite capacity 
and good moral character they cannot bo admitted. But when once admitted, unless on 
proof of specified misconduct, they cannot be removed from that profession. 

Peacock, C. J.— On Uie 2!in(l January last, Mr. Birch, who was 
the Judge of Sliahabad, dismissed, the petitioner, Sheikh Ahmeenoodeea 
Ahmed from his office as a pleader of that district. The order was 
passed after Act XX. of 1865 come into operation. That Act came 
into operation .on the 1st January, ISOG, and by the 3rd Section of the 
Act it is enacted that, so fur as they affect the territories to which the 
Act extends*, the enactments set forth in the first schedule hereto are 
repealed, except so far as they repeal any other enactment, and except 
as to the recovery and application of any penalty for any offence which, 
shall have been committed before the commencement of this Act/^ 

One of the Acts mentioned in the schedule as repealed w(ia Act 
XVIIL of 1852, called the Pleaders^ Act, and it is clear, I think,. Ihafe 
the dismissal of a pleader under that Act cannot be considered as tho 
recovery and application of a penalty as provided for in Section 3. 

■ * ' 

• Vide 2 , Wym. Rep, (Civil Rulings} p. 66 . 

B 2 
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Therefore the Judge, when he passed that order, bad no power to make 
it. He ought to have proceeded under the provisions of Section 16, 
and to have referred the matter, with his report, to tlie High Court, if 
he thought that there was ground for dismissing the petitioner. 

On the 6th April last, this Court made an order to ^e effect that 
the order of the Judge dismissing the petitioner will be quashed, unless 
the Judge, within one fortnight after the receipt of the order of this 
Court, shall show cause to the contrary. 

On the 14th April, 1866, the Judge sent a letter commencing: — 
have been called on by the High Court to show cause why my 
decision of the 22nd January last should not be reversed. My order 
Las been quashed without any reference to the records upon which it 
Avas based. 

As this mode of procedure is novel to me, and I do not know 
what I am required to do, and as I consider that my order is perfectly 
justified by the records of the cases I now submit, I have only to ask 
that the Judges will be pleased to go through these cases. 3 have made 
my notes on the pleader^s petition, which is full of misrepresentations. 
More than this I do not consider myself bound to do.” 

But then the Judge thinks it right to remonstrate against the order 
of the Court. He says : — 

** I beg respectfully to remonstrate against the procedure adopted 
in this case. My order has been reserved without the Appellate Court 
looking at the records on which T had founded ray opinion. The pleader 
Las returned, giving out that he is. to be allowed to practise at once, 
I submit that the Judges of the Appellate Court should assume that a 
Judge has come to a right decision until they arc in a position to show 
from the records upon which the Judge has based his decision, that he 
is not justified in coming to the conclusion be has arrived at.” 

Now this Court did not set aside the order without hearing the 
Judge. They made their order in the form in which they framed it, 
rather out of consideration to him; they did not call upon the Judge to 
show cause why his order should not he reversed, and they did not re- 
versed his order without giving him an opportunity of supporting it if 
he wished. They merely say that the order will be quashed if he does 
not show cause to the contrary. If Mr. Birch had been called upon to 
show cause (he being a Judge of a subordinate Court), it might have 
looked as if the Court had decided that he had acted improperly, and 
called upon him for an explanation* 
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With regard to the Judge^a remonstrance, the Court did 'not ftsaume 
the Judge had come to a wrong decision without having Idojkod in^O 
the cose. His own order upon the face of it showed that he was priptdr 
facie wrong, and therefore the Court said, in substance, that they vrottjd 
quash it, unless he could show that it was right. 

Now, the proceeding against the petitioner commenced as far back 
as the 22nd July, 1863. He was then c.'dled upon to show cause why 
he should not be dismissed, and he was actually suspended from appear- 
ing in the J udge’s Court. 

The Judge, in his order dismissing the petitioner, says: — Sheikh 
Ahmeenoodeen, pleader of the Judge^s Court, was suspended by 
my predecessor, in consequence of a number of charges preferred J^ainst 
him of dishonest conduct in the discharges of his professional duty. 
He was called upon by my predecessor to answer to the charges, and bis 
answers were filed. The case was not, however, taken up by my pre- 
decessor, but, though ripe for decision, was left to me to dispose of.^^ 

I do not know what the Judge meant by quasi suspended,” 
Probably he meant that the petitioner w^as not suspended altogether, 
but only so far as appearing in the Judge's Court. Be that, however, 
as it may, the pleader was actually suspended, and he had the imputation 
of dishonesty cast upon him as far back as the 22nd July, 1863, 
nearly two and a half years ago, and the matter was not finally disposed 
of, one way or the other, until the 22nd January in the present year. 
I must say that it appears to me a very improper thing to suspend 
a pleader for misconduct, and then to leave the matter imdecided, 
whether he is to be dismissed, or the suspension is to be removed for 
any long period. That, probably, was not Mr. Birch's fault, but the 
fault of bis predecessor, in not taking up the case and deciding it as 
soon as it was ripe for hearing. 

The Judge says : — 

The first charge is that the pleader, in the case of Sokheo Roy, 
fraudulently applied for a sum of money which his client had realized 
before the mutiny. The pleader filed au answer, denying that his cliiWfe 
bad ever received the money. It was proved that he had, and the 
cipal Sudder Ameeh sent the pleader to the Magistrate. The case came 
before the Joint Magistrate, who, crediting the pleader’s statement that 
be did not k;pow the money had been paid, let him off. The pi^egent pe« 
titioner urges that conduct such as this should be noticed, althoii||^h th^ 
pleader has been let off by the Criminal Court*” ; , 
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With reference to this charge, the petitioner says ; — 

^‘Thit the first charge is wholly answered by the fact that your 
petitioner was acquitted by the Magistrate, nor is there any proof that 
your^ petitioner applied for that money with a knowledge that his client 
had previously realized the same. Your petitioner, as a vakeel, received 
instructions in regard to that matter, and acted on the instructions he 
had received, and thus your petitioner submits that no intoutional mis- 
representation bas been made out, nor could be/' 

Upon this tbe Jinlge remarks : — 
lleference bas only to be made to the formal decision of the 
Principal Sudder Ameen, dated 3rd October, 1361, to show the falsity 
of this statement/' 

The Principal Sudder Ameen at that time did not decide that the 
pleader had been guilty of misconduct. He only found that a prlma 
facie c^sQ existed against him, upon which he sent the pleader before the 
Magistrate upon a criminal charge. The mere order of reference to the 
Magistrate in a case in which the pleader merely acted as a pleader, and 
was not even a party, cannot be taken as conclusive evidence against the 
petitioner to justify his dismissal for an offence for which he had been 
tried and acquitted by tbe Magistrate. But tlie case did not stop there. 
On the 2ilnd December, 1802, Mr. DaCosta, the Principal Sudder 
Ameen, passed an order on a petition against the petitioner. Mr. Da- 
Costa went into the case, and found that the pleader had been acquitted 
by the Magistrate, and- he dismissed the petition, and made the petition- 
er pay costs. How then can anything said by the Principal Sudder 
Ameen before tbe case was beard and finally determined by the Magis- 
trate and Mr. DaCosta in favor of the pleader, be taken as evidence of 
bis guilt ? 

The pleader, then, bas been acquitted by the Magistrate, and ac- 
quitted by Mr. DaCosta in 1862 ; and yet, more thau three years after- 
wards, he is convicted by Mr. Birch of an alleged previous offence, 
merely upon the statement made by ]Lhe First Principal Sudder Ameen 
when he "sent him before the Magistrate. But Mr. Birch in this letter 
says: — 

“ This acquittal of the criminal charge by an inexperienced young 
officer does not remove the stigma attached to his name by the formal 
record of his dishonest conduct as a pleader by the Priaoipal Sudd^ 
Ameen, and the Judge at the time should have dismissed him, upon the 
Principal Sudder Ameeu^s decision," 
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I think that Judges, before they act in this way, ought to 
upon what they arc about. The petitioner had obtained his sunnud twenty^ 
years ago, and he ought not to be di.^missed unless a case were proVed . 
against him. It is ruin to a man to be dismissed from the office of plea^: ! 
er, and deprived of the right of carrying on a profession in which he 
has been engaged, and been supporting himself and his family (oi a , 
riod of twenty years. But he is not only dismissed, but dismissed with 
a. ruined character. Is a man to be ruined in liis ebaraeter and in hb 
prospects in life upon the charge of having committed an offence of 
which he has been acquitted, merely because a Principal Sadder Ameeu^, 
three or four years ago, m.'ule some remarks against him, and charged 
him with an offence of which he was acquitted by the tribunal which 
had jurisdiction to try him ? Or is he to be dismissed in ItSBS for the 
very same charge for wliich the Principal Sudder Ameou had dismissed, 
with costs, a petition again.^t him in 186ii ? If such a proceeding as this 
is to be upheld, no man would be safe ? 

The second charge is that, being the vakeel of Chowdry Sheo 
Sahai Singh, >vho sued for possession in virtue of a mortgage deed, he 
purebassd the land, the subject of the suit, in another execution of decree 
case, and threw up his appointment of vakeel to Sheo Sahai Singh, 
thereby acting dishonestly by his client. Having purchased the land 
under mortgage to the detriment of his client, he is accused of dishonest 
and unprofessional conduct.''' 

In reference to this cbaige, the Judge, in his order of dismissal, re- 
marked as follows : — 

“ I consider that the pleader's conduct in purchasing in executioa . 
in another case a property under litigation, of which litigation he bad 
the management, is of itself a breach of trust sufficient to render him 
deserving of dismissal. His subsequent reconciliation with his client : 
in no way affects the dishonesty of his conduct.^' \ 

The pleader, in his answer Ao this second charge, says that therpfe- 
no one of the elements for which a dismissal is provided by A%t XVJII,;: 
of 1862. The purchase of the property in auction jointly with i 

which property was alleged to bo pledged under a bond opou.whiici^ ar ' 
suit had. been instituted, is, your petitioner submits, not feaudule^i^V ; 
duet. Yonr petitioner, upon the purchase, withdrew from the case with . 
notice to his client, who made no objection. If the bond 
putoh(^8is by your petitioner jointly with others of the rights of -the 
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ffinal proprietor would iu no way prejudice ^he plaintiff in that suit. 
The Judge is wrong, both in law and iu fact, iu saying that your peti- 
tioner’s conduct was to the detriment of bis client, and that he is accus- 
ed of dishonest and unprofessionaf conduct, whereas there Ih no charge 
preferretf against him by any person,” 

Now, it is well known that a purchaser at a sale in execution pur- 
chases only the rights of the judgment- deb tor, and that if he purchases 
an estate under mortgage, he does not take it free from the mortgage. 
When the property iu question was put up for sale, the petitioner join- 
ed other persons in purchasing it. Of course his interest as a purchas- 
er would be in conflict with his duty as a pleader for the mortgagee, who 
was endeavouring to establish his mortgage. As a pleader, it would 
be his duty to endeavour to establish the mortgage ; as a purchaser, 
it would be his interest to get rid of the mortgage, so as to acquire 
the property free from the mortgage. It is unnecessary for the present 
purpose to determine whether the pleader having been retained by his 
client for the purpose of establishing the mortgage, could have aban- 
doned his retainer and joined with others in purchasing the property. 
That is not the charge on which the Judge has dismissed him. lie 
dismissed him for dishonest conduct. Remaking on the pleader’s an- 
swer to the second charge, the Judge says: — ^^Refereuce to the formal 
decision of the Principal Sudder Ameen, 15th December, 1860, in which 
he comments with severity on the pleader’s dishonesty, will show what 
an officer of his experience thought of this case, and the pleader ought to 
have been dismissed, then and there, under Section S, Act XVIII. of 
1852.^’ 

But when wc look at the decision to which the Judge refers, we 
find that the Principal Sudder Ameen, having gone into the question as 
to whether the bond was a genuine document or not, said, in my opi- 
nion, the bond is not a valid document ; its very existence is founded 
on fraud and fiction.” Now, the bond is found by this judgment to be 
a forged bond, and founded on fraud tnd fiction. The pleader having 
been retained to enforce the bond, joined others in purchasing the pro* 
perty. But the pleader did not do it secretly. He gave his clients 
information of his having joined others in purchasing the property as be 
alleged, and he threw up bis retainer with the consent of his client, or 
at least after notice to the client, and without objection. If the pleader 
had concealed from bis client the fact of his having pnrchasedj Or if he 
j,had purchased denamee, and continued to act for his client ai if hotliing 
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had occurred^ and allowed his client to lose his case by having his inorf^ 
gage set aside^ there would have been dishonesty. But where' wai ih^ ’ 
dishonesty in throwing up the retainer and becoming the purchaser ?> v 

The Principal Sudder Ameen proceeds to remark ^'And it is ndiv 
unlikely that the first party, defendants, too, bad a hand in this fratkdj»\. 
because to be indilTcrcnt after what had transpired argues complicity izi < 
the fraud. It is certainly surprising for Sheikh Ahmeenooddeen Ahmed, 
pleader of this Court, to act in the manner he has done. Although he wae* 
plaintiff^s pleader, still ho purchased at an auction sale the same property 
that u>as pledged in the bond; afterwards disengaging himself from 
ploadership to plaintiffs, appears on the side of the defendant to set aside 
the bond, and again having entered into a razeenamah with the plaintiff,^ 
resumes his pleadership, and while engaged as his pleader, he gave hisr 
evidence deposing that he cannot say whether the instalment bond was 
genuine.'^ 

By allowing the pleader to resume his pleadership, it would seem 
that the client did not think that the pleader had committed an act of 
dishonesty. The Judge does not find that the pleader purchased with^ 
out notice to his client, or that his client objected to his throwing up 
the retainer, nor is it anywhere found that the mortgage was concocted 
and set up fraudulently by the pleader and his client, in order that the 
pleader might become the purchaser at a low rate upon the supposition 
created, that the land sold was subject to the mortgage. 

Section Si of Act XVIIT. of 1852 provides : — Any pleader practis- 
ing in the said Courts shall be liable to dismissal on proof of his con- 
viction, by a competent Court, of a criminal offence, or on proof of a 
declaration or finding by a competent Court in a suit or proceeding to 
which such pleader was a party, that he has knowingly committed a ^ 
breach of trust, or for fraudulent or dishonest conduct in the discharge 
of his professional duty.^^ , 

Surely this was not a suit against the pleader for breach of trusfe’; 
This was a suit to enforce a mortgage against the purchaser. 
pleader had kept tbo retainer, his duty as a pleader would have 
adverse to his interest as a purchaser. The suit was brought to 
mine whether the mortgage ought to be enforced against the pteadeft 
purchaser, and it was settled by compromise. The suit was not . 

the. owner of the land for depreciating the sale by setting up a i. 

salp* The owner of the land made no oomplaint. How theii;w&.iV.^‘ 
said. that, this >yaa a suit instituted against the pleader iu which 



146 


THE LEGAL COMPANION. 


of coiopetent jurisdiction decided that he knowingly committed a 
broach of trust? What breach of trust ? Surely not the throwing up 
of his retainer in a suit to enforce a forged bond? If there was a 
breach of trust, who was the trustee, and who was the person benefi- 
cially interested in the trust ? 

The third charge against the pleader is, that he filed a petition in 
the name of Mussamut Padmawat Kooer, which petition ho was not 
authorized to file, and that he filed it with fraudulent intent. 

In reference to this charge, the Judge says : — " My predecessor 
appears to have taken this case up, but to have let it drop on the repre- 
sentation of other pleaders of the Court, that they had to rely upon 
mookhtears who applied to them to file petitions/^ 

In pronouncing the judgment of the Court in this case, dismissing 
the pleader, the Judge passed from the second to the fourth charge, 
thereby letting the third charge drop, as his predecessor had done. 

In reference to this charge, the pleader says " that the third charge 
against your petitioner was one that bad been investigated and dismiss- 
ed ; your petitioner should not again be harassed with it. Besides, the 
Judge is wrong in saying that the matter was dropped by former 
Judge on the representation of the pleaders. The party who had pre- 
ferred that charge was called upon to support it by oath, but did not do 
so, and therefore the Judge dismissed the charge.^^ In commenting on 
the pleader^s answers, the Judge takes up the charge again which he 
had passed over in his judgment. He says, the lady petitioned the 
Court that she had never authorized the pleader to file the petition ho 
Lad filed on her behalf, and which was injurious to her interests. On 
this, Mr, Leycester called on the pleader to defend his conduct. (3rd 
March, 1862), Mr. Tucker then ordered the lady to appear in Court 
and give her deposition. She of course objected, being a lady of rant, 
and asked that a commission might issue. This was refused, and the 
case was struck off because the lady would not come into Court, Refer- 
ence to Mr. Lcycester’s roobakaree will show what ho thought of the 
pleader^s conduct.” 

In answer to the same charge the pleader goes on further to say, 
that your petitioner had put in his defence in that matter, and had 
completely refuted the charge preferred against him ; and, further, there 
is no evidence whatever in this investigation that your petitioner acted 
with a guilty knowledge, or was party to the fraud, if there was any, 
for the subsequent conduct of Mussamut Padmaxvat clearly shows that 



1870. 


TAB LEGAL COMPANION. 


U7 


sh(i was playing '‘fast and loose," for she compromised the etiit after- 
wards on the very terms of that petition " 

The Judge says that the charge was allowed to drop because a cofUif 
mission was refused aud the lady would not come into Court* . 1 
thought it very unlikely that Mr. Leycester would have refused to is- 
sue a commission, and have compelled a lady of rank to appear in Court. 
The Judge has not ascertained the facts with accuracy. A oommissioa 
was not refused ; the persons who appeared for the lady were asked if she 
would declare that she never signed the document. The persons who 
represented her stated that she was away from home, that she could not 
appear in Court, but that if a commission were issued they bad no 
doubt she would prove that she had not signed. Three weeks were 
given to them ; at the end of that time they did not appear. But what 
is very remarkable, the suit was afterwards compromised by the lady 
on the terms of the petition which the pleader was charged with having 
filed without her authority. The Judge does not deny that part of the 
statement of the pleader. 

The next charge is the fourth charge, namely, that the pleader 
having taken a vakalutnamah to file an objection to a sale, instead of 
filing it kept it back, let the sale proceed, and purchased the property 
sold in the name of his wives and defendants, and that in so doing, he 
was guilty of dishonest conduct in the disoharge of his professional 
duty." 

The pleader answers : — 

The fourth charge is wholly unfounded. Your petitioner never took 
any vakalutnamah to put in an objection to the sale. The very petition 
of 18th November, 1862, by which the complaint as to the irregularity 
of sale was made on behalf of the judgment* debtor, places the matter 
beyond a doubt, that your petitioner refused to receive the vakalutnamahf. 
Those were enough, but your petitioner distinctly denied the fact that to 
was ever olfered that vakalutnamah, and it has never been proved that 
that vakalutnamah was offered to your petitioner. Further, the pCrsotii 
who is said to have acted as Mokhtar was not then a Mokhtar of the 
Judge's Court, and that is clear from that very petition. Beside^, 
petitioner was not a vakeel of the Sudder Ameen^s- Court. The o%ect 
of that petition is quite clear from its contents, that it wosdnly to creatb 
evidence of a purchase for the Judgment-debtor himsolf| ahd ttaA hh- 
thing but a vituperation^ as is usual amongst natives. ' ' 

s 2 
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Your petitioucr would also submit that there is not a tittle of 
evidence in support of such charge.'^ 

With reference to the pieader^s answer, the Judge merely says, 
that reference must be made to Mr. Solano's petition." Now it ought 
to be known that pleaders are not to be ruined in their oharacter and 
prospects in life on a mere petition without proof. There was no evi- 
douce whatever in this case to prove the charge against the petitioner. 
No man would be safe if every statement made in a petition filed in tho 
Mofussil Courts is assumed to be true without any evidence given in 
support of it. In this case Mr. Solano himself did not even verify his 
petition. This charge, therefore, like the others, falls to the ground. 

The next is the fifth charge, which is that the pleader fraudulent- 
ly and dishonestly filed a petition on behalf of Mussamut Moula Bux 
which she had not authorized him to file." On this charge, the Judge, 
in his order of dismissal, says ; — As regards his conduct in the last 
mentioned case, it has been commented on with severity by the Judges 
of the High Court in the case of Moula Buksh versus Hosscin Jan ; the 
pleader is pronounced to be wanting in strict integrity, and the evidence 
given by him is pronounced to be utterly unreliable by one of the 
J udges " 

But it should be borne in mind that the pleader was no party to 
that suit, and whatever remarks the Judges may have made in that 
case, as to whether he was worthy of credit or not, the mere remarks 
made in a suit, inter alias^ against which the pleader had no means of 
defending himself. They were probably not even made in his presence. 
Pleaders and witnesses who are not parties to a suit cannot call witness- 
es on their own behalf to disprove any charge which may be made 
against them. If a Judge states his reason for disbelieving a witness, 
whether the Judge bo a Judge of the High Court or not, Lis remarks 
are not sufficient to justify the conviction and punishment of the wit- 
ness. 

If a Judge says, I wholly disbelieve the witness, or if he go further, 
and says, I believe the witness has perjured himself, this is not suffici- 
ent to warrant the punishment of the witness for perjury without a trial. 
Is it no punishment, I would ask, for a man to be dismissed from a pro- 
lession with degradation ? Statements made behind a person's back/ 
and which be has no means of answering, are surely not to be used as 
evidence on which to convict him of a crime, or to dismiss him, with dis- 
giucc from practising his profession. There is paly ono oours^ to be pur« 
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sued by Judges iu dealing with pleaders guilty of miscondaot. They 
should enter a charge and decide the case according to the evidence,' A^ti 
XVIII. of 1852, under which the Judge appears to have been erroneous^ 
ly acting, says (Section 2) that a pleader shall be liable to dismissal OA 
proof “ of his conviction, by a competent Court, of a criminal offence/* 
or on proof “ of a declaration or finding by a competent Court iu a suit 
or proceeding to which such pleader was a party" that he is guilty of a 
breach of trust. 

There has been no proof of a conviction by a Criminal Court of a 
criminal offence, nor was the decision of the High Court, referred to by 
the Judge, a decision in a suit in which the pleader was a party. It 
was a proceeding inter alias, and could not be taken as evidence against 
the pleader, or bo used as a ground for dismissing him without giving 
him an opportunity of defending himself. * 

The third ground mentioned in the Act to justify the dismissal of 
a pleader is “ fraudulent or dishonest conduct in the discharge of his 
professional duty." But to justify such a dismissal, it is necessary . for 
the Court to find cither from the conduct of the pleader which they 
themselves witness iu Court, or from evidence produced before thenit 
that the pleader is guilty of fraudulent or dishonest conduct ; and this 
also must be done after notice to the pleader, and allowing him to be 
heard. The observations, therefore, of tho High Court in the case re- 
ferred to did not warrant the Judge in dismissing the pleader, 

Tho Judge goes on (and I must say that I could scarcely have be- 
lieved that a Judge of Mr. Birch’s judgment and experience could have 
fallen into such an error as he has done.) 

“ The pleader bears a bad character in the Courts of the Sudder 
station, and were I to search for other evidence against him, I am inform* 
ed that it would be forthcoming. I consider it unnecessary to do so.” 

Could anything be more dangerous or unsatisfactory than for a 
Judge to allow his mind to bo influenced by such considerations as 
these, or could anything be more improper than for one intrusted with a 
judicial oflSce, on pronouncing a decision which must necessarily rum 
a man’s character and prospects in life, to declare and to register against 
him on tho records of his Court that ” if he were to search for other 
evidence, ho is informed it would bo forthcoming ?” • 

It appears to me that the charges against tho petitioner are not 
made out, and that until he is proved to have been guilty of diehonesi 
oonduot, he must be presumed to be innocent. A pleader ia not to ba 
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dismissed from the practice of his profession merely upon suspicilOD and 
and without proof. The Judge says in his letter— if the Court is not 
satisfied with the expression of my opinion of the pleader’s acts and 
character, I would suggest that Mr, Tucker and Moulvie Imdad Ali 
Khan, Small Cause Court Judges of Tirhoot, be called upon for their 
opinions. I am informed that it was Mr. Tucker’s intention to dismiss 
the pleader.” 

But pleaders are not to be dismissed merely upon Judges’ opinions, 
nor is cue Judge to dismiss a man because he is informed that it was 
liis predecessor’s intention to do so. A pleader, like any other man, is 
entitled to be heard, and to defend himself, like any other person, 
against any charges against his character or conduct. He is entitled 
to an open trial, and not to be convicted without proof. 

The Judge sa^s further — his restoration to office will have a bad 
efiect and neutralize my efforts to purify the Courts.” But if a pleader 
has been dismissed illegally he must be restored, and if the Courts are 
to be purified, they must be purified by lawful means. 

Having beard all that the Judge has said in support of the order, I 
am of opinion that the order cannot be supported, and that it must be 
quashed, 

Mr, Justice Jackson. — I am of the same opinion. As the Judge 
has taken upon himself to act in this matter, and to dismiss the peti- 
tioner from bis office of pleader, it must be assumed that he considered 
himself to be acting, not under the existing law, but under the law in 
force previous to 1st January last. 

Under the repealed Act XVIII. of 1852, there were three causes 
for which a pleader might be dismissed. One was on account of his 
conviction by a competent Court of a criminal offence. The second was 
on account of its being declared or found by a competent Court, in a 
suit or proceeding to which the pleader was a party, that he has know- 
iogly committed a breach of trust. The third was on account of fraudu- 
lent or dishonest conduct in the discharge of his professional duty. 
The 3rd Section of tliat Act points out the mode iu which either of the 
two first mentioned causes is to be shown : the first to be shown by the 
production of an authenticated copy of the judgment containing such 
conviction ; the second, in like manner, to be supported by an authenti- 
cated copy of the decision containing such declaration or finding, and in 
addition to that, the Court is to be satisfied in each case by proof that 



1876* 


THE LEGAL COMfAlIlbN. 


%Si 

such judgment or decision has not been set aside or reversed, and tb^ 
the pleader is the party to whom such conviction or decision relates* . 

The third of these causes is to be established by proof to be taken 
and set up, in the presence of the accused party, before the Judge r 
enquires into the matter, - 

In this case there were five charges against the petitioner, an4> 
alluded to in the course of the proceedings. The first, it may be B\xp^ : 
posed, the Judge considered as coming under the first category, namely^ , 
criminal charge. But although the person was charged with a crimihail 
offence and made over to the Magistrate, so far from being convicted, I 
find that he was acquitted, and that the judgment of the civil authority 
referring him to the Magistrate was afterwards virtually set aside by 
another Principal Sudder Ameen in the same district. 

Then as to any finding in a suit or proceeding to which the pleader 
was a party that he had knowingly committed a breach of trast, oer» 
tainly there is nothing of that kind. There are two cases here. The 
2nd and 5th instances, the Judge seems to consider, may have come 
within that category. But certainly there were no suits or proceedings 
to which he was a party, or any decision of a Court of competent juris- 
diction that the petitioner bad committed a breach of trust, nor was 
there any compliance with the procedure prescribed by Section 4, by 
which he could have been properly convicted. Section 4 says : — 

When any pleader is charged with fraudulent or dishonest con- 
duct in the discharge of his professional duty by any person or Court, 
the Court competent to make an order for his dismissal shall serve, or 
cause to be served, upon such a pleader a copy of the charge or charges 
brought against him, and also a notice of the day appointed by the said 
Court for the licaring of such charge or charges ; and such copy and 
notice shall be served upon the said pleader at least twenty clear days 
before the day appointed for such hearing, and on the hearing of the 
said charge or charges, the Court shall receive all such relevant evidence , 
as shall be properly tendered by or on behalf of the Court or . 

bringing the charge or charges, or by the said pleader, and shall proOOC^' ; 
to adjudicate on the said charge or charges in a summary way, and; 
shall record its decision and the reasons on which the same isgrouud^Iv 
Can it be said that there was any such adjudication as 
the party was called upon to answer any ohargejS brought aga&itt 
that any evidence was tendered to, and received by, the 
has done nothing of the kind. He has acted on opinions contained' in it 
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mass of papers, upon charges mhde long before, some disproved, some 
dropped, and some not amounting to misconduct at all, such as to>war-. 
rant. a dismissal. 

It is a privilege of vakeels, and I think it is very much to the in* 
terest, of the public at large that they should have that pri\^legc, They 
are admitted to that honorable profession on proof of their capacity and 
of their good moral character. Unless it is shown that they aie pos- 
sessed of the requisite capacity and good moral character they cannot bo 
admitted. But when once admitted, unless on proof of speciGed mis- 
conduct, they cannot be removed from that profession. 

It appears to me that there has been no such, proof on this occasion,’ 
and that no ground existed under Act XVIII. of 1852 for the removal 
of the petitioner, 

Therefore I entirely agree in the judgment of the Chief Justice, 
and in quashing the order passed by the Judge of fihahabad. 
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The 2Srrf November, 

Present : 

Ifr. Justice Jackson and Mr. Justice McDouell. 

Matungeb Churn Mitter* (Plaintiff) 


versus 

Moouiiary Mohun Ghose and others (Defendants) 

Putni Tenure^ Sale of , for Arrears of Bent-^Regulation VIIL 
8, cL and s. 14 — Date of Publication of Notice. 

The fact that the receipt of tho notice of sale was dated the 15th of Bysaok^ 
therefore did not show that the uotico had been published at some time ** previous to 
day,’' BO as to satisfy tho provisions of s. 8, cl. 2 of Reg. VIJI. of 1819, was held Jiot tp h® 
sullioient ground for setting asido the sale of a putni tenure for arrears of rent« 
being nothing in the receiiit to show the date on which the notice was published, no in}W^ 
to the plaintiff having been proved, and it appearing that more than the time pre.'iicrihftd'h^ 
the Regulation had elapsed before the sale actually took place, the Court refused to 
aside the Bale- ‘ ^ 

It would not bo a “ sufFioient plea * within tho moaiAg of s. 14 that the receipt 
been obtained, or Ibe notification published, on, instead of previous to, tho 15th of BysAeki> 

Jackson, J. — In this case, the suit was brought for the purpose of 
setting aside the sale of 12-anna share of a putni tenure held by the 
defaulter. A great number of objections, some of a frivolous kind, and 
some of an uiyustifiable kind, have been brought forward in appeal, but 
the only one which deserves notice or which was seriously pressed Jfi( 
that where it is contended that the notice in this case does not appear 
to have been published before the 15th Bysack, the sale having taken 
place on the Sid Joisto following. Now, it is to be observed that 
Legislature, in passing Uegulatiun VTII. of 1819, for just and equitable 
purposes, prescribed a variety of forms required to be gone through b^ 
zemindars, on applying for the sale of a putni tenure for arrears acoru^^ 
due thereon, some part of the procedure being carried out by offiejere;. 
the Collector's establishment: and one of tlie matters prescribed hy/i 
8, cl. 2, is that the Collector should be satisfied of the service of 
notice, either by the receipt of the defaulter, or of his managei?^ 
that cannot be procured, then by the signature of three suh||^^ 
persons residing in the neighbourhood. Then it says 
appear from the tenor of the receipt or attestation in questiOj||.ihikt)ii 

‘"‘ T ' . ■ ' ' 

• TtVo 1, IndUa Law Reporti, Calcutta Sefici^ Iff,- 

1* ' ' ' ' 
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natu'o hd:^ been published at auy time previous to the loth ut lb^‘ mouth 
of Bysaekj it sliall be a sufficient warrant for the sale to pvooced upon 
the i.fey appointed.-’’ That and oilier rules havinjj been so laid down, 
s. 14 of the same Hegulatiori says: — Jt shall be competent to any 
party desirous ol contesting ibo right of the zemindar to ina^e the sale, 
v/hether on the ground of there having baon no ])alaiice duo, or on any 
oilier ground, to sue ll)o zemindar for the revered of the .same, and 
upon c.stablishing a suflieient pica to obtain a decree with full costs and 
damages.’^ The meaning of that provision, as it a]u>ear> to me, that, 
if the defauUer or the alleged defaulter should Ix' able to malco out tliat 
the zemindar was not in a condition to obtain the sale of his umler- 
temire,' that there had been no balance due, or that the i)roeedure enjoin* 
ed by the Regulation had been n«?glecte(l, so that the defaulti'r has been 
prejudiced by reason of that neglect, tlien tlm Civil Court is declared 
cniitlcd to set aside llic sale and to grant a devreo to the plaiulilf with 
full costs and damages. But it certainly would bo no .sufliciout 
or substantial cause of comjffiiiiit lliat the leceipt in tpicstion had been 
obtained, or that the notification had been publislied on, iiislead of pre- 
vious to the 15ih of the month of Bysack. The law .snyt? tli.it if it shall 
appear, that is, appear to the Collectur, that the notice ha- been ])ub* 
lishod at any time previous to tlio loih o( the moiitli of Bysack, that 
' shall be a sufficient warraul for the sale to prooct'd, Now, in the irceipt 
which has been road to us in tliis ease, the particular time of pu])lication 
is not stated. The receipt Is dated tlie Koth, and has Iht* signatures of 
three substantial jicrsons which is to be accepted only incase of inability 
to procure the receipt of the defaulter. It migiit very well b(?- that the 
previous day or da 3 ^s bad been spent in vain ciTorts to [irocnrc the sig- 
natures of the putniJar or his agent, and that the iecci})t was afferwards 
completed by the signatures of the munduls, obtained on the 15th of 
Bysack, and this miglit well have satisfied the Collector tluit the notice 
had been in fact puldished previous to the 1 5th. That being soj and 
no injury to the plaintiff being at all made out, it appears to me that 
the ground set up is wholly insufficient to induce this Court to set aside 
«,thc sale. It may be added as it appears in this particular case that the 
' sale, instead of taking place on the 1st of Joisto, did not take place un- 
til the 3rd^ and therefore even if we assume that the publication had 
taken place on the 15th, still the defaulter had two days more than is 
-prcscribei by the llcgulation. 

The appeal is dismissed with costs. 
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1110 II COURT, N. W. P. ^ 

The V^th December, 1873. 

Mr. Justice Pearfi^n and Mr, Justice Turner. 

CxiuNNi'^ [D^/fiudant) vs. 'J'iiakur Das and others {riaititiffs). 

Morifjagc — CondHlon ngaknet Alienation — Auction^pur chaser^ 

A transfer of inortgaf^ed property made in contravention of a condition not to alienate < 
is not ab^tdutely void, but voidable in bo far as it is in defeazance of the mortga^^ee’s rij*b,ts. 

Where, in contra v'eid ion of a conditiou not to alienate, the mdrlgagor had tranfiferr 
b’H piopneiary nglit m the mort^aqcd pioporty to a tliird person for a teun of } car.s, the^ 
C’ourt deolaicd that Buch transfer .'•hould net bo binditi'T on a purchaser at the sale iu exo* 
oution of tho decieo obtained by th- Tuort-^jv^ee foi the sale of the property in Batiofactioa 
of the ttJ()^■ti^^ay^;-dcbt, unLss hueh puichascr de.-irtid its cinUihuance. 

Coiiuin properly wibs niortyai^oJ to tlic plaiiilifrs with a j;tipnhiiioil ; 
that it will not be transferred to any one until the prinei[>al with interest- 
was repaid. A h-ase tor a term ot 11 years was, however, granted by 
the mortgagor. ’ 

The jiulginont of the High Court was as follows :*~ 

Tho lease is not a lease merely for agricultural purposes, but 
transfer of (lie interest of the proprietor lor m term of years. Is it , 
a vi'jlaliou of the cnndilioii against alienation ? It has been held that 
such eoinlitions are introduced to protect the Hen created by the mort-. 

au<l that a transfer made in contraYcntion of the condition is nob 
absolutely void, but voidable so far as it is in defeazance of tlm mort- 
gagee's rights. In the present case the mortgagees have obtained a 
decree for the sale of the estate in satisfaction of the loan, TJie existence 
of the lease may induce purchasers to oiler a less })rico for the property 
than they would oiler if they could obtain immetliate possession. On ■ 
the other hand, the lease may be an arrangement highly beneficial to , 
the owmer ot the estate aiul thus a substantial increment to its value. 
The mortgagees will have obtained all that in ecjuity they are entitled 
to, if the Court gives them a ilcclaratiou tliat the lease will not behind- - 
in^ on a purchaser in execution of the decree, unless he oesires its con*» ‘ 
tinuauce. The decrees of tlie Courts below will bo modified accordingly,. . 
but as the appeal substantially fails, wc must order the appellant to beai- J 
the respondents^ costs* 

* Vi(ir 1, Ifuliaa Law Reports, tMlftliabad Seriofl, p. 12(J. ,,, 



THE LEGAL COMPANION: 


150 


. HIGH COURT, N. W. l\ 

The nth Januayy, 1876. 

Tiefore Mr. Justice Oldfield. 

Qi'ebn o. Kultaran Singh.' 

Avl .Y. oj 1872, u. I'll and 172 — Offence against Pui/fc Justice. 

Av, cffeiicc piiMio justice is not an offenoe in contempt of Court ;vitbin the 

meauin:; of s. 473, Act X (d 1872. 

, * 

JBiit nofcwithiitaiKliu^^ this the'^Court, Civil or Criimual, which is of opinion that Uiore is 
suHicicutgi omul for iuquiring into a cluirije mentioiu'd in s.,=*. 4G7, 408, 4o!), Act X. of 1S72, 
may not j except as is provided in s. 472, try the i*ccu 3 i,d poison it^eif for the ofOnicc 
char^t'd. 

The case of Sufafooliih, '22, W. U. Gr., 40, fullowud (See 10, Bom. 11. C. Rep,, p. 73 ; 
ond 7, Mad. H. 0. Reports, Rulings xvii. and xviiij 

All Asi'istant Collector irylti" a reiit j^uii wai^ of opinion that llie 
defendant Kultaran was guilty of an ollence under s. lOG of the 

Penal Code (for using evidence known to 1)C false), ami IukS witness Blii- 
kam Singh of one under s, 193, (for giving fuhe evidcu(3e). That oirieer, 

* therefore, acting in the capacity or Assistant Magi.Hrato, proceeded to 
try the accused and^scnteiKicd each to one year’s rigorous iinpn- 
sonmont. 

The High Court called fur the record of tlio e;u-e on liie petition of 
.Kultaran Singh. 

OLDFuan, J. — (In delivering judgment .snidj--nut It appears tome 
that, with reference to s. 171, the Assistant Magistrate Wiis not compe- 
tent to try the pcliUoncr for an oflenee under s. IDG, committed before , 
him ns Assistant Collector. S. 471 is ns follows: — When any Court, 
Civil or Criminal, is of opinion that there is sullicient ground for in- 
quiring into any charge mentioned in ss, tG7, 40'^, 4G9, such Court, 
after making such preliminary inquiry a.s may be necessary, may either, 
commit the case itself or may $end tho case for inquiry to any Magis- 
trate having power to try or commit for trial tho accused person for the 
offence charged/^ ^ 

This section seems to require that the Court shall either commit 
the case or send it to some other Magistrate, but not charge or try the 
person on its own charge. It appears to have been intended that tlie 
rule in s. 471 should have general application, with the one exception 
provided for in s. 473, That section gives an exceptional power to a 
Court of Session to charge and try on its own charge a person for an 
Videlj India» Lftw Reports, Alialittbad SYiira, p, 129, 
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oflenco committed before it when the oiience is triable by the Court .of. 
Session exclusively; and s. 472, by thus exceptionally exempting^ a 
Court of Session from the operation of the provisions of s. 471, shows ! 
what tlic general effect and aim of those f>rovisions was iutendod to bfe. ' 
'Jo permit the Conit in the present case to charge and try for the 
offence committed before it would be interpreting s. Ul as giving the , 
Court a higher power than is allowed to a .Sessions Court A .similar 
view of the effect of s. 471 v\a'< hiken by tlie Calcutta High Court in 
Sufatooflah, 

Cfbe convictions and ]>a‘‘\'^(?d <ui Tdiil am Singh and Kul- 

tarari Singh are aiun;Ih'd, and tba (^>urt i'^ do’ccied eiUior to commit- 
them for trial or to send the e.i 'c \o another coinpctcut Magidrate foi‘ 
dis]>ocal. 


.sflOltT NOTKS. 


rinvY COUNCIL.. 


Family ---Pru/io/jcnif nrc — Miial's/iara Law — Jovii 

Properly — hpp>i >'il I / ^liy^ 


and Separate 


Although an o,--fato b(‘ not i; Uelihicallj' known in the north 

of 'India as a rvy, or srliat is known i»i the south of Itidia a polliam, 
the suceessiou laoret-^ uuiy, under a knfitclia)\ or family custom, be go- 
verned by the auIo of primogeiiituro. 

Where lb ‘ iamiiy to winch ancestral property hold in this peculiar 
m»llaner belongs is sul^jeet to the Alitakshara law, and the property is 
not sepaiate, ihe succession, in tlm event of a holder dying without 
male issue, ir given to the next collateral male heir in preference to tho 
widow or daughters of the deceased holder. 

That an cstjitc is impartible does not imply that it is separate, and , 
feo to be governed by the law applicable to Separate succession. 

W^iethcr the general status of a Hindu family be joint or divided^ 
property which is joint will follow one, and property which is separate- 
will follow another, course of succession. 

Since in documents between Hindus and in tbe Slitakshara itself, 
it is not unusual to find the Reading members of a class alone rafentioin6d 
when it is intended to comprehend the whole class, a written stateuient ; 
of a family .custom, whereby an impartible estate pas&es in the.evcnt^^^ 
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the holder dyinj^ without issue to /as younger brother or his eldest sou^ 
Heed not bo construed as limiting^ the collateral succession to the two 
cases named, but as providing' i;^eut*raliy tliat on failure of the direct 
male line, the nearest male lieir iu the collateral lino shall succeed. 

r^V/d' ], Jiidian Liiw Uoports, Calcnttu So!u*s, p. 153 (Appe.il from Calcutta. High (Joint). 
The 30th .JuiH' ami 1st July IS/o -■'Chiutamiin Siiigh NowUikho Konwari, 

CALCUTTA niGII COUUT. 

Superlatcndence of High Court in cases not appealable, 
ibider s. 1*5 of 21- and 25 \’ict., c. 10 t, the High Court will not 
interfere with the deci'^iuns of the CouiIh below in oases in which a 
special appeal is loi bidden by s. 27 of Act \VlJf. of 180 1 , and whore 
fbero is no question (d' jurisdiction invoiv«d. (As to the eases in which 
the High Court will interfere under the poweis ctuil'ernid by s. 15 {;f the 
High Courts’ Act, see note to Tej Rdi rs. IIars?ik/f, T. L. It , J, AIL) 

1, Jndi.au Law Rej'oits, Calcutta Seiio^, p l.so. (Sir Jiicliard (Jaith, Kt,, 0. J., 
and lUicb, J ) The* 17th t5eptLmb<'r 1875 huklivkaul ]h)S<?, PjiHoner, 


Inspection of Documents — Rales of UujIl Covrl oj lie June 1S7 t, 
50, 52, [Oilginnl CiviL) 

^ Where the derendant blalod in an airidavil, tiiat a seliedulo annexed 
thereto contained a list of all the documents in his possession ur power 
relating* to the suit, and a certain other document w^as not nicutioned in 
the schedule, though lei'errcd to by the didciuLait in his written state- 
ment, held oil the hearing of o summons to consider the sidUeicne}^ of 
the aflidavit tliat the plaintilf could not cross-examine on the aflldavit 
but could only sho\v it was not an lionest al!i{la\it. The proper course 
was to apply for inspection of the paitieuhtr doenmont referred to in the 
written statement and omitted fioni ilie schedule, if inspection was 
needed. 

ViJp 1, Tmlian Law Reporta, Calcutta Scuta, p. 17S. (Ph^ar, J.) The Mlh^Ftbruary 
1876“-Ktniitlly vs. Wymau. 

Court Fees Act (FIl of 187(V. ^ch. els. U .j- n^Probaic Duly, Eoc- 
ewplion from — Interest in Partnership Property. 

Tile testator, a member of the firms A. Co., of Calcutta, 

and 0. G. c3' Co., of Liverpool, died ju England, leaving a will, of which 
he i^ppuinted G iu EnglauJ and 0 iu Calcutta bis executors. As a 
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partner in the Calcutta firm, the testator was entitied to a sluire in an 
indigo concern and in certain immoveable property in Calcutta, and Im 
biiare in tlieso properties was, on his death, estimatetl, and the money- 
value thereof paid to his estate by the linn in Liverpool, and piobate 
duty had boon paid thereon Ijy G in obtaining probate of the will in 
England. iShortly after the teslator^s death, the indigo eoncern was 
contracted to be sold, and the tc.‘<tator*s name appearing on the title- 
deeds as one of the owners, 0 applied for j)robalo of tin; will, to enable 
him to join in the conveyance and in any lutiire sale of the other im- 
moveable property. An uulirnited grant of probate was made to Oj who 
claimed exemption i'rom pro}^•^te duty in respect ot the properties, on 
the grounds tliat duty liad already" been paid in Kii^^land on the 
testator^s share in tliern, and that theie was no ain«>unt or value in 
respect of which probate was to bo granted in India. Ifcltl on a cato 
referred by tlie taxing rjllcer, that 0 was ntit entitled, in obtaining pro- 
bate, to exemption from the probate duty payable under ?cdi. I, cl, 12 
of llic (^3ml Lees Act, in respect of the prop^ulic-. 

I'ah 1, Ttjdi.aii Uoi.oits’, C.-iI-ultn S^i-rifs, p. ] GS. tS'i' R Tv<- , C\ .T. ni.(J 

Ponti^ux, J.) 'J'Jtc; l.it Mau'ltj IS7t.^Xu tin'. (.o.mIs of Glucls'touo ) 


liOMliAV IIKUr COURT. 

JIliras — Eazitiamah — Ejiinction of Utiras nghl. 
lb a Miia^diir, ;u]flr('s^f‘d a razinama to the Alumlaldar, resiirnino* 

f*» C3 

certain miruH lands in favour of L ^to wlmm at tlie same time ho deliver- 
ed possession of the lands\ ami containing no reservation or qualifica- 
tion : lUiil that the transfer to L was complete and tlie right.3 of B 
wholly extinguished. 

r?t/c 1, Indian Law Ivt'poits, Rombay Series p. tU, (Wist and Nauabliai IJarldiU, J.J.) 
The 22ncl December, IS 75 TiiriiohaiKl Diicbuml vs . Lakshinari Binavani. 


Undivided Hindu Family — Ancestral eslale — E,rccufion — Sale of a co- 
parccneFs interest — Tenancy in common — Partition, 

In a suit by a member of an undivided Hindu family to have hisi 
right declared to a portion of the joint estate which had been sold by the 
Civil Court in execiitiou of a decree against his coparcener alone* 

Ihhk that the plaintiff should have a decree declaviog that he was 
entitled to joint possession along with the execution purchaser as te- 
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iiant in common. But that if a division in spade were desired, a suit 
should be bvoniifhl for that purpo.se. 

nVe 1, Tntluui Jj$w Reports, Bombay ISeries, j*. 05. (West and Nifi^ibhai llano.'is, 
J.d.) The Ut rt'lji uary, ii7Ci\ Babaji Lakshman and another vs, Vasudov Viuayak. 

HIGH COURT, N. W. l>. 

Lamljarflar — Co-s/tarer— -Projils — Revenue — Set-off, 

Held (Si'ANKiE, J. dissenting'^, that a liimbardar, who had paid an 
arrear of Government revenue out of the collections of sabse([uent yeard 
without reference to the co-sharer, was entitled, in a suit against him 
by a co-sharer for his share of the })rnlit»j for such subsequent years, to 
claim in the suit a <h\luelion on accoM.ii of ^'ucll payment. 

Vide 1, lurli/m l.avv Upportsi^ Allahibvtii ...tjiifh, p 135. (t’uil Bt^ncb) — -TLo li5th 
Februu-i'V, rs, .hij'aiiuath. 


Pre-ernption — Conditional Deereo--^ FmaL” Judgnient and Decree, 

The Court granting a decree to the in a pre-emption suit 

is competent to grant the deciee sul'ject to the payment of the purchase- 
money within a fixed peiiod, and ii the deeiee holder fails to comply 
with the condition imposed on him by the decree, Iio Joses the hencdlt of 
the decree. 

AVhen a diroetion contained in a decree referred to the time at 
which such decree sliould become held (the ca.^e toeing one in which 
a special appeal lay) that such decree does nob become final on being 
affirmed by tlio lower appellate Cuirt, hut on the expiry of tlu^ period 
of special appeal, or, where sueU an apjieal was instituted, when the de- 
ci.^i‘jn of the low^er appellate Court was affirmed by the High Court. 

(See 10, W. R , 53, and IL C. R, N W. J*, ISGS, p ‘251 ) 

Vide 1, Indian Law Reports^, A bal-abai Seiic3, p. 132. (Spankin and Oldfield, J*J.) 
The 11th February, 1S76. Shaikh Fwaz, vs. MoUmia Dibt 
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CALCUTTA HIGH COURT. 

The ^ik April, 1875* 

PUESKNX : 

Mr. Judtice Macpherson, Chi<>f Jii^ticc^ and Mr. Justice Birch. 

Roy MEcnRAJ'^ (Uefcndaut) Appellant, ; 

versus 

Bejrjoy Gotjind liuRRAL and olbers (Plaintiffs) Jlespondenls. 

Review of Judgment /let VIII. of 1859, s^, 376, US —Power of Judge 
to review Judgment of his Predecessor, 

A JikIj^o has no power to allow a review of his predccos^sor'a judgmeui on the ground 
that he come« to a difFeront cooclusion on the facts of the case. 'I’lie gciioral word-S uBe<l in 
B3. o7d and 37S of Act VIIT. of 18^9, are controlled and rcBtricied by the paiticular words, 
and it i.s only the discovery of new cvidoiuic, or the correction of a patent and indubitable 
error or (/mission, or aonic other particular ground of tlie like description, which jusUfios tho 
granting of a review. 

MacpiiersoNj J. — In this case it appears that upon the 15th of 
September 1873, Baboo Nulier Cliundor Bliutt, the 01%, Additional 
Subordinate Jud^e of Moorshedabad, sitting as a Court of Appeal re- 
versed llic decision of the Moousill’of Jnngipore. On the 30th of May 
ana 1st of June 1871, Baboo Nufi'er Chundcr Bbutt having ceased to 
bold the office of Additional Suliovdinate Judge of Aloorshedabad, Ba* 
boo Nobo Kumar Banerjea, the Second Subordinate Judge of that dis- 
trict, admitted a review of the judgment of Baboo NufFcr Chunder 
Bhutt, and, reversing his decision, restored and confirmed the decree of 
the Moonsiff ojL Jungipore. It h objected in .special appeal that Baboo 
Nobo Kumar Bancrjca had no power to review the judgment of Baboo 
Nuftcr Cbundcr Bhutt ; that no suflieieiil reason was shown for his review- 
ing it ; and that his procticdings ought to bo set aside. For the respondent 
it is contended that whether the review was rightly or wrongly admit- 
ted, the matter is not one which can be ipicstioned in special appeal. 

It appears from the judgment of Baboo Nobo Kumar Banerjea that 
ho admitted llio review, not upon the ground of the discovery of any ‘ 
new matter or evidence which wa.s not within the knowledge of the 
party applying for review at the lime of the original hearing, nor in 
order to correct any patent error or omission, nor for any other paj^ticu- 
lar defect in the judgment of Baboo Nuffer Chunder Bhutt. He grant- 
ed the review upon the general ground, that having gone into the case 
in all its details, he came to a couclusion on the facts different from that 
at which Baboo Naffer Chunder Bhutt had arrived. 

* 1, Indian Law Roports, Calcutta Series, p. 197, 

U 
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There is no doubt that it is au eminently unsatisfactory and iucoiw 
vcnient state of things, if one Judge succeeding to the office of another, 
is at liberty to review and rehear all the cases decided by his predecessor, 
and to dispose of them afresh according to the view which he may hap^ 
pen to lake of each. Ft. wcjuld be almost ecjually iuconvomient that a 
Judge shonld be boinid, or sbouhl be permitted, porpotually to rehear the 
cases which he has liimsclf decided, upon every occasion that a party, 
who is disscatisfied with a decision which has been passed, chooses to ask 
him to go again through the evidence upon which he has already de- 
cided. 

liut the law, though providing for a review of judgment in certain 
special cases, does not, under color of a review, aulliorize rehearing for 
the purpose merely of seeing whether the Judge, on going again 
through the case, will arrive at a dilforent conclusion. When a case is 
reheard, the Court goes through tljc* evidence, and decides afresh upon 
it. But a review can be gi\en only for certain parlicular reasons: and 
it cannot bo given merely for ibo purpose of allowing tlio parties to re- 
argue the case upon the evidence upon the chance of eventually throw- 
ing doubt on the soundness of the decision already passed. As Sir 
Barnes Peacock says, in the course of his judgment in tiie Pull Bench 
case of Nasbiruddeen Khan 1 have on inoie than one occasion observed 
that au attempt was made to o1)tain a review of judgment upon the 
ground that, upon llio (Irst bearing, the Court had determined the facts 
contrary to the weight of cvidoncc. ^ This is iimtter I'm* appeal, not for 
a review.'^ 

The sections of iUe Civil Procccdure Code whicli deal with this 
subject arc no doubt vc^y loo^dy framed. Under s. tbe groundj.ipou 
which a review may be granted is stated to be the discovery of new 
matter or evidence which was not with in tlie knowledge of tbe party 
applying for the review, or udiieh could not be adduced l)y biin at the 
time wlien such doercc was passed, or any other good and sufficient 
reason. In s. 378, the grounds indicated are tlic correclion of au evi- 
dent error or omission, or its being otherwise requisite for the ends of 
justij^e. These sections show that the intention of the Legislature was 
that a review should be granted only on tbe discovery of new evidence 
or for the correction of some patent err?)i‘ or omission, or for some such, 
cause. Por example, if a deed is dated a hundred years ago, and tho 
Judge, accidentally misrendiug it, tliiuks it is dated only twenty years 
ago, and decides the cas3 uc^wdingly; qv if the Judge erroneously gup- 
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poses that the witnesses all stated that the plaintiU’ lived at A de- 
cides the jcjase accordin;>ly, whereas tlie witnesses all staled that helivcd 
at Z and not at A, — in such cnsos^ and in any other in which there v 
been a clear and evident slip or error on the part of the Jiulge, a review^ 
may rightly be admitted. In short, the object of a review is, cither ta'^ 
admit new evidgnee, or to enable the Judge to recliiy any patent errotv V, 
whether of fact or of law, into wbieh he finds In? has fallen. 

Ss. 370 and 378 give no authority to a Judge, on an application 
for a review, to rehear the w]n>Io case upon tlni evidence, merely bccauso 
one of the parties is dissatisfied with his original decision, It is true 
that in s. 376 there is a gon-ral provision tliat review may bo applied 
for by any one who, from (be discovery of new evidence or fiom ariy 
other g(H)d and suflieieiit reason, may be desirous of (>l)(aining a ^review / 
and Unit s. 378 says, a review may bo gTauied if it is ueoessary to cor- 
rect an evident (?rror or omission or is otherwise requibito for the ends 
of justice/^ Lul it is a well-known rule, t hat in interpreting Acts, of 
the Ijegislature, general words arc controlled and restricted by particu- 
lar words. And we are of opinion that ilie general >vords used in th«?se 
two sections arc controlled and restricted by the particular words; and 
that it is only the discovery of new evidence or the correction of an evi- 
dent [i. e.y patent and indubitable) error or omission, or some other partu 
eiilar ground of the like description w^hich justifies the granting a re- 
view. In the present case, none of the grounds specified, existed, nor 
did any ground of the like description. 

But it is contended that by s. 378 the order, whether for granting 
or reject, iag an ajiplicatioii for review, is final. This question, how- 
ever, has practically been dis])os(?d of by (he recent decision of a Full 
Bench in the case of Bfu/rnh Chuiuler Surma Chowilry (1). The Court 
there held that the parties in a special appeal are entitled to show 
that there has been an error or defect in procedure in. the granting of 
the review, which has afFoetod tlie decision of the case on the merits, 
by producing a different decision from that which has in the fir^b 
instance been come to. As in tliat case it appeared to the learned 
Judges that no ground had been shown on which a review could le- 
gally be granted, so we are of opinion that in this case no ground isf 
shown upon which a review could legally bo granted. 

* * -)(- * * -K- -K- * ‘H' * 


fi) 11, B. L. a, m, 

u 2 . 
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HIGH COURT, N. W. P. 

The \Wi March, 1876. 

Present : 

Mr. Justice Spankio and Mr. Justice Oldfickl. 

Hossaini Bibi * (Defendant) uippellaiit, 

I ersuif 

Moiisin Kuan (Plaiiitift; Respondenf . 

Act Till, of 1S59, s. %'ll — ArhitnXtlon — Aivard — Appeal, 

The plaintiff sou.»ht to file and to cnforco a private award, under the provisions of s. S‘Z7, 
Act Vm. of 1 S 50 . The defendant objected that he was no party to the awaid. The Couit 
to which the plftintifi’s application was made, after enquiry into the matter, over ruled the 
objection, and directed that the award should be hied, but made no decree enforcing the 
award under the provisions of Chapter VI. of Act VUl. of ISiith Held, tJiat the oidii* wa.^ 
not Open to appeal as it <lid not opeiato as a decie**. ^ 

JPer SpanUie, J, — S, 327 intended to provide for those cases only in which the reforcncc 
to arbitratioiiMs admitted and an awaid has bcon made ; whore the defendant denies vofor" 
ring any dispute to arbitration or that an award has been m.ado hut ween hiuueli and the 
plalntilT, aufl&cient cause is shown w'hy the awaid should not be filodt Tbe plaiutiif should 
be left to bring a regular suit for the enforcement of the award. 

SpankiEj J. — TLc prayer of the plamtllT iu this ease was to ho allow- 
ed to file a private award of arbitrators in Court, and for the enforne- 
meut of the award. The defendant (since deceased; denied that he had 
authorised his agent to refer any matter to arbitral !()u, and repudiated 
the whole transaction. The Munsiff after goings into the merits admit- 
ted the award in the following terms “I therefore decree the plaintitPs 
claim to file the arbitration award under s. 327, Civil Procedure Code, 
with costs and interest at 6 per cent., to be paid by the answering de- 
fendant (the widow of the original defendant, deceased).^’ It does not 
appear that he made any decree enforcing the a^^ard under the provi- 
sions of Ch. vi. of the Act. 

The defendant appeal(3d. The Subordinate Judge treating the 
order as a judgment under s. 325 of Act Vlll. of J 859 held that it was 
fiual> and that there was no appeal. The Subordinate Judge cites as his 
authority the Full Bench decision of this Court in the case of Jokhun 
Hai^ and others, appellants. 

It is contended in special appeal that, as it was urged in both the 


* Vide 1, Indian Law Reports, Al^babad Series, p, IfiG. 

» N. AV. P., im, p 358. 
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lower Courts that the original dei'endaiit was no party to the award, the 
Subordinate Judge was bound to determine wlietber «is was so or not* 

For respondents the Full Bcsich rulin-j;' of tiiis Courtf and other 
jirocedeiits of the Presideucy Court are ciied as ruling;’ that there was 
no appeal. 

I am of opinion that u^o are bouinl by the decision of the Full ^ 
Bench of this Court/|* and that wo must hold that there is no appeal 
from the order of the Munsiff allowing' au awatd to be filed. At the 
game time it appears to mo that s. 327 intended to provide for those 
cabos only in which a roferonce to aihitratiou is admitted^ and in which 
au award lias been made. Where 0 ]ie of the paities denies tlral he had 
referred any dispute to arbitration^ or that au award bad been made 
between himself and tlic* olljcr j>aify, it seonisS to me that sufficieut . 
cause has been ^hown why the award slmuld not bo lUcd, The appli- 
cant for its admi^^sioii shuiilvl bo left to bring a re^^ular suit for the eil^^ 
forcement onbe award. Such, J may add, would appear to be the opi- 
niou of the dissenting Judge in one case decided by the Full Bench of 
the Presidency Court on the 23rd May, But the Full Bench 

judgment of this Court m\isi I think be followed by us as being appli- 
cable to this case, and T would thcrofore dismiss this appeal with costs. 

Oldfielj), J. — I concur in dimissing the appeal with costs, I think 
we are bound by tlie Full Bench ruling of this Court, and must hold 
that the Older of the Munsill’ under s. 327, Act VIlJ. of 185^1, for filing 
the award ilocs not operate as a decree and is not appealable. 

BOMBAY HIGH COURT. 

The \m February, 1876, 

Present : 

jMr, Justice We^tropp, Chief Justice, Mr. Justice \Vc?t aud Mr. JiuUco Nanabhai 

llarida?, J.J. * 

Gujuna Dam3^ershet§ (Plaintiff) Ajypdlant, 
ver&tis 

Biitku IIarida and another (Defendants) liespondeiiis. 

Lmitation — Frommonj Note payable bp instalmenis — Waiver 

of default, 

A promissory %otc, dated 2uJ Apiil 1868, stipulated that the principal amount with'' 
interest was to bo repaid by half-yearly instalments of Ks. 150 each, and that, in the event' 

t H. C. R„ N. P., 1868, p. 353. ’ 

1 8, B. t; B., 315 ; S. C.. 15, W. K.*F. B., 9. 
g Vide 1, Indian Law Beporta, Bombay Series, p. 125. 
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of ftny one of these iustalments uot beiug punctually paid, the whole amount was tobec.une 
payable at oucoi Dglfalt waa matl« iu paymout of the fir^t instalment, which fell tluo on 
the 2ud October 1868. In an action brought on the 19lh October 1871 for the recovery of 
the whole amount, 

Held that the right to bring tlie suit under Act XI of 18i)0, Section 1, Clause 10, 
accrued to the plaiutid’ on the 2nd October 1868, and that, luaving omitj^ed to bring it for 
more than three years, he was too late in instituting it on the lOth October 187 L 

Held, also, that tbo plaintiffa right to the iinraediatc paymont of the whole amoun t 
was uot, under the note, subject to bo defeated by any hubsccjiu nt paymeni, and that no 
uuch subsequent payment (assuming it to have boen made) tould, iu the abfscnco of any 
fresh agreement, supersede or suspend sueh right. 

Tho proposition laid down in Kamakrishna Mahadev vs P^ayagi Santagi (5, Doni. II. C. 
Eep., 35 A. C. J.) “ that, although the instalments wore not paid by the defendants at the 
times fixed for payment, yet the defendants having jmid tho money on account of them, and 
the plaintiff Iiaving accepted it, the payments must he cooHidcTcd, as l egmdH both paities, as 
if made at tho times fixed ; and the plaintifF eunuot take advantage of the stipulation Ui it tho 
sum should become duo on failure to pay any in.stalmerit, or the defc-ndants lely iqioii it a.s 
making the whole debt duo and fixing thu poriod fi<‘m which tho time ot limitation ran , 
over-ruled, aa there i.s nothing in Act XI V. of i '^50, to gi\L any .uch enbejt to an accept- 
ance of part payment after the whole debt h.as l.><:come dia’. 

Nanabttai Hat'jdas, J, — This is a suit upon a proVissory note 
dated the 2nd April 1S68.^ The nolo, among oilier thin<^bb stipulates 
that the principal amount, with interest at 12 per cent, per annum, is 
to ho repaid by half-yearly instalments of Us 150 each, and that, in tlic 
event of any one of those iiistalmeiits not bein^’ punctually paid, Hie 
whole amount is to become payable at ouec. 

The first instalment accordingly foil due on the 2iul October 181)8, 
when it was not paid, and this suit w'as instituted on the 19th October 
1871. The Subordinate Judgfo and tlic District Jud^^c in appeal have 
both held it barred by the law of limitation ; and the only ([uestion^ 
therefore, which we have to determine now is, is it so barred ? 

The law of limitation applicable to this case is Act XIV. of 1859, 
of which Clause X, Section 1, provides as follows: — 

*^To suits brought to recover money lent or iatercst^ or for the breach 
of any contract iu which there is a written engagement or contract, and 
in which such engagement or contract could have been registered by 
virtue of any law or regulation in force at the time and place of the 
execution thereof, the period of three years from the time when the debt 
became due, or when the breach of contract in respect of^vhich the action 
is brought first took place, unless such engagement or contract shall 
have been registered (within six months from tho date thereof) 

• I'ho worda within bra<d<cjj^ were altered by Act XX. of 1866, Section 27, to ‘‘ w thm 
the time pmenbed in that behalf by the Iniiiaa Kegistration Act, 1806.’* 
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The promi.ssory note in this case is '‘a wriUen engagement or con-/ 
IracC^ within the meaning of that ehiuse, which eoglc] have been re- 
gislerctP^ under Act X!X. of 1860, Section 18, ‘‘ at the time and place . 
tlie execution tlieroof/^ but was not. The period of limitation, there-/; 
fore, within which a suit may be brought upon it is “ three yearvS frotpi, ' 
the time when the debt hecamc due."'^ We aie thus brought to the ques-'^' 
tion, when did the debt for which this suit is brought, become due? 

Tlie defendants, (inter atiaj contend that., upon their failure to' 
pay the tivst iimtalrnent on the 2iul 0(jtobcr 1808, the whole money be* 
came paj^able at once under the express stipulation to tliat effect in the 
promissory note, and that, therefore, this suit, which was not brought 
till the lOtli October 1S71, is barred. 

The plaintiff, on tlio olhor h.uul, contends that, noiw ithstauding 
the defoiuhuifb^ faiJnre to p-jy the first instahnent at tin- time it fell duo 
— namely, on the 2nd October 18G8 — he waived his right to exact pay* 
mcjii of llie wliole amount by subsequently accept iug pay gient of that , 
inslalmeut; tlial. tlierefore, until a .second defauil was made in the pay- 
ment of the next instahm'nl .six month.s nftor, no right would accrue to. 
him to demand any ])aymcui: ; and that t.liis suit, whieli i.s within three 
yosLVS from such second delault, i.s ,(*onseqnoutly not barred. 

Neitlier the Subordinate Judge nor tlie Di.stiict Judge ha.s found 
wlictber the plaintiffbs allegation as to the subsc<{Uont payment to him 
of the amount of the first inslalnu-ut by the defendants is proved j and 
if we Ihougiit such pa) ment could make any dillerence, it would be 
noee.ssary to have tliat oxpi’cs.^'ly found b}' the Courts below. But it 
seems to us to be iimnatenal. Tlie note sued on, as alrea% stated, dis- 
tinctly sti]n]);ito& tliat, on failure to pay any one iiKstalmont, the whole 
amount shall at once become duo. 'i'hat contingency having happened 
on the 2nd October l^OS, the plaintiff became entitled to the whole of 
the money at once-/ He might, accordingly, have sued for the whole 
aniount any day after (hat date. Ills right to immediate payment . 
thereof was not, under the note itself, subject to be defeated by any 
subsequent payment, nor was it .supersedod or suspended by any frosU.. 
agreement between the parties ; and we do not see how, under the cii?- 
cumstanccs, any such payment, by the dofeiulants, of part of that for 
which they had already become liable could, in the absence of any fresh 
agn emeirt, supersede or suspend such right. There is not any fresh" 
St Cement alleged here. The suit, is brought on the note itself. 

; . / 
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hi RamkrUhna vs. Buyagii^ it was, no doubt, held by a Division 
I>eii(b of this Coiut, oonsit>ting* of Couuh, C. J., and Newton, J., that, 
althougli the instalments were not paid by the defeiulanis at the times 
fixed for jiayment, yet the defendants having paid the money on ac- 
count of them, and the plaiutilf having arcepted it, the p^iymcnts must 
be considered, as regards both parties, as if made at the times fixed, and 
the plaintilf cannot take advantage of the fetipulatiou that the sum 
should become due on failure to pay any instalment, or the defendants 
rel y upon it as making the whole debt due and fixing the period from 
which the time ol limitation ran/' Ilui we are unable to accept that 
view. There is nothing in tlie Limitation Act (XIV. of 1850) to give 
any such efl'cet to an accept mice of part j)ay merit after tlic whole debt 
hiifi become due. 'J’he creditor is, no doubt, not bound immediately to 
sue for, or insist upon payment <.f, tbe whole dcdjt. lie may, if he 
chooses, show forbearance towards bis debtor, and accept a part of wbat 
is due. if Iio does so, ho docs not thereby prevent, or eliango in 

any way, the operation ol'tbc la\\ of limitation, wbicb, notwitlistanding* 
any such subsequent wish on bis pari, begins to nm from the time of 
Ibo first default rendering the whole amount due : sec Hemp vs. Gar* 
land (1) ^UvLVTonath vs. Mahecroolah \^)\ l\anq)panna\^, Nailamna (o) j 
x^arayanappa vs. Bhaskar (4) ; Navahaal vs. BUundlha (5). 

In equity it lias been held that, a debt being* presently due, an 
agreement to pay by instalments, with a stipulation, that on default 
the creditor may demand immediate payment ol the whole balance duo 
with interest, is not to be relieved against ; Sferre vs. Beck (d). 

Assurnijjg, therefore, that the alleged part payment by llie defen- 
dant.s really took place, if the plaintitfin this case bad clioseu the very 
next day after such payment to sue for flic whole of the amount then 
remaining^ unpaid, lie might have done .so, and wo do nut think tlie 
dcfcndanis in that case could have successfully contended that no cause 
of action liad accrued, or that the suit was premature because tho 
second instalment bad not f;dl<m due. 

We must, accordingly, hold that the riglit to biing this suit 
accrued to the plaintiff on the 2ud October 18G8 ; that, having omitted 
to bring it for more than three years, he now comes too late; and that 
the decrees of the Lower Courts rejecting his claim on that ground are 
connect, and must be uphold. 

* 5, Bomb. H. C. Rep., 3.5, 

(1) 7, Jur. 302, (2) 7, W. K. (F. B.) 21. (3) 1, Mad. 11, 0. Bep,, 209. {4) 7, Com. 

H. C. Bop., 125, A. C. J. (5) 11, Bom. II. C. Bcp., 155. (6) 32, L.J. Ch, 082. 
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ON DAMAGES FOR INJURY TO CHARACTER AND 

FEELINGS. 

Injury to character by slander is rarely sUch as to demand largd 
compensation, unless some special dama 4 *e has been sustained, as in the J 
case of a servant, or a clerk, who loses employ in consequence of de^,. 
famation : in such cases, the compensation should be adequate to the 
loss; and so also in the case of a tradesman, or a professional man,/; 
whose business has been reduced ])y depreciating his credit or skill. 
When the olject is merely exculpation, damages should be smaHj' 
though substantial ♦ a sum of Knpe*?s two hundred at the gi'catcst will 
atone for all the injury that any man can receive from verbal and 
deserved re))roach. Charaeier nmst already be very low, it an action :i 
for defamation is neces-ary to acquit a man of the reputation of being 
a roi^ue or a felon, because an angry neighbour has called him by the 
ojU)rol)rious term; where an action is resoi ted to, not for exculpation, 
but for satisfaet loii, it s.tdl l(‘ss deserves encouragement ^ such an action 
fur slander alone, is in its nature vindictive, nor can any apology bo 
suggested tor it, except that as angry feciiugs must have vent, it is 
])eUer for tliem to expand in the way oriitigation than of personal en- 
oouuter : if luunan iniinnity is such that man must resort either to law 
or to blows, then it is expedient to iavor the first alternative ; slilfj 
damages must be proportioned (o injury, and the actual injury derived 
from foul language is small indtjcd, even in the most aggravated. case : 
we have no remark to offer on the principle of assessing it beyond this, 
that the damage is commonly in an inverse ratio to the rank of the 
complainant ; even when no special damage can be proved, a servant is 
entitled to more compensation for being called a thief, than the master 
to whom the same term may happen to be applied with equal malice. 

(1) Damages are not avvardablc for a groundless and malicious 
charge of abetment of riot and murder. 5, W. R., Idl*. 

(2) The mere failure of a complainant in proving a io?icl fide cri* 
minal charge does not make him liable to an action for damages for 
famation. 5, W. R., 282. (Brqjonath Roy.) 

(3) A suit for damages for mere verbal abuse, without actual 
jury and damage done, does lie in the Civil Courts, 1, W. 19, 
(Moulvi Gholain Hosseu Vakeel.) 

(4) Damages may be recovered for injury to one^s reputatiaft# " 
7, W. Il„ 117. (Ramjeebun Mookerjee.) 
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(5) In a suit to obtain damages for defamatidu contained in a 

letter written and sent by defendant to plaintiff, whore the only dainago 
alleged was injury to plaintiff^s feelings, — Held that sucli injury was 
not in itself a ground for giving damages in a civil action.^ 10, W. It., 
p* 184. (Komul Chundra Hose.) # 

(6) A father, as guardian of his minor son, can sue to recover 
damages for personal injuries received by the son. 0, \V. R., 327, 
(Modhoosuduu.) 

(7) In an action for damages against N for bringing a false and 
nialicious charge, and against M for being the instigator, and others f<jr 
giving false evidence in the case, — Held that plaintitrs failure to prove 
instigation on the part of M did not allect the claim against N, and 
upon the defendant N to show that he had reasonable and s\iflici(u\t 
cause for bringing it, and if he failed to show such cause, malice might 
be inferred. further, that plaintiff could not recover damages 
against the (Icfendants wlio were witnessc.s, but liis proper course was to 
obtain the leave of the Magistrate to pioceed against them for perjury, 
11, W. R., p. 42. (Beshonatb Rukhit.) 

(8) A suit for damages for personal injury cannot be tried by a 
Court of Small Causes, unless someacbial pecuniary damage has resulted 
from the injury. 12, W. R , 477. (Ali Ruksl}.) 

(9) A plaintiff who comes into Court with a monstrously exag- 
gerated statement of injury sustained, is only rightly served if the Court 
dismisses his claim in toto, although some injury was fouinl to have been 
sustained by him. 8, W. R., p. 476. (Thakoor Lalut Narain Deo.) 

(10) If A. having reasonable grounds for believing that B has 
stolen his property, prosecutes him lor theft, the acquittal of B. is no 
ground for recovering damages in a civil s\iit against A. 6, W. R., 245. 
(Mohendro Nath Duit.) 

(11) Damages cannot be claimed for mere abuse or threatening 
language. 12, W. R , 369. (Phoolbassee Koer.) 

(12) In estimating damages for a malicious prosecution, a Civil 
Court is not necessarily wrong in taking into consideration the plaintiff^a 
feelings. 12, W, R,p. 39. (lluro Lall Biswa.'^.) 

(13) Injury might result to a man's feelings from abuse such as 
would entitle him to damages. 6, W. R., lol. (Shaik Tukoe.) 

(14) Greater damages are not necessary for defamation of the 
character of a Hrincipal Sadder Ameen's Vakeel than for that of a 
ifeudder Ameea's Vakeel, G> W, R., p. 85, (Ramsoonder Mookerjec.) 
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(15) In a suit for darna.y:es for defamation of character, the plain** 
tiff is not required by any absolute rule of lavv to give atfirmativo 
evidence of the falseness of the ehar<^e, 

Qumre . — Before a suit can lie in a case of this kind, is it necessary 
to presume that actual pecuniary damage has resulted? 12, W. R., 373i^, 
(Uhurmo Doss Koondoo.) 

(1(5) In an action for dama«f03 for severe assault, the defendant 
being unable to prove provocation, the lower Court’s decree against him 
was in the main upheld; but as, looking to tlie position of the defendant, 
the damages awarded were deemed bf*yond his means, they were reduced 
on condition of tlie defendant tendering to the plairdifTa written apology ^ 
expressing liis regret for what had passed. 6, W. 11., 95. (J. K, Mac* 
Tver.) 

(17) Special damages are not necessary to be proved in a case of 
slander and assault. W. R., 18(11, p. 302. (Moor Ho.ssein.) 

(1^^) In a suit for damages for an assault made without provoca'^ 
tion, tlie damages given slionld he commeiisuralo to the injury and 
annoyance caused, even tho\igh there has been no serious personal injury 
sustained. W. IL, ISGt, p. 370. (Ramjoy Muzoomdav.) 

(19) A suit will not lie to obtain damages for defamation contained 
in two letters written aiu} sent by defendant to plaintiff, when no other 
publication was alleged, and no other injury than that of injury to the 
plaintiff’s feelings. 6, N. W. P. High Court Rep., p. 38, (Mahomed 
Ismail Khan.) 

(20) Assault and abusive language were held to have the effeefc 
of injuring one’s reputation and outraging his feelings ; although mere 
verbal abuse without consecpient injury would give uo claim to damages* 
18, W. R , p, 531. (Chundcr Natli Dhur ) 

(21 ) In a suit for damages on the ground that d'ffoiKlant made a false 
charge of defamation against plaintiff and had him arrested and taken 
before the Magi.strato who dismissed the charge, Jhdii that the essence 
of the case lay in the (piostion Avhether or not the complainant had rea- 
sonable ground for complaining before the Magistrate that the plaintiff 
liad defamed him. Malice would be inferred from the absence of rca* 
gonable cause. 20, W, R., 177. (Gunga Persaud.) 

(22) A suit for recoveuug damages for abuse will lie in the Civil ' 
Court. 16, W. p. 83. 
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PRIVY COUNCIL. 

Family Custom — Reys, XL of 1703 ajid X. of 1800 — DUc^ntinuance of 

Family Cmfoni. 

I n a suit to recover possession of an estate l>y virtue of an alleged 
family custom, under wliich the estate was descendible to the eldest son 
to tbe exclusion of the other sons, and was impartible and inalienable, it 
was uncertain what the natun* or ini'^'-iii of the tenure of the estate was, 
but there had been admittedly a settlennmt of it by (jovornnient at the 
time ot the perpetual settlement, llcld^ assumin'^; the custom to have 
existed, that allhoiiLj’h by such seUlcinimt any incidents ot the old te- 
nure of the estate were impliedly at an end, Avt the settlement did not 
of itself operate to dcvstroy the family nsatj'c, even though tlio orgin of it 
could not be shown. 

Qncere. — Whether Regulation XI, of ]79d or Regulation X. of 1800 
would govern a caso where the claim rested on!) on a continuing 
family usage ? 

Held on the evidence, that from the acts of tin; members of tbo fa- 
mily the manner of succession to tli^ estate, even if it prevailed as alleged, 
was probably not regarded by ihern in tlie liglit of a (amdy custtun, 
but as one of the incidents or conditions of tenure, and that since the 
eettlemeut by Government the family had considered all these incidents 
at an end, and had treated the estate as an ordinary estate hold under 
the Government, and subject to the ordinary laws of succession. As- 
suming the custom to have existed, it was of a nature which could, 
without any violation of law, be put an end to. There appears to be no 
principle or authority for holding that a manner of descent of an ordi- 
lary estate, depending solely on family usage, may not be discontinued 
dther accidentally or intentionally, so as to let in the ordinary law of 
succession. Such family usages are in their nature diflcront from a 
territorial custom, Avhich is the lex loci binding all persons within the 
ocal limits in which it prevails. 

Vide 1, Indian Law Rf^porta, Calcutta Sftriea, \\ ISC. (Appeal from C.alcutta High 
^UTty The 23rd, 24tb and 25th July and 26th Nbvembtr 1872— RajkisBen Singh, V8. Ram-, 
oy Surma Mozoomdar. 
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CALCUTTA HIGH COURT. 

Reriew^ActriILof\K^^,s ^>l(S~Errorin Law, 

The production of an authorilv wdiich was not brou^lit fa the no^ 
tice of the Judge at the first hearing, and which lays down a view of the 
law contrary to that taken hy the Judge, is not a sufficient ground for 
granting a review. 

Vide 1, Indian Eavv Koportg , Calcutta 8oiiop, p. 184. (Sir Richard G.arili, Kt » C. J , 
and Birch, J.) The 2Sth^Aii;jiic)t ]875“Bllcm ami another i;.?. Barfhoer and another. 

Bengal Act VllL 18G9, s. 98 — Suit for Value of Croj:)^ -- Dislrainl--^ 
Jurhdiction- SwaH. Cause Court, 

Tlio plaintiff' made a cornjdaint to ilie ilagistrate ngaliiKt the de- 
fciulaiit, his landlord, for forcibly cc.rrvin^’ away his crop.s , wlieieupou 
file defendant was tried, eonvicled of Ihetl., ainl ])nnisljed. Tiie plaintitT 
tlien instilulcil a f-odi, against the dcltuidant. in tlie iMuiisitrs Court, ap- 
parently under 9.*) oi' Beijg. Act \'JJf. o! 1SG9, and obtained a decree 
declaring tlio disiraint to be ille-jal. and d!roctiii.g the crops to be giveu 
lip to liira. defendant offered to give up a smaller Cjuantity than 

was mentioned in the deciee. Tim plaintilf refu>ed to take the same, and 
brought a soil in the Small Can.-e Chnirt to recover the value of the 
(juantity he had claimed bofore tlie Aliinsir ami something additional. 
Held, that the Small Cau^c Cnuit liad no jurisdiction, and that the suit 
oii'dit to have i)eeu ]>roimhl umler s oi Beng. Act \ III. ot 18G9, 

r> 

Vhip 1, lutli.aii L.*i\v Itcporrs, C.*>lcnU:i p 183, (Sir Kichiud I-iAJ tb, Kt,,C, J., and 

1^1 acphtraoii, J.) The L)lli Jaiy 18i .5— 1! vth i Alt rs. J.iftjr Ali. 

BOMBAY HIGH COViVV. 

Tlinda Law — Jilfta:! of iiU‘riitiiiia''>j an ifw mjht of stircesstoa—Basi- 
jmtru — Pel! warr/af/c or rr-niarronjo awon'jst Shdras. 

Tlie ’.rf'iiGral l■o^lllt ot the authoriiit’s, holli jmidic.'il iuid foiensii.’, is 
thut ntnouj' the tlirec ri'^tMieinU' ot lliiulus, .Ijnihuiutis, Iv^h^l- 
triyas, and Vaishyas.) illegitiiiuite childreiv aiT entitled to nuiintenaiice, 
but cannot inhei-it, unless there he local usai;e to tlio contrary ; and 
that, aniou*' the Sudra class, illoijiliinatc children, iu certain cases afc 
least, do inherit. 

According to Vijnyaueshvara, the author of the Mitaksbara (Chap. 
I., Section 1;J;, the father of an illegitimate son by a Jhsi among 
Sudras may in his (the father s) life-time allot to such son a share equal 
to that of a legitimate son, and, if the father die without making such 
allotment, the illegitimate son by the Basi ls entitledjto half the share 
of a legitimate sou, and, if there be no legitimate son and no legiti- 
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filter or siieli a daML;blor, ibe illoi^itimate bv the 

takes the whole* estate. It, however, there be a l^^oitirnate (laughter 
or leoitiniate sou of sueli a daughter, the illegitimate son would take 
only half the share of a legitimate sou, and such dau^litor or dauj^hter’s 
son would t.ake the residue of the property, subject to^the cluir^e of 
inaiutniuino* the widow of the deceased proprietor. 

The dictum of Lord ('aims in Sri Gajapathl lladhiJca vs. Sri 
Gajnpathi JSlhjrnanl (L’3, Moore Iiid. App., 107, 8. C., (>, Heuj;'. L 11., 
2(12; 11, Calc. AV. 11., P. C., 313, reversini^ 2, Mad. II. C. Rep., 369 , — 
8upposinq: the sons, or (‘itlier of them, to biive been le;y;itimute, the widow 
(of radmanablia) could have been entitled to maintenaiice only. Had 
both llu* sons been illei^ltimute, their claim, uiib'ss some special oiivStom 
g“oveineJ the «a=e, (whicli is not in ])roof/» would have been to maiu- 
tenance only. In this last-named ca'=e the widow would have liad the 
ordinary estate of a Hindu widow’" — commented upon and explained. 

The condition that, in order to ciditlc the ille^^atimate oJlspiini:;' of 
a Sudra woman by a Sudra to inlicrit the [)vuporly of ilie latter, or a 
share in it, she should, accordini^ to Jimiita X'ahana and Nilkantlia, be 
an unmarried woman, has, in practice, been discarded in the Presidency 
of Bombay. 

In this Presidency the illei^dtimatc oftVprinq* of a kept u oman, or 
continuous concubine, amom^st 8udras, are on the sanic level as to in- 
heritance as tlie i.ssLic of a female slave by a Sudra. 

The sons of a Punarlhu (tuice-niarried woman) ))/ a duly-con- 
tracted Pit marria;,a*, i, e., in accordance witli the custom of the caste, 
are legitimate and, as to the right of inherit.Hico and extemt of sliares, 
rank on a par with the sons by tafftia marriage. 

G , a Sudra woman, was married to T (also a Sudra) by PeU mar- 
riage, without having received a chhor chiii (release) from her iirst hus- 
band, who was then living, obtained any other sanction of her PaC 
with T 

Held that the intercourse between G and T was adulterous, and 
that, therefore, the plaintiff, their son, being the result of t^^ch inter- 
course, was not entitled to take as even to the extent of half a 
share, and was not a Dasiputra within the scope of Yajnyavalkya’s text, 
or recognized as such hy other commentators. lie was, however, held 
entitled to maintenance, as he had been recognized by T as his son. 

Vidp T, Indian Law Reports, Bombay Series, p. (>7. (Weefcropp, C, J., and Larpeut, 

J ) tbe 7tU September 1875. Rahi Goviada V^alad Teja. 
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Iluuiii Law — Contract — Married woman — Capacity of a Hindu female 
to enter into a contract without her husbind^s consent — When such 
contract is binding on (he fiusband — Siridhan, 

Under the Hindu law a wife who has voluntarily separated fmm 
her linsharid, without any circunistanecs justifying her separation, is 
liable for debts coiitracteJ by her (even for necessaries), although with- 
out her husband’s consent j but her liability is limited to the extent of 
any stridhan she may liavc. ^ 

Vide 1, Judiiin J^aw Ileports, BoTiibav SoricH, p. 121, (Weatr^pp, C. J., and Nanabhai 
llarjfUs, J ) The IGtli I'cbiuaiy lS7b — Nalliuljliaj Uhailal rs- Javher 

jrill— Probate — Annul f// — } atne^' — Court Fees Act (VI], of 1870J, 

Schedule L Clause 11. 

For the ])nr])ose o( detei mining tlm probate fee to be paid in respect 
of an annuity the word ‘^valin'^'^ in the Court Fees Act (VHI. of 1870), 
Schedule, 1., Clause 11, nntst be taken to mean the market value of tlie 
auiniity, ami not tmi lames the amount of a yeaily payment 

WiicK^ tlie properly, In respect of which probate is sought, is rnort- 
gagi?d, the amount ol the mortgage incumbrance mubt be deducted irom 
tlie market value of the property, and the probate tec chaiged on the 
balance. 

Vide L Lidiau Law Kq^ortH, Pombay 8‘aicf*, p. US, (We^tropp, C. J ) The 20tU 
daijuary — Viuayakrav luUDadiuudra Lakshuiaaii. 


Injunction — Libel — Ultra vires — Bombay Act L of IS73. 

'fhe Court will not grant an injnnclion to restrain the publication 
of a libel ; nor to restrain, at the suit of an individuaL an act of a cor- 
porato body, (»n the ground of such act licing ultra vires, except where 
such individual has been damaged by such act in his rights of ownership, 
commodity, or easement. 

There is no aathority for the proposition tliat an individual is enti- 
tled to protection by way of injunction against the act of a corporation, 
though in excess of their powers, which affects that individual^' character 
and reputation, whether private, professional, or commercial, which he 
would not have been entitled to had the act complained of been commit- 
ted by an individual defendant, on the ground that the act in question 
was one which the corporation had no power to do under the instrument 
of incorporation* 
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Tho ']’i u-=5toes of the Port of BoinLuy have tlie ]H)wui* to record their 
and opiiiious with regard to mattery connected witli the buyi- 
neys tht^y have under their Act power to transact ; whether such deei- 
sion-=? or r pinitiiis are confined to statements of wliat they belreve to be 
aetnal facts^ or extend also to the ^ivmg of advice for th^ conduct 
of tlieir successors in olllee with regard to such business, and wbethcr 
the ('xj)res'ion of such deei^iems^ opinions^ or advice may or may nut 
contain statements injurious to tJie charactc?r or n^putatioii of othcis. 

Where therefore, the j)laintifr sv/Ui^lit for an injunction to restrain 
tlie TnirAees of the Port of Bombay from publisliing t wcMosolutions 
allcoeJ to rc iloet injuriously on his ciiaraeler and r(‘puta1 ion, on tdie 
ground that it wen; ni)t within the powers c<mierrod on the Tru'-lees by 
Bom]>ay Act L of to diseu>s or ])ass resulutions afl'ccting his c)ia- 

racter, and that the publieaiion of sin li lesolutioiis was ealeulatc'd to in- 
juriously adeet liini in his coinmereial relations with Goverjimeiit, 

7/t(W that flu* injiund ion ccudd not be granted. 

Jlchl lliat tlu)Ui::Ii the f-oiirt, under ccn-lain eirouin (ances, 

mi’^ht have tloi nower of 'C» framing an orcior for injuiicliou as to pro- 
duce the iJl' ct of eaneelling the ininnte.s of a resolution rc*eoided in the 
books of a corporate bod}’, yet that itcoidd not order the Tiustees ut 
such body to ])ass and record a. resolution dictated by the Court, 

Vide 1, Judian L.-iw l\cr Jrirf, Domb\v iSeries, p, I'iC, (GrOD!!, ,1 ) Th-^ Mjircii 
ISTd— hlic'plifitl iJ. Th'' Trustees of il-e Pt;rt of r'unliay. 


HIGH COURT, N, \V. W 

Act X, 2/’]S72, s. 297 — ///^/^ Court — Powers of Revision — Judijment of 

AcqniitnL 

The High Court is not precluded by a judgment of acquittal from 
exercising its power? of revision under s. 297, Act K. of 1872. 

Vide ], Indiaa Law Ueportfl, Allahabad ,' 50110 . 3 , p. 109. (Full Bonoh). The 191b Febru- 
ary 1S7C — Jn the matter of IJardco. 


Act X. o/l&72j 5 . "590 — Conviettd Person — Bail — Sessions Court, 

The Court of Session has no power, under s. 390, Act X. of 1872, 
to admit a convicted person to bail, a convicted person not being an ac* 
cused person within the meaning of that section. 

Vide 1, Indian Law Reports, Allahabad Series, p. 151. (Full Bench.) — The 16*th Fe- 
bruary 1870— Queen t#, Thakiir Perahad. 
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THE MORALITY OF THE BAR. 

I asked him/' says Boswell, speaking of Dr. Johnson, ''whether, 
as a moralist, he did not think that the practice of the law, in some de- 
gree, hurl the nice feeling of honesty. 

Johuson, ‘‘ Why no, sir, if you act properly. You are not to deceiva 
your clients with false representations of your opinion : you are not to 
toll lies to a judge. 

BosiodL But wliat do you think of supporting a cause which 
you kuow to bo bad ? 

Johnson Sir, you do not. know it to be good or bad till the judge 
determines it. T have said tli.at you are to state facts fairly ; so that 
vonr thinking, or what you call knowing, a cause to be bad, must be 
i'rotn reasoning, must be from your supposing your arguments to be 
weak and ineonclusive. But, sir, that is not enough. An argument 
which docs not convince yourself, may convince thd judge to whom you 
urge it; and if it docs convince him, wliy, then, sir, you arc wrong, and 
he is right. It is his business to judge : and you are not to be confident 
in your own opinion, that a cause is bad, bat to say all you can for your 
client, and then bear tbe judge^s opinion.'’^ 

So said Erskine : From the rnonumt that any advocate can be pev- 
mitied to say that bo wtH, or will noty stand between the Crown and the 
subject arraigned in the Court where he daily sits to practise, from that 
moment the liberties of Englaud arc at an end. Tf the advocate refuses 
to defend from what he muif think of the charge or of the defence, he 
assumes the character of the judge; nay lie assumes it before the hour 
of judgment, and in proportion to his rank and reputation, puts the 
heavy intlueuce of perliaps a mistaken opinion into tlie scale against the 
accused, in whose favor the benevolent principle of English law makes 
all jircsumptions, and which commands the very judge to be his couu- 
scl.’^ 

There is, undoubtedly'', said Coleridge, a limit to the exertions 
of an advocate for his client. He has a right— it is Ids boundeu duty— to 
do every thing for his client, that his client might honestly do for him- 
self, and to do it with all the effect which any exercise of skill, talent, 
or knowledge of bis own mfxy be a])lo to produce. But tlie advocate has 
no right, nor is it his duty, to do that for his client, which his client in 
foro conscienticEy has no right to do for himself : as, for a gross example, 
to put in evidence a forged deed or will, knowing it to be so forged.” 

w 
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In our opinion, the duty of tbc advocate is to state, as forcibly as 
be can, the best arguments he can devise in his client^s favor, leaving the 
value of these arguments, as well as the merits of the case, to be decided 
by the only individual who has the power of reaching the truth — the 
judge, He is perfectly justified," says a w'ritcr in the FiuenA of India, 
defending a man whom he believes to be guilty — nay more whom he 
tnows to be guilty. This does not mean that he may do anything for his 
client which he may not do for himself. He may not mis*state facts, 
or seek to substantiate what he knows to be a fraud. His duty is to 
Bee, however hopeless his client's case, tliat tlie charge is strictly proved 
and that if he is convicted, he is convicted according to law. He may 
and ought to take advantage of any weakness cxliibited by the prosecu* 
tion, and avail liimself of every technical ^ objeelion' that be thinks may 
tend to save his client. The plea of ‘ not guilty' is not to be taken as 
an assertion of moral innocence. The word ‘ imjdles much more 

than that the aceiisod person committed a particular act. It implies 
that he committed it when sane, and witli such intention, and under such 
circumstances, that his act amounts to a legal ollence. It is one thing 
to kill a man, another to commit murder. And if — a very unlikely case 
indeed — a man were to come to me, accused of a cri ne, and confess it (o 
me in such a way as to leave no doubt in my mind but that he deserved 
the punishment of the law, I should feel bound on the proper fee being 
paid to undertake his defence, unpleasant as the task would be. My duty 
would be to see that everything was strictly proved against the prisoner : 
but I should be clearly wrong if with the knowledge I possessed, I 
Bought to save him by directing suspicions against an innocent person,* * 
* * * I have said that a Counsel is justified, in defending a man 
whom he knows to be guilty : that is to say that he is entitled lo call 
upon the accuser to strictly prove the olTonce urged against his client. 
But he is not of course justified in supporting a charge against a man, 
which his client tells him is false. In tlie first case he does what he 
may do for himself, and what is in strict accordance with law. In the 
other instance he does for another what he may not do for himself; and 
lends himself knowingly to be the instrument of a great wrong. How- 
ever black a man's offence is, he has a right to have it proved before ho 
is punished for it; but no man is justified in stating deliberately what 
be knows to be untrue. But as a matter of fact, it is an exceedingly 
rare occurrence for a barrister to have any personal knowledge of the 
truth of the fact which ho is required to lay before a judge. The English 
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system which requires the iuterventiou of a third person who is an ex- 
pert, renders it peculiarly unlikely that such a one would inform the 
Counsel he instructs of his client^s g’uilt, and thus do all he could to 
cramp the CounsePs energies. Here iu India, where a barrister is often 
instructed directly by his client, the former it seems to me may safely 
undertake almost any case, as even after the most patient investigation 
before an acute judge it is difficult enough to say where the truth lies. 
There is doubtless a right and a wrong side to every case; but as long 
as a Counsel is careful never to state what he knows to bo false, he may 
uphold either side, it being the judge's duty and not bis, to pronounce 
which is the right and whieh the wrong side/' 

BOMBAY HIGH COURT. 

T/ie \Gih February , 1876 . 

Pebsent : 

Mr. Justice Westropp, Chirf Jiifilice, Mr. Juatioe Iveraball, Justice AVost, and Mr. 

Justice Nanabhai Haridas. 

VS , Uahimat.'^' 

Cimj onndiiig of offences — V ohuif arihj causing grievous hurt — The Indian 

P(nat Code, s, 214 - The Criminal Frocednre Code (Act X. of ISVIJ 

.V. 210. 

Whenever] the words “ voluntarily,” intentionally,” fraudulently,” ** dishonestly,*' 
or others, whose definitinn involves a particular intention, ('liter along with a specified act 
into the description of an oflunce, the oflence not being one irrespective of the intention, 

JH not ono which the (xoeption to section 214 of the Jiidi-iu Penal Code by itself allows to 
be compounded. The otlbnce, to admit of compromise, must be one in this sense irrespec* 
tivo of the intoiiLiiuj, and tt must be one for which a civil action may be brought at tho 
option of the jtrison injured, instead of erimin.il proeoedings. 

'J’ln* ofiouce of voluntarily cuusine giiovon-. hint cannot accordingly be compounded. 

The judgment of (he Conrt was dolivcred 1)}’ 

West, J.— iSociion iSS of the Code of (hlminal Procedure says 
that “ iu the case of od’enees which may lawliiily be compounded, in- 
jured pervsoiis may corn pound the otleuce out of Court or in Court with 
the permission of tho Court/' and that ^"sueh withdrawal from the pro- 
secution shall have the elfect of an acquit tal of the accused person/' 
The case before us is one in whieh an accusation of voluntarily causing 
grievous hurt has been corapounded with the permission of the Court; 

Vide 1, Indian Law Reports, Bombay iSeries, p. 147. 
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and the question whether this is a case of an oifence which may 
lawfully be compounded/^ 

The remedies provided by the law for wrongs which it recognizes 
as affording a proper ground for the exercise of the Statens coercitive 
power, may be classed generally as criminal and civil. Tho^ latter apply 
properly to wrongs not regarded as so flagrant and so dangerous to so- 
ciety at large as to call for the spontaneous interference of the State. 
The general well-being of the community is sufficiently protected by 
the exercise of power at; the desire of the person injured, and on proof 
of the wrong. The object is in theory not penal, but remedial or com- 
pensatory. 

Criminal sanctions, on the other hand, are intended to enforce 
duties regarded as of such importance to the community that the option 
of insisting on them, or of bringing the provided penalty to bear in 
cases of their infringement, cannot safely be left in the hands of private 
persons. In such cases the State, through its representatives, steps in 
either on a denunciation duly made, or of its own accord, to bring the 
wrong-doer to justice ; and it regards this object as one of such para- 
mount importance that it will not allow any purely remedial arrange- 
ment between the person injured and his injurer, by which the pimish- 
meut prescribed for the latter may be avoided. 

The views taken, however, at ditfcrent times and under different 
influences, of the enormity of particular wrongs vary widedy ; and there 
are wrongs which, wlnle they fall within the same general description, 
may, according to circumstances, be of an extremely pernicious, or of 
but a slightly pernicious, tendency. They may endanger the welfare of 
society, or they may affect, except in some inappreciable degree, only 
the interests of an individual. Hence there comes to be recognized u 
class of cases which may be the subjects cither of criminal or civil cog- 
nizance. If the person injured desires to obtain compensation, the law 
does not forbid him ; if bo invokes the penal interposition of the Ma- 
gistrate, that interposition is not refused. 

Full competence to accept satisfaction for wrongs done to oneself 
follows necessarily from the general rule of freedom of transactions. 
That rule, however, and the deduction from it, are subject to limitations 
in| the interest of the community through which some compromises of 
oifences are made penal, and others arc so disapproved that the Courts 
will not give effect to them- These limitations correspond generally to 
the classes of wrongs for which, though a personal injury has been sus- 
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tained, a civil suit is not allowed, or is allowed only after the public in- 
terest has been satisfied by a prosecution, the instituting of which is by 
the British Indian, as by the English, law regarded as a duty resting 
on the person injured, and one which he is not at liberty to neglect in 
CO nsideralion of any advantage to himself. 

Sections SlJi and 214 of the Indian Penal Code are intended to 
prevent the suppression of prosecutions in cases in which the public i^ 
thought to be deeply interested in the punishment of the offender. They 
jmpose penalties on transactions entered into with this view. But after 
the rules have been laid down in terms extending to all compromises of 
offences, an exception is made that the provisions of Sections 213 and 
214 do not extend to any case in which the offence consists only of an 
act irrespective of the intention of the offender, and for which act the 
person injured may bring a civil action. The words may bring a 
civil action'^ scern to mean may bring an action without, or instead 
of, instituting criminal proceedings.” On the principle of jus ibi 
remcdliinC^ tlicro arc but few, if any, violations of rigl)t recognized by 
tlie law as occasioning personal injury, for which, when the demands of 
criminal justice have been satisfied, a civil action may not be brought 
by the person injured ; and the condition of a civil action being com* 
peient to the party in jured after a prosecution could not have been in- 
tended where the design is to define and circumscribe the bounds within 
which private compromises of offences are permissible. The graver the 
injury in such cases, so long ns the injured ])erson survives, the better 
founded the claim for civil reparation. Where the law allows a choice 
between the criminal and the civil remedy, the exception says that a 
compromise shall not be penal by which the person injured obtains what 
civil j)roceedings would give him. The taking and giving of a compen- 
sation which the law forbids, instead of a criminal prosecution, is the gist 
of the offences in Sections 213 and 214 \ but where the law would itself 
award a compensation, the exception allows the compromise. 

The condition thus construed at once cuts down the cases in which 
compounding* is not penal to a limited class. Unless a suit of a civil 
nature,” according to Section 1 of the Code of Civil Procedure, can be 
maintained in the first instance by the person injured against the 
injurer, they are not at liberty to enter into a transaction by way of 
compromise. They are subject to the penalties of Sections 213 and 214 
of the Indian Penal Code should they attempt thus to defeat its purpose. 
In all the more serious cases of wrong doing by which personal injury 
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is sustained, no such action could, according* to the recognized prin- 
ciples of the English law, be maintained. The criminal law, where- 
ever those principles are accepted, must first he put in motion, before 
civil redress for the private wrong can be etfcctually sought. That 
these principles were accepted, at least generally, by thQ»]jegislature 
when it passed the Penal Code, is, we think, sufilciently ajtparent from 
the test it has provided; and according to these it is only in cases 
comparatively trivial — at least, of trivial importance to the community 
at large — that an action can be brought without a prior prosecution. 
In no others is a compromise free from the penalties prescribed by 
by Sections 213 and 211 of the Indian Penal Code. 

The other condition, that the ‘'olience consists only of an act 
irrespective of the intentioiP^, seems to have the same general purpose 
of confining compromises to the cases of almost venial offences. TIic 
words irrespective of the intention'^ seem to mean that the definition of 
the offence extends only to acts, not to a particular intention prompting or 
accompanying the acts. Thus the several instances of negligence con- 
stituting an offence without a positively mischievous purpose', are cases 
in which the offence consists only of an act/^ No intention is, 
or needs be, imputed as an element of the offence. In other oases the 
act — as, for instance, waging war against the Queen, or comuiiltlng 
adultery — though it may be essentially voluntary, is still conceived, for 
the purpose of the definition or of the imposition of punislinient, 
simply as an act. If the act, as thus view ed by the Legi.staturc, is 

done, the olfonce is committed, and the penalty is inclined “ ii respec- 
tive of the intention of the ofl'ender.'^’ In all oases of this kind for 
which the Indian Penal Code provides, the aot is either one, as negli- 
gently allowing a prisoner charged with, or couviolcd of, an olfencc to 
escape, for which no civil action could be brought, and on that ground 
excluded from the operation of the exception ; or else, as in the case of 
adultery, of a kind regarded as of a specially personal character, so that 
the public peace and welfare will be rather furthered than impaired by 
allowing a private settlement of the wrong. 

In contrast to these cases stand the great mass of ofTeiices which 
arise in the ordinary course of affairs. In the definitions or descrip- 
tions of these in the Penal Code the intention is an essential element. 
The mere act, not perhaps in itself, but as viewed by the Legislature, 
is regarded as possibly ambiguous, aud is not an offence irrespective 
of the intention of the offendcr^^ according to a distinction well expressed 
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by Lord Mansfield, C. J., in the case of R. V. Shipley (4, Dong. p. 
165), Thus, in cases of theft, personal violence, threats, and defamation, 
the physical act must spring from a dishonest or malicious intent in 
order to constitute an offence. This was the class of cases which pro- 
bably was most conspicuous to the Legistature when the exception 
to Section 214 was made law. The ofleiices are of a kind regarded as 
highly dangerous to society, and not, therefore, proper subjects of com- 
])romise. As their definitions involve intention, they were excluded 
from the exception by limiting it to cases of offences constituted by 
acts irrespective of the intention of the offender.'^ 

The result appears to be that whenever the words voluntarily,^^ 
intentionally,’^ ‘^fraudulently,^’ ‘^dishonestly,” or others, whose defini- 
tion involves a particular intention enter along with a specified act into 
the description of an ofTence, the offence, not being one “ irrespective of 
the intention,” is not one which the exception to Section 214 of the 
Jndian Penal Code by itself allows to be compounded without the parties 
iiieurring the penalties prescribed by that and the next preceding section. 
The offence, to admit of compromise, must be one in this sense irrespec- 
tive of the intention ; and it must be one for which a civil action may 
be brought at the option of the person injured, instead of criminal pro- 
ceedings. 

This construction of the exception does not, indeed, clear away all 
difficulties. It seems .anomalous that, while adultery, through its defi- 
nition not including any statement of intention as an element of the 
otienec, may be compounded, enticing a woman away with intent to 
commit adultery with her may not be compounded. The anomaly 
may, perhaps, be explained by the circumstance that mere adultery may 
be a wholly private transaction, which the husband may hope to keep 
secret, while enticing a woman away, necessarily involves a public scan- 
dal ; but, such as it is, it is in a measure corrected hy the provisions of 
the Code of Criminal Procedure (Sections 478, 479 j, which make the 
prosecution of the offender in the one case, as in the other, dependent 
on the will of the husband. The attempt to compress a principle ga- 
thered from a great number of instances within a few words generally, 
leaves some cases not provided for in a quite satisfactory way ; and the 
existence of such cases is not a sufficient argument against a particular 
construction, unless some other can be suggested which gets rid of all 
difficulties. 

The illustrations to the exception, so far from throwing light oa 
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its meaning, create the chief dilEculties in its construction. Illustra- 
tions (a) and (b) taken together, if we take assault/^ as Section 7 
bids us do, in the sense defined by Section 35] , suggest that the true 
sense of the exception is to allow compounding in every case that 
might be the subject of a civil action, except where the acIT constituting 
an offence is made a graver oftence by some intention accompanying it, 
which is not involved in the definition of the minor offence, which 
the act w'ould primd facie amount to. The condition that, for the 
exception to operate, the act must be one for which a civil action 
might be brought before taking 'criminal proceedings, would, on 
this construction, as on the other, cut down the possible cases of 
compromise to a small number, where the principles of the English 
law on this subject prevail ; but, allowing this, the difficul ty remains 
that the suggested construction is one that is not by any ingenuity to 
be gathered from the language of the exception itself. If we take as- 
sault” in its defined sense, it is not an offence constituted by ‘‘an act 
irrespective of the intention.” The physical act being the same in l)otli 
cases, the intention accompanying it might make it an assault under 
Section 351, or an attempt to commit murder under Sections 511, 299, 
i^nd 300 of the Indian Penal Code; and there is not, in any of the cases 
in which intention enters into the definition of an oflence in that Code, 
such an inseparable connexion of a particular intent with a particular 
act, that such intent is to be conclusively inferred from it; otherwise 
the intention would not be specified as part .of the definition. But if 
the act thus derives all its criminal character from the particular in- 
tent accompanying it, it cannot be said that a minor offence is constitut- 
ed by the act irrespective of the intention, while a major offence is con- 
stituted by a similar act along with some different or additional inten- 
tion. There is no offence at all until there is a criminal iutenlion ; and 
when this accompanies the act, it at once determines the character of 
the offence, be it graver or more venial. 

The illustrations of the Penal Code rank as cases decided upon its 
provisions by the highest authority. But as every authority may some- 
times err, we are justified in asking whether this may have happened in 
the present instances. Illustration (hj says : — " A assaults B. Here, as 
the offence consists simply of the act irrespective of the intention of the 
offender, &c.” This conception of the meaning of assault is obviously quite 
at variance with that which governed its definition in Section 351. The 
Legislature conceived of assault as consisting, as viewed by the law, in 
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some mere act, la illustratiou (a) an iutention is superadded to this 
act, so that an attempt to commit murder is constituted an offence con* 
fiisting by its definition of an act/?/«« an intention, and thus not within 
the exception according' to the construction which we have preferred. 
Illustrations (c) and (d; are equally reconcilcable with either interpreta- 
tion. 

Amongst the cases actually decided on tho exception there is one 
at 9, Madras Jurist, 311, in which it was ruled that a charge of dishonest 
api ropriation under Section 404 of the Indian Penal Code could not le- 
gally be compounded. In the ease cited from 3, Rev. Civ. and Cri. R., 
14, S. C. Ct. References, a compromise in a case of wrongful restraint 
was successfully sued on ; but wrongful restraint being punishable with 
but one month’s imprisonment, a withdrawal from the prosecution is ex- 
j)rossly allowed by Section 210 of the Code of Criminal Procedure; and 
us Section 188 of that Code cannot hut have been meant to have some 
operation, an agreement for such withdrawal could not be illegal. The 
case at 22, Calc. W, B., 26, Cr. Riil., was one of kidnapping, and the 
Court held that it could be lawfully compounded. Ainslie, J., seems to 
have inclined to the view that this was allowable, because there was not 
an intention to commit an offence beyond that of simple kidnapping, 
and because a civil action might be maintained, but it does not appear 
that the obvious grammatical construction of the exception had been 
considered by him. Kidnapping, though a voluntary act, is not, accord- 
ing to its definition in the Penal Code, com[)osed of an act plus intention, 
but of an act alone. It is, though necessarily involving an intention, 
conceived of and dealt with by the Legislature as a mere act ; and being 
thus an olTence irrespective of the iutention would, according to our view, 
admit of a compromise if the second condition were satisfied, namely, 
that a civil action might be maintained for the wrong by the injured 
person. It is not certain from the language of Ainslie, J., that this was 
not his view also; but, if not, the decision is, we think, to be sustained 
where a civil suit is admitted, independently of the reasons given for it. 

The case of Jetha Bhala^ at 10, Bom. II. C. Rep., 68, is more dis- 
tinctly against what we think the correct construction. But no reasons 
are given for that decision, and the case does not appear to have been 
argued. If the oflrence of voluntarily causing hurt may be compounded 
so apparently might causing grievous hurt, or even an attempt to 
eonnnil murder. For the mere act an«l tlie ptosonal injury sustained 
it., iVum any si'cjiu! ciitnuiiil intent, the por.jou injured 
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might, in each case, maintain a civil action ; and there would not in 
either be an aggravating intention placing the oftence in a graver 
category than that to which it would ordinarily belong. If the act was 
thought to include the intention ordinarily accompanying it, and thus 
in a manner to be one, in the eye of the law, irrespective qf the inten- 
tion, we do not think that such a construction is admissible in any case 
in whicli the Legislature has expressly made a particular intention part 
of the definition of an offence. It may be easy to infer the motive in 
any ordinary case from the act and the circumstances but that the in- 
ference was not intended to be a necessary and conclusive one, is clear 
from the specification of the intention in defining the offence. We 
tliink, therefore, that that case was not rightly decided, and that an 
offence, in the definition of which a particular intention is included, can- 
not be compromised legally, or without incurring a penalty, except in 
the petty cases provided for by Section 210 of the Code of Criminal 
Procedure. If the intention does not enter into the definition of the 
offence, it may be compounded in all cases in which a proceeding by 
way of civil actif)D, instead of a criminal prosecution, would be compe- 
tent to the person injured. 

The offence of voluntarily causing grievous hurt is, accordingly, one 
which cannot legally be compounded. The Magistrate's order of dis- 
missal must, therefore, be reversed as contrary to law. 
***.********** 

CALCUTTA HIGH COURT. 

The 2nd September^ 1875. 

PllESExNT : 

Sir Richard Garth, Kt , Chief Justice, and Mr. Justice Birch. 

Nobo Doouga Dossee* and another (Plaintiffs) Appellants, 

versus 

Foyzbux Chowdry, (Defendant) Respondent 
Res judicata — Act Till, o/ 1859, s, 2 — Suit for Rent — Subsequent Suit 
for Abatement of Rent, 

Where in a zemindar’s suit for rent, the ryot claimed abatement of a certain sum, but 
the Court only allowed a smaller amount, a subsequent suit by the ryot claiming a perma- 
nent abatement of the amount at first claimed wai held not to be maintainable, the question 
being res judicata, i. e., having been raised and decided in the former suit. 

Vide ], Indian Law lieporis, Calcutta Scries, p. 202. 
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In this case, the plaintiff obtained a putni lease of certain villa<>e8 
from the defendant in 1861 at an annual rent, and in 1865 was evicted 
from a portion of the property : she took no steps to obtain an abate- 
ment; but inasmuch as she did not pay any rent for the year 1871, the 
defendant brou^jlit a suit aq:ainst her for the rent of that year. The 
plaintiff set up the defence that she was entitled to an abatement of 
Rs. 155 from her rent ; the 155 rupees represen tin the annual value of 
tlie property which she had lost in consequence of the eviction. In that 
suit it was decided that the amount of abatement she was entitled to 
was R? 42. No appeal was made ag'ainst that decision. In a suit 
brouf^ht by the plaintiff for the purpose of obtaining: a permanent abate- 
ment of lier rent she claimed the precise measure of abatement, viz., 
Rs 155, which she had claimed in the suit brought against her by the 
defendant. 

Garth, C. J. — (In delivering judgment, said ;) — The plaintiff 
brings this suit for the purpose, as she says, of obtaining an abatement 
of her rent for the future; and she claims in this suit the precise mea- 
sure of abatement, Rs. 155, which she had claimed in the suit brought 
against her by tlie defendant. The defendant’s answer is, ‘ this question 
which you now seek to raise, lias already been decided between iis in the 
former suit. You claimed the same abatement then as you do now. 
You attempted to establish it upon the same grounds. You went into 
the question, not as if the abatement were for one particular year, but for 
the whole remainder of your interest; and from the very nature of tbo 
question, you could not have gone into it upon any other basis.^ The 
plaintiff’s reply to this is — ^ no. Your claim then was for the rent of 
one year only : ray defence must necessarily have been confined to that 
one year ; and the result could not bind either of us for the future.^ 
This contention raises a very nice point upon the doctrine of estoppel ; 
as to which during the argument I confess that I personally have felt 
considerable difficulty. 

There is no doubt as to what the law is upon the subject of estoppel. 
I’he difficulty is, in applying that law to such a case as the present. 
Each year’s rent is in itself a separate and entire cause of action, and 
if a suit be brought for a year’s rent, a judgment obtained in that suit, 
whatever the defence might be, would seem only to extend to the sub- 
ject-matter of the suit; and leave the landlord at liberty to bring 
another suit for the next year’s rent, and the tenant at liberty to set up 
to that suit any defence she thought proper. 
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But it is said, on the other liaud, that in the former suit between the 
defendant and the plaintiff, the entire question of what ought to be the 
permanent abatement of rent during the whole period of the lease, was 
substantially and necessarily tried and determined, and that they are 
neitlier of them at liberty to re open that question. ThepMnci[)le upon 
which the abatement was made, the value of the land, the mlasureinents, 
and other circumstances which form the materials upon which the Judge 
would estimate the amount of the abatement, would be applicable to one 
year as well as to another, and what was a just and proper abatement for 
the year 1871 would be an equally just and proper abatement in each 
succeeding year, 

Tliere certainly appears to be great weight in this reasoning, and there 
is no doubt that substantial justice will be done by adopting it. 

Even assuming that the judgment in the former suit were not bind- 
ing between the parties as an actual estoppel, it would afford such cogent 
evidence between them upon the point, that the Judge in this suit (in 
the absence of some entirely fresh materials) would be perfectly right in 
acting upon it; and we cannot doubt, that if we were to send the case 
back to the Lower Appellate Court with this intimation, the Judge 
would act upon it, as a matter of course ; and the parties would only be 
put to additional expense to no purpose. 

But happily, we arc not without authority in this Court to guide 
us in coming to a conclusion. The cases which were cited in argument 
by the defendant's pleader — Mohima Chunder Mozoomdar vs Asradha 
Dassia (]) and liakkal Doss Sing vs. Sreemuifg Heeramutfee Dosee (2) 
seem very much in point ; and we think we ought to act upon them. In 
one of those cases, the suit was brought by a landlord for one yearns rent. 
^J'he answer was, the land is rent-free — and a decree was passed against 
the landlord upon that ground. Another suit was afterwards brought 
by the landlord for another year's rent; and it was held, that as between 
the parties, it had been decided, that the land was rent-free ; and that 
this decision was binding upon them not only for the one year, but for 
all future years. 

In accordance with this, we hold that the question of abatement of 
rent lias been determined in the former suit between these parties not 
only for one year 1870, but for all future years. The appeal will there- 
fore dismissed with costs. 


(0 15, B. L. R., 251. 


(2) 23, W. R., 282. 
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BOMBAY HIGH COURT. 

The 22nd March, 1876. 

PllESKNT : 

Mr. Justice Melvill and Mr. Justice West. 

Yamunabai* and another (Defendants) Appellants^ 
versus 

Nab AY AN MoiiESHVAR Pendse (Plaintiff) Respondent, 

Hatband and Wife — Redilution of Conjugal rights — Cruelip, 

In a suit by a Hindu husband against his wife for the restitution of conjugal rights^ the 
criterion of legal cruelty, justifying the wifo's deseition, is the same in this country as in 
England, viz , whether there lias been actual violence of such a character as to endanger 
personal health or safety, or whether there is the reasonable apprehension of it. 

Every pel son who receives a married woman into his house, and suff’ers her to continue 
there after he has received notice from the husband not to harbour her, is liable to an action 
for damages or injunction, unless the husband has, by his cruelty or miscomluct, forfeited 
his maiital rights, or has tinned his wife out of door.'<, or has by some insult, or ill-treatment, 
compelled her to leave him 

Semhle that a decree for restitution of conjugal rights between Muhammadans or 
Hindus may be enforced under Section 200 of Act VIIT. of 1859. 

Melvill, J. — In this case the plaintiff asks that his wife, the first 
defendant, may he compelled to return to him, and that the second de- 
fendant, in whose house she has been liviiv" and who has opposed her 
return, may be ordered to deliver her up. 

It has been faintly argued at the bar that a suit for the restitution 
of conjugal ric^hts will not lie in our Courts, or, at all events, that a 
decree orderiu<^ such restitution cannot be enforced; and, in support of 
this argument we have been referred to a judi;*ment of Mr. Justice 
Markby, reported at 14-, Beni::. L. 11., 298. That jud^-ment does not 
deny, and the decision of the Privy Council in Moonshee Buzloor Ruheem 
vs. Shimsoonissa Bequm conclusively establishes that such a suit may be 
maintained. The question of the mode of enforcinnr the Court’s decree 
is at present premature, and we only allude to it asaffectino* the question 
of the admissibility of the suit. If it were admitted that a Court could 
not enforce its decree, that would be a stron*^ g^round for holding that 
tlie Court could not entertain the suit. In the case above referred to, 
the Privy Council has expressed an opinion (which Mr. Justice Markby 
does not notice) that disobedience to the order of a Court directing the 
wife to return to cohabitation would seem to fall within the 200th Sec- 

VitJe 1, Indian Law Eoports, Bombay Seriep, p. 161, 
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linii of the (hvil Procedure Code, and to be enforceable by imprisonment 
or altachrncnt of property, or both. The Hen<;al lli^h Court (6, W. U., 
]()r)) had previously come to the same conclusion; and in Ar{/asar 
Jehangli 'ir Fraviji vs. Arabai (9, Bom. H. C. Rep., 290) I have treated 
the quc'^tion as settled by authority. We see no roastTn to entertain 
any doubt on the subject now. We are unable to aijree wifh Mr. Justice 
Markby iliat a decree, whicli orders a wife to return to Iier husband^s 
protection, amounts to nothin<,»- more than a declaration Unit the relation 
of liusband and wife exists between the parties. In nine cases out of 
ten there is no dispute as to the existence of that relation ; and a de- 
claratory decree to tliat etlcct is not what the plaintiff asks, nor what 
the Court professes to j^ive him. The policy of entertaininof and en- 
forciuij such claims may ho open to question; hut, so Ion« 3 : as their juii.s- 
dictiou is not barred hy lo^jislation, our (Courts have no discretion in the 
matter. In the case of Parsis the Lei>-islature has, hy Act XV. of 1865, 
made express provision for such suits and for the enforcement of the 
decree (section 36) ; and the cases to which we have referred are, we 
think, sufficient authority to support the action of our Courts iu similar 
suits between Hindus and Muhammadans. 

The question which we have to decide, as between the plaintiff and 
his wife, is whether the latter has proved a leg-al justification for the 
admitted refusal to return to her husband's house. 

* ************ 

The plaintiff, as the Assistant Judj^e says, is admittedly a man of 
very low mental capacity, on the border line of idiocy. But Yamunabai 
has not alleged that she entertains any apprehensions to her safety on 
this account, nor indeed that she is unwilling to live with her husband 
on this account. On the contrary, on the same day on which the pre- 
sent suit was filed, she filed a counter-suit to obtain possession of lier 
husband, alleging that he was of unsound mind, and that she was the 
proper person to have charge of him, but that his cousin, Hamchundra, 
refused to g-ive him up. Her objection was not to living with her bus- 
baud, but with her husband's relatives. Now it is easy to conceive that 
the annoyances of married life must be often much aggravated by the 
necessity which a Hindu wife is under of living in the same house with 
the whole of her husband's family ; and ill-treatment at the hands of 
her husband's relations, from which he was powerless to protect her, 
might reasonably be urged as a ground for refusing to live with him. 
But lio such ill-treatment has been alleged in the defendant's written 
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statement. It has, indeed, been sui'j^e.sted to us by the learned counsel 
for the special appellants that that statement implies much more than 
it expresses ; that the first defendant left her hiisband^s house in conse- 
quence of an attempt made upon her virtue by her husband’s cousin 
Krishnaji ; and we arc asked to order the examination of certain wit- 
nesses, whose evidence, it is said, would establish this fact. Undoubted- 
ly no Oourt would order a wife to return to her husband’s hou'^e if she 
were liable to be expo.«ed to an outrage of this d(‘Scription But it is 
impossible to pay any attention to a mere verbal alleviation made at 
this late period of the proceediujis. If the defendant had so srood a de- 
fence, she should have made it distinctly, and have raised an issue rc- 
pfarding' it. She should, at least, have come forward to give evidence. 
She was summoned as a witness, and her pleader twice obtained an 
adjournimmt in order to produce her. But she remained ab-ent, and 
her absence has never been accounted for. It is out of the question that 
the Court should now order an enquiry into the truth of an alleiration 
which does not oven appear on any part of the record, and which the 
person making it does not venture to substantiate upon oath. 

There is one circumstance in this case, and one only, which raises 
any doubt as to the right of the plaintiff to the relief which he seeks. 
Soon after this suit was instituted, the plaintiff lodged a complaint be- 
fore the Magistrate, charging the second defendant with having com- 
mitted adultery with the first defendant. He swore that be bad him- 
self witnessed circumstances leading to the conclusion that adultery bad 
taken place. He was disbelieved, and his complaint was rejected with- 
out enquiry. He then brought the matter before the higher Courts, 
but without success. In the present suit he has again put forward this 
charge of adultery, and has called his relations to support it. The 
Assistant Judge has found that the imputation is utterly groundless. 
We must take it, then, that the plaintiff and his relations, in their 
endeavor to gratify their hatred against the second defendant, have not 
hesitated to asperse the character of the plaintiff’s wife. In his deposition 
before the Magistrate the ])laintiff used a very opprobrious expression in 
reference to his wife, and when pressed with his inconsistency in wishing 
to recover possession of a wife whom he held in such low esteem, he 
said that, if she returned to him, it would be inconsistent with his 
religion to receive food and water from her hands, though in other 
respects he should treat her with the affection due from a husband to a 
wife. It has been much pressed upon us that the unjust aspersions cast 
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by the pliintiil ou liis wife amount to cruelty, and that the treatment 
to which he has himself said that he intends to subject her, would also 
amount to cruelty, and that on these grounds the defendant should not 
be compelled to return to his house. 

In Mooushee Buzloor liuheem vs. SJmmsoonissa B^gum their 

« 

Lordships of the Privy Council say : — “ It seems to them clear that, if 
cruelly in a degree rendering it unsafe for the wife to return to her hus- 
band^s dominion were established, the Court might refuse to send her 
back. It may be, too, that gross failure by the husband of the perfor- 
mance of the obligations which the marriage contract imposes on him 
for the benefit of Uie wife, might, if properly proved, afford good 
grounds for refusing to him the assistance of the Court.'^ In the pre- 
sent case we are only concerned with the question of cruelty ; and on 
that point their Lordships, in another part of the same judgment, say ; 
— The Mahomedan law, on a question of what is legal cruelty be- 
tween man and wife, would probably not differ materially from our 
own, of which one of the most recent expositions is the following : 

‘ There must be actual violence of such a character as to endanger per- 
sonal health or safety ; or there must be a reasonable ai)prchen&ion of it.^ 

^ The Court/ as Lord Stowcll said in Eiaiis, vs. Evans ‘ has never been 
driven off this ground.^ The recent case, to which the Privy Council 
refer, was no doubt the case of Milford vs. Milford, A number of earlier 
cases have been quoted to us as showing that to constitute legal 
cruelty, it is not necessary that there should be actual violence ; and, 
no doubt, some of those cases do indicate a desire ou the part of the 
English Judges to enlarge the definition of cruelty, so as to embrace 
certain cases of peculiar hardship. But the authority of the later oases 
is conclusive as to the present state of the English law. In Milford vs, 
Milford the Judge Ordinary took time to consider his judgment, observ- 
ing : — ‘‘ The question of cruelty, requires a very critical examination. 
It is just one of those cases in which the Court is bound to take care 
that it is not induced, by the desire of giving full relief to the wife, to 
trespass beyond the limits assigned by the law to the definition of legal 
cruelty.^' And afterwards, in delivering judgment, he said The es- 
sential features of cruelty are familiar. There must be actual violence 
of such a character as to endanger personal health or safety, or there 
must be the reasouuhle apprehension of it. The Court, as Lord 8towell 
ono(? said, has never been diMVen olF Tins groiind Nor to ihe cases cited 
in the argument^ whatever general expivssions may have taiico trom 
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the Court, nffect to decide that any thing- short of this will be sufEcieut 
to found a decree upon cruelty. The ground of the Court’s interference 
is the wife’s safety, and the impossibility of her fulfilling the duties of 
matrimony in a state of dread ” In the still more recent case of Kelli/ 
vs. Kdiy the Judges stated the law in similar terms, and granted a ju- 
dicial separation on the ground that, if force, whether physical or moral, 
is systematically exerted to compel the submission of a wife to such a 
degree and during such a length of time as to injure her health, and 
render a serious malady imminent, although there be no actual physical 
violence such as would justify a decree, it amounts to legal cruelty. In that 
case, then, the Judges were careful to keep within the limits laid down 
in previous cases. The question for us to decide is whether, in this 
country, we ought to extend those limits, and to enlarge the definition 
of li^gal cruelty so as to allow a wife to justify her desertion of her hus- 
band upon grounds which in England would not amount to a justifica- 
tion. After a careful cousideration of this question we have come to the 
conclusion that we oimht not to do so. Native law and custom is, at 
least, as stringent as Eniilish law in regard to the duty of a wife to live 
w'ith her husband. As the Judicial Committee say of the Mahoinedan 
law, so we would say of the Hindu law, that, on a question of what is 
legal cruelty between man and wife, it would probably not differ mate- 
rially from our own. Any difference there might bo, would be in the 
direction of greater strictness, not of greater laxity, — at least in regard 
to tlie treatment of the wife by ihe liusband. A Hindu wife cannot, 
any more than an English wife, claim a divorce on account of merely 
her husband’s inconstancy ; but she may demand a separate maintenance 
if her husband ill-treat her on account of a favoi ii(3 wife or mistress. 
She may abandon a husband who communicutos anything noxious. lu 
the case of any undue chastisement, in the exercise of marital rights^ 
our Courts would probably adopt the views expressed by Sir Thomas 
Strange, though in the Presidency towns they might possibly be some- 
what hampered by the provisions of 21, Geo. Ill , C 70, S. 18, and 
37, Geo. III., C. 14<2, S. 12. But we do not think that we should be 
justified under Hindu law, any more than muler English law, in holding 
that an unfounded imputation upon a wife’s chastity, hovveVer gross an 
outrage, is by itself sufficient to constitute legal cruelty. An American 
writer refers to an old case in Scotland where a husband publicly and 
perseveringly reproached his wife falsely with lascivious behaviour and 
immoderate lust, and in which the Commissaries of the Court of Ses- 
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siou held this a sufficient ground for a judicial separation ; but the House 
of Lords reversed the decision. The observations of this writer on tliis 
subject are worth quoting. The proposition/^ he says, seems to be, 
on the whole, well established in England and in most of our States, that 
the harm to be apprehended must be bodily harm, in distinction from 
mental suHeriug. For, while it is admitted that pain of r^ind may be 
even more severe than bodily pain, and a Imsband disposed to evil may 
create more misery in a sensitive and affectionate wife by a course of 
conduct addressed only to the mind, than if, in fits of anger, he were to 
inflict occasional blows upon her person; still it is said that in such a 
case ^ the Court has no scale of sensibilities by which it can gauge the 
(piuntum of injury done and felt/ The rule, therefore, seems to have 
arisen, not from any notion of its inherent justice, but from the difficulty 
of practically administering the opposite rule, of regarding the mind the 
same as the body.^' 3n this country generally, and particularly in the 
present case, in wliich imputations of lascivious behaviour are cast by 
both sides with equal recklessness, it would certainly be impossible to 
gauge by any scale of sensibilities the quantum of injury done and felt. 

As to the statement ol bis intentions contained in the plaintilFs 
deposition before the Magistrate, to which reference has been made, it is 
sufficient to say that, even if it be regarded as a incnace seriously intend- 
ed, it falls short of a justification of the first defendant’s refusal to re- 
turn to her husband. 

It follows that the first defendant has not, in our opinion, proved 
legal cruelty on the part of her husband or bis relations. In a suit 
between Hindus we consider that the only safe and practical ciiterion 
of cruelty is that contained in the definition which guides the English 
Courts, namely, that there must be actual violence of such a character 
as to endanger personal health or safety ; or there must be the reasonable 
apprehension of it. In a suit between Muhammadans the Privy Council 
has expressed its opinion that the same definition is applicable ; and in 
the Parsi Chief Matrimonial Court of Bombay, over which I now pre- 
side, a similar definition was adopted at an early period of the Court’s 
existence {Farduvji vs. Ktintiji Dinbai^ 23rd November 1869.) 

The nbxt question is whether the pluintilf, having established his 
right to compel his wife to return to his protection, is entitled also to a 
decree against the second defendant, Narayan Bhide. The law on this 
subject is coneetiy stated by llie Assistant Judge. Every person who 
receives a mairied woman into his house, and suffers her to continue 
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there after he has received notice from the husband not to harbour her, 
is liable to an action for damaj^es, unless the husband has, by his cruelty 
or misconduct, forfeited his marital rights, or has turned his wife out of 
doors, or has, by some insult or ill-treatment, compelled her to leave 
him. The present plaintiff asks, not for damages, but for an injunction ; 
and he is entitled to an injunction if he has proved his case, and if tho 
conduct of the second defendant still continues to show a necessity for 
it. The Assistant Judge has found that the second defendant did har- 
bour the first defendant after notice from her husband ; and, looking to 
the conduct of the second defendant throughout tho proceedings in the 
suit, we cannot entertain any doubt that he has been, and is, actively, 
aiding and abetting the first defendant in her opposition to her hus- 
band’s wishes. 

Our decree must be that the plaintiff is entitled to his conjugal 
rights, and that the first defendant, Yamunabai, be ordered to return 
to his j)roteciion, and that the second defendant, Narayan Bhide, do 
abstain from harbouring the first defendant, and from offering any 
obstruction to the return of the first defendant to her husband’s protec- 
tion. 

Having regard to the conduct of the parties, and to all the circum- 
stances of the case, we think that each party should bear his and her 
costs throughout. 

We amend the decree of the Court below accordingly. 


SHORT NOTES, 

TRIVY COUNCfL. 

Hindu Law — MUahshara — Undir/ided Share of Joint Family Properly — 
Succemon — Decree in Suit against Widow — Limitation— Act FITL 
of 18,59, s. 216 — Disability under ss. 11 and ]2, Act XIV, fp/1859 
— Misjoinder — Qncsiions of Law referred to a Fall Bench, 

Tlie limitation of one year, provided by s. 2U) of Act VITI. 18 59, 
is subject, in the case of a minor, to be modified by ss. 11 and 12 of 
Act XIV. of 1859. The benefit of these latter sections is not limited 
to the period when the disability of minority has ceased, but applies also 
to the period during which the disability continues ; and therefore, 
during the latter period, it is open to the minor to sue by his guardian. 
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Ou the death without issue of a member of a Hindu family joint in 
estate and subject to the Mitakshara law, his undivided share in the 
joint family property passes to the surviving members of the joint family 
and not to his widows, and cannot be made liable for his debts uudC|. 
decrees obtained against his widows as his representatives.* 

Qucere^ where a member of a joint Hindu family^ governed by 
the Mitakshara law, without the consent of his co-sharers, and in 
order to raise money on his own account, and not for the bene- 
fit of the joint family, mortgages in his life-time his undivided share 
in a portion of the joint family property, can the other members of 
the joint family, on his death, recoi'or from the mortgagee the mort- 
gaged share, or any portion of it, without redeeming ? 

A suit by a surviving member of a joint Hindu family subject to 
the Mitakshara law, to recover a moiety of the undivided share of a 
deceased member of the family in the joint family property, ought not 
to be dismissed on the ground that all the members of the family have 
not joined in bringing tbe suit, where it appears that the only other 
surviving member of the family has already sued for and recovered his 
moiety of the property, and disclaims all further interest, and is joined 
as a CO- defendant in the suit. 

Where a Division Bench of a High Court refers a question of law 
for the consideration of the Full Bench, and the answer of the Full 
Bench is not framed as a decree or as an interlocutory order, and an 
appeal is brought to Her Majesty in Council, it is open to the respon- 
dent, without a cross-appeal, to object to the correctness of the answer 
given by tbe Full Bench on the question of law referred. 

Vide 1, Indian Law Reports Calcutta Seriefl, p. 226, (Appeal from Calcutta High 
Court). The 15tb and 16th December 1875, and let February 1876 — Phoolbas Koonwar ra, 
Lalia Jogeehur Sahoy. 


CALCUTTA HIGH COURT. 

Criminal Procedure Code {Act X. o/1872), s. 64 — Power of Judge 
acting in English Department. 

An application for the transfer of a case under s. 64 of the Criminal 
Procedure Code should be made, not by letter to the English Depart- 
ment of the High Court, but before the Court in its judicial capacity, 
and should be supported by affidavits or affirmation in the usual way. 

Vide 1, Indian Law Reports, Calcutta Series, p. 219, (Foil Bench). The 23rd March 
1876— The Queen vf. Zuhiruddin and others. 
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BOMJ3AY HIGH COUllT. 

Practice — Account — Commwwner* s Report — Motion to discharge or vary 

— Affidavit — Memorandum of ohjections — Decree — Construction — 

JSoies of judgment in Deputy Registrars Rook, 

In movin" to discharge or vary the report of the Commissioner for 
taking accounts^ the right practice is to move on a memorandum of ob- 
jections filed in the Prothonotary’s Office, and upon the evidence taken 
by, and the proceedings before, the Commissioner, and not on affidavits 
made for the purpose of the motion In such a motion, affidavits should 
oiily be filed (a) when ordered by the Court, if it desire fresh evidence; 
or (/>) by special leave of the Court for the purpose of advancing a fad 
which docs not appear on the face of the proceedings before the Cora- 
misbioner. 

A note of the judgment of the Court taken by a Deputy Registrar 
cannot be consulted lor the purpose of explaining or aiding in the con- 
struction of a decree. Where, therefore, a decree was, on the face of it, 
an ordinary decree in a paitnership buit, for the taking of the accounts 
between the partners in the usual way, the Court refused to allow the 
respondent to show, by rolerence to such a note, that what the decree 
meant was that he was to be credited and bis partners debited with cer- 
tain payments in toto, and not with their respective shares only. 

Vi(k 1, Indian Law Ueporta, Bombay Series, p. 158, (Wostropp, C. J , and Green, J.) 
7'hc 4tL Maich 1876. Sumar Ahmed and others vs. Haji Ismail and Haji Habib. 


Award of Compensation — The Code of Criminal Procedure (Act X, of 
1S12J, Section 209 — Complainant, 

A karkun on the establishment of a Civil Court, entrusted with the 
execution of a writ, reported to the Court that a particular person ob- 
structed him in attaching property as commanded by the writ; and a 
rei)ort was thereupon made by the Court to a Magistrate, with a view 
to proceedings being taken against the obstructor. The Magistrate 
acquitted the accused and ordered the karkun to pay the accused com- 
pensation under Section 209 of the Criminal Procedure Code. 

Held that such last- mentioned order was wrong, the karkun not 
being a complainant within the meaning of Section 209 of the Code of 
Criminal Pr<»cedure. In such a case as the above the Subordinate Judge 
should be regarded as the complainant^ and he, having acted judicially, 
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\\;js not liiible to the penalty provided lu Seelion 2U9 of the Criminal 
Procedure Code. 

Vale 1, Indian Law Reports, Piombay Series, p. 175. (Melvill and West, J,J.) The 
23id March 1876. In re Keshav Lakshuian. 


BOMBAY HIGH COURT. 


The mh March, 1875, 

Preskst : 

Mr. Justice Kemball and Mr. Justice Nanabhai Haridas. 
Laksiiman Raiiciiandra* and others (Defendants) Appellants^ 


versus 


Saiiasvatibai (Plaintill) Respondent. 

Maintenance — Ancestral property — Tlitidu law — Purchaser bond 
fide and for value. 

The maintenance of a Hindu widow is not a charge on any ancestral property in the 
hands of a bond fide purchaser from her late hu.sband’s successors any more than the 
ment of unsecured debts due by the family. 

The proposition in Ramchnrun Tewaree v. Miismmat Jnsooda Konnwer (2, Agra, 131) 
that the liability of family property, in the hands of a purchasov, for the iiiainteuance of a 
widow, depends on the ability of her hubbaiid’s heir to sup^iort her, dissented from. 

Nanabhai Haridas, J. : — The respondent, Sarasvatibai, a Hindu 
widow, sued her nephew, Mahadev Narayau (not before the Court now), 
and the two appellants to recover from them Rs. duS as lior maintenance 
for 1809-70, and to have the same declared a charge, during her life- 
time, upon certain ancestral property in the hands of the appellants. 

The appellants are purchasers of that property for valu- 

able consideration, and the only ground on which it is sought to charge 
them with tlie maintenance is that they are now in possession of pro- 
perty, which, if it had remained undisposed of in the hands of her 
nephew, would have been liable for such maintenance. 

The plaintiff^s husband, according to her own statement, appears 
to have died about forty years ago, during the life-time of his father. 
When the plaintiff^s father-in-law died does not appear, nor is there 
anything to show when her brother-in-law, Narayan, died. Hut i^ 
seems that the property of the family, after their death, came into 
the possession of their sole heir, Mahadev Narayan, her nephew. It 


• Vide 12, Bom, H, C. Rep., p, 69. 
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further seems that Mahadev sold a portion of it about seven years a»o 
to the fiiat appellant, who again sold a portion thereof to the second 
appellant. 

What the occasion for the sale to the first appellant was has not been 
ascertained by the court below, though it appears from the Subordinate 
Judge's judgment, that the sale was made to pay oflF debts/^ which 
jMahadev Narnyan alleged to have lieeu contracted for family pur- 
])oses/^ Whether such was really the case or not, there is no ground 
whatever for purposing that it was other than a bond fide sale for valu- 
able consideration. 

Mahadev Narayan, among other defences, which it is not necessary 
now to refer fo, contended tliat as in a former suit the plaintiff was de- 
clared entitled only to Rs. 12, she could not in this suit claim more. 

The other defendaiits, the apjxdlants before us, contended that they 
were not liable at all, as they were bond fide purchasers for valuable con- 
sideration. 

The Subordinate Judge of Alibag, and the Assistant Judge in ap- 
peal, awarded the })Iaintiff^s claim with costs, declaring Iier entitled, 
during her life-time, to receive annually Ks 12 from her nephew, and Rs. 
ilf) from the proceeds of the property in the possession of the appellants, 
i. c., Rs. 1 8 from each of them. 

'fho question which we have, therefore, to decide in this special ap- 
peal is whether, under the above circumstances, the property in the pos- 
session of the appellants is at all liable to be charged with the plaintifFs 
maintenance. This rnu.st evidently depend upon what rights Mahadev 
Narayan and the plaintiff Sarasvatibai respectively had in the property 
before ilie sale of it by the former to the first appellant. If the vendor 
was absolute owner, it is clear the sale conveyed absolute ownership of 
tlie j>roperiy to the vendee, the first appellant. But if that was not the 
case, it is equally clear that by the sale such right only passed the ven- 
dee as was possessed by the vendor. 

Upon the findings recorded by the lower courts, we must take it 
that the property in question was the ancestral property of SarasvatibaFs 
father- in- law ; and such being the case, wc must also take it that her 
husband had, from the time of bis birth, a right in that property equal 
to his father^s, which continued to bis death, some forty years ago. In 
virtue of this right, he might liavc obtained a partition of that property 
from his father and other co-parceners, in which case, upon bis death, 
Sarasvatibai would have succeeded to his share of it. But be died un- 
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divided, and, according* to the Hindu law applicable to such cases on this 
side of India, the property vested in those co-parceners, of whom Maha- 
dev Narayan is now the sole survivor. While in his possession as such, he 
sold it to the first appellant. Unless, therefore, at the time of the sale, 
she had an interest in the property in the nature of a chaTge upon it, it 
would be difficult to hold that it did not pass absolutely to*him. 

It is contended for the respondent that she had such interest; that 
her maintenance was a “ charge” on the ancestral property ; and that, 
therefore, those who have purchased it, have done so subject to such 
char^e.^^ In support of this contention, Mr. Bhairavnath has cited 
to us several authorities, which we shall now examine to see if they es- 
tablish the proposition contended for. 

In Sliiilapa v, Parsya (S. A. 433 of 1S71), decided on the 18th 
December 1872, by Sir Charles Sari^ent and Mr. Justice Mclvill, their 
Lordships had not to decide the question raised here, and they did not 
decide it. From the judfjment recorded in the case, it would appear to 
have been a suit by a Hindu widow to eject a purchaser of some family 
property, and her claim was disallowed, their Lordships observing : The 
plaintiff can, if so advised, bring another action for maintenance, but in 
the present suit, as she has failed to establish her claim to the property, 
we must reverse the decree of the court below, and disallow the claim.^^ 
In that case, if they have expressed any opinion at all on the subject, it 
is one which rather doubts the soundness of the proposition now con- 
tended for since they remark : In the present case, the defendant is 

a stranger, and the property, in respect of which the action is brought, 
would be liable {if liable at all) only under certain circumstances, the 
existence or non-existence of which cannot be ascertained without raising 
issues foreign to the contention between the parties, &c.^^ 

In the case of Mussamat Golab Koo7iver and others v. The Collector 
of Benares and another there was no question, as in this case, be- 
tween a widow and a bond fide purchaser for value of ancestral property, 
and it cannot, therefore, be said to have decided the point now raised. 
It was a case of confiscation by Government under Bengal Regulation 
XI. of 1796 of the whole property of a joint Hindu family, consisting 
of the widow and four sons of the last owner, for an offence of which 
three only of those sons were guilty, the fourth being a minor, and their 
Lordships of the Privy Council held that the confiscation did not affect 
the right of the fourth son, or of the widow to her maintenance out of 
the whole of the ancestral estate. They virtually declared liable to con- 
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fiscation by Governmeui such portion only of the wln)le estate as, upon 
a partition^ would have fallen to the share of those tlireesons; and the 
widow^s right to maintenance would appear to have been tacitly conced- 
ed by Government, for tlie judgment says (p. 25S) : Nothing was urg- 
ed at the bar against this right/^ 

In Musswnat Kfmhroo Misrain v. Jhoomuck Lall Dass (a), the 
question now raised did not properly arise between the ]>arties, and 
though there is in the judgment a dicium to the effect that the widow 
could make the estate chargeable with it into whose bands soever it 
had fallen under the foreclosure,” no authorities are cited in support of 
the position, and it rather assumes that her claim for maintenance is in 
the nature of a “ lien” on the estate. Besides, this dictum has reference 
to the contention in argument that as the widow^s claim for mainte- 
nance was a charge on the estate, therefore she had an interest in keep- 
ing the estate in the family ; and, moreover, the estate was only declar- 
ed to be chargeable, if the widow failed in getting her maintenance from 
the members of her late hiisband^s family. 

The case of Bamchandra JDilshii v. Savitrilai, principally re- 
lied upon by the Subordinate Judge, and strongly pressed upon our at- 
tention by Mr. Bhairavnath, though it might at first sight seem to do 
so, when it lays down that By Hindu law the maintenance of a widow 
is a charge upon the whole estate, and, therefore, upon every part there- 
of,” does not in reality determine the question now before us. Wbetlier 
her maintenance is such a charge” or not was not the point the Court 
was called upon to decide in that case, and we have the authority of the 
learned Judge himself, whose judgment contains those words, for saying 
that it did not decide that point ; for, when in a later case, the case of 
Bamchandra Dikshit v. Savitribaiy was cited before him in argument as 
deciding that the maintenance of a Hindu widow is a charge,” &c., 
be observed : The question there was as to whether one brother could 
be sued alone, and it was held, that he could.” 

The case of Shrimati Bhagabati Daai v. Kanailal Hitter {]}) cited by 
Mr. Bhairavnath in support of his proposition, is in reality more against 
than for his client. It decides (1st) that as against one who takes as 
heir, a Hindu widow has a right to maintenance out of the property in 
Ins hands,” which, no doubt, is as good law in this Presidency as it is 
in Bengal, but which does not apply to the present case; (2Ddly) that 
she also has a right to maintenance out of such property in the hands of 


(a) 16, Calc. W. Rep., 263, Cir. Kul. 


(i) 8, UeDg. L. K,, 224. 
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any one who takes it with notice of her having" set up a claim for main- 
tenance against the heir” — as to the application of which to this case it 
is sufficient to say that it has never been contended that any such claim 
had been set up by the plaintiff, or that the appellants had any notice 
of it when they purchased the property sought to be cbargy ; and (3rd- 
]y) tliat by the law of Bengal she has no lien on the pro*perty for her 
maintenance against all the world irrespective of such notice/^ 

The case of Prosonno Coomarsein Mozoomdar v. The Revd. B, F. X, 
Bariosa {a) does not seem to us to apply to the present case. There 
a charge^^ in the strict sense of the term having been created by will 
upon an entire estate in favour of the respondent, and a portion of such 
estate having come into the appellant's possession as purchaser, it was 
held that the person in whose favour the charge was created was at li- 
berty to proceed against the party in possession of any part of the estate 
subject to the charge, having such party to recoup himself by contribution 
from his co-sharers. To apply this decision to the present case, one must 
assume the very point that is sought to be established, namely, that a 
Hindu widow’s claim to maintenance is a charge’^ upon the estate. 

The learned authors of the Digest of Hindu Law certainly seem 
inclined to think that it is such a charge, and that any family property 
in the hands of a purchaser should, therefore, be regarded as subject to 
it ; but they do not support their opinion by any reasoning or texts 
or decided cases, to enable one to determine whether it is well founded. 

We last come to the cases of Heera Lull v, Mussumat Kotmllah 
and Ram Churun Tewaree v. Mussumat Jasooda Koonwer also relied 
upon for the respondent. 

In the first of these cases the facts are not fully set out in the re- 
port ; but sufficient appears in it to enable one to guess with tolerable 
certainty what they were. It would seem that the amount of the 
widow^s maintenance had been fixed at four rupees per month, which 
must have been done either by a family arrangement or by a decree of 
the Court ; that express mention was made of it in the sale deed, which 
also stipulated that that sum should be paid by the vendor — circum- 
stances pointing to the inference that the parties were dealing with each 
other upon the basis of that maintenance being actually charged on the 
property, and that the vendee was anxious to free it from the charge , 
that the widow was no party to the deed ; and that from the moment 
she came to know of it, she vigorously opposed the mutation of names.*' 


(a) (^alc. W. R. Civ. Rul., 253. 
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If such were the facts, the general question ** whether the widow has 
an actual lien on the property of her deceased husband, or only a right 
of action against tlie heir personally, who takes the property was by 
no means necessary to the determination of the case, and the court's 
answer to it, that the widow's right is a charge on the property which 
formed the estate of her husband," stands upon no higher footing than 
a dictum. But if we have not rightly conjectured the facts, the case is 
certainly a direct authority in support of Mr. Bhairavnath's contention, 
though it is not very clear why the court, holding as it did, and dis- 
missing the purchaser’s appeal, should have ordered that ^‘|the decree 
should be executed first against the heir Madho Singh" (who was not a 
party to the appeal) and if he fails to pay it, then against the other 
defendant,’’ the purchaser. If the widow’s right was a charge," why 
was she not to be at liberty to realize it out of such property in the first 
instance, she preferring so to do ? 

In the other case of Kam Churun Tewaree v. Mmmmat Jasooda 
Koonwer the doctrine of the widow’s maintenance being charge’^ 
on the estate was sought, but in vain, to be carried to its logical conse^ 
quence. The respondent, under Section 848 of the Civil Procedure 
Code, objected that ** she should be permitted to enforce her claim 
against the property purchased by the appellant in the first instance, 
and not, as the Principal Sadar Amin had decided, after unsuccessfully 
endeavouring to enforce it" against her husband’s heirs and their pro- 
perty. The objection, however, was disallowed, although it had been 
held that the appellant had purchased the property in execution of a 
decree in his own favour which the heirs, in collusion with him, had 
allowed to pass against themselves. This case lays down that property 
in the hands even of a collusive purchaser is not liable, except under 
certain circumstances ; and that the widow should proceed in the first 
instance against the heirs and their property. According to this deci- 
sion, whether a widow’s maintenance in a given case is or is not a 
charge upon family property in the hands of a purchaser, must depend 
upon whether her husband’s heirs are or are not able to support her 
— a proposition which appears to us to be unsupported by reason or au- 
thority. If her maintenance is really a charge" upon the alienated 
property, it is not easy to perceive how it can cease to be so by the fact 
of the heirs having property which may be their own acquisition, nor, if 
at the time of the alienation the property does not pass to the alienee 
burdened with any such charge, how one can well be imposed upon it 
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subscqiieutly, merely because the heirs happen at the time to have no 
property, which may be the result of their own improvidence. 

These authorities, then, do not seem to us to establish that the 
maintenance of a Hindu widow is a charge on any such pjoperty in the 
hands of a bond fide purchaser from her late husband^s successors, and 
one of them at all events is certainly an authority the other way. (a) 

The texts, which relate to maintenance, occurrini^ in the principal 
works of authority on this side of India, lay down generally that 
he who inherits a personas property is bound to maintain those whom 
that person was himself bound to maintain. But it will be seen, 
that similar texts also enjoin upon him the payment of debts^^ 
^'the initiation of the uninitiated as well as the of the un- 

married members of the family^^ and the performance of certain cere- 
monies for the spiritual benefit of that person, and all these are, in Eng- 
lish works on Hindu law, spoken of as charges on the inheritance^^ no 
less than the maintenance of the dependent members of his family. If 
the latter, therefore, is a charge" on the inheritance, it is so in no 
other sense than that in which the former are so. 

Now it has been held both in Bengal and here that a creditor can- 
not follow the assets of a deceased Hindu into the hands of a bond fide 
purchaser for valuable consideration. See Sunbassapa v. Moodkapa, 
Naroo Iluree v. Konheir-Munohur ^ Jamhjatram Ramchandra v. Par- 
bhudas Hathi, and Unnopoorna Dassia v. Gunga Narain Paul, [b) 

It is indeed laid down in a work of great authority that debts 
follow the assets into whosesoever hands they come", but, as observed by 
Westropp, C. J., in Jamiyatram liamchundra v. Parbhudas Hathi^ the 
proposition is “ too broadly stated," and is not warranted by the autho- 
rities upon which it is based. 

If, then, property in the hands of a bond fide purchaser cannot be 
pursued by a creditor of the deceased proprietor, it is difficult to see how 
the case of a widow, whom he was legally bound to maintain, no less 
than he was to pay his debts, is to be distinguished. What is there to 
render such property liable in the one case and not in the other ? 

Moreover, it is difficult to understand when this charge on the 
inheritance" is said to attach to the family property. The duty of 
maintaining a female legally rests with her husband from the moment 
of her marriage. No distinction is drawn in the Shastras between wives 
and widows ; if, then, her right to maintenance becomes a charge from 

(«) 8 , B«Dg. L. R,, 221. 


(6) 2, Calc. W. R. Civ. Rul. 296 . 



1876. 


THE LEGAL COMPANION. 


205 


the moment of marnaj^e, every alienation made subsequently is subjee t 
to such burden — a liability capable of bting* enforecd at any time when 
the wife or the widow is unable to obtain maintenance from her relatives* 
We must, therefore, reverse the decrees of the lower courts so far 
as they affect the special a])[)ellants, or the property in their hands as 
purchasers. The sum of Rs. 12, which the plaintiff* will receive under 
those decrees from her nephew Mahadev Narayan may not be sulficient 
for her maintenance ; but, inasmuch as she has chosen not to appeal 
against them, and inasmuch as he, Mahadev Narayan, is not before us, 
we are unable to inquire into, or order any inquiry into, the suSiciency 
or suitableness ol that allowance ; and as the special appellants were im- 
properly made parties to this suit, we thinh they are entitled to their 
costs throu<;huut. 


BOMIUY HIGH COURT. 

The Xlth Noremher, 1873. 

Present : 

Mr. Justice Woatropp, Chief Justice^ and Mr. Justice Pinhey, 

GuLv\bchand Manikcitand* [Appellant,) 
versus 

DhondiA^alad Biiau (Respondent) 

Mortgage — Pendenfe life. 

The rule 'pendcnic Ute nihil innovdur is in force in Dritish India. 

Therefore, where the owner of a house, during the pendency of a suit by an unregistered 
mortgagee for foreclosure and salo, mortgaged the same house by a registered mortgage to 
another person, it was held that the last mentioned mortgagee had no title os against tho 
purchaser under a decree for salo in the suit, although such purchaser was the plaintiff in 
the suit. 

A grantee or vendee of tho defendant, becoming such during the pendency of the suit, 
need not to be made a party to the suit, and, inasmuch as the first above-mentioned rule 
does not rest upon the equitable doctrines as to notice, it is a matter of indifference whether 
or not, at the time of his becoming grantee or vendee, he bad actual notice of the existence 
of the suit. 

Westropp, C. J. : — In this case, Sakhu, the widow of Tukaram, and 
Dhondu, the son of Tukaram, by deed, dated the 10th November 1866, 
mortgajjed a house, for Ra 15, to Gulabchand Manikebaud, the defen* 
dant in this suit and present special appellant, who instituted, on tho 
8th July 1869, against those mortiraorors and a third party, a suit for 


Vide 11, b‘om. II, C, Rep., p. 61. 
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the cMiforcemeDt of his mortgag:e, which instrument has never been re- 
gistered. On the 26th of October 1869, he obtained a decree for the 
amount due to him, viz., Rs. 60, principal and interest, and Rs. 11 costs, 
and that decree contained a direction that the house, the subject of the 
mortgage, should, in default of payment by the mortgagors of the 
amount decreed, be sold in satisfaction of the sum so found due on the 
mortgage for principal, interest, and costs. That amount not having 
been paid, the house was, on the 25th July 1870, sold by the Court, in 
pursuance of the decree, to Gulabchaud Manikchand, who himself be- 
came the purchaser, and it is admitted that, as such, he was then put 
into possession of the bouse. The present plaintiff and respondent, 
Dhondi valad Bhau Patil, claims under Exhibit No. 3, which is a mort- 
gage of the same house to him for the sum of Rs. 251, executed by 
Sakhu and Dhondu Tukaram, on the 26th of July 1869, and registered 
on the same day. It is admitted that the consideration for that mort- 
gage consisted of an unregistered mortgage bond, dated 3rd May 
1868, of the same house for the sum of Rs. 99 (Exhibit 25), and of two 
ordinary money bonds of the same date, which, in the aggregate, to- 
gether with the mortgage bond for Rs. 99, amounted to Rs. 216. 
That sum together with interest amounted to Rs. 251, then said to be 
due, and it is admitted that no fresh advance or new consideration was 
given for the registered mortgage bond of the 26th July 1869. 

Under these circumstances, the present plaintiff, Dhondi valad 
Bhau Patil, instituted this suit against Sakhu, Dhondu, and Gulabchand 
to recover the amount of the registered mortgage (Exhibit No. 3), or 
to be put into possession of the house. 

The defendant, Gulabchand, relied on the priority of his unregis- 
tered mortgage of the 10th November 1866, on the decree made in the 
suit which was instituted by him on that mortgage before the execution 
of the registered mortgage to the plaintiff, and on his purchase under 
that decree. 

The Subordinate Judge and the Assistant Judge have respectively 
decreed in favour of the plaintiff ; the Assistant Judge saying that both 
defendant Gulabchand^s unregistered mortgage of 1866 and plaintiff^s 
registered mortgage of 1869 were without possession, and that, as re- 
garded the plaintiff’s mortgage, its registration cured that defect. 

The defendant, Gulabchand, has made a special appeal to this 
Court, and we do not think that the right view of this case has been 
taken in the Courts below. Those Courts do not sesiQ to have had suffi* 
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cient regard to the circumstance that the registered mortgage, on which 
the plaintiff relies, was executed subsequently to the institution of the 
suit of Qulabchand, or to have attended to the rule, which prevails as 
well at law as in equity, as to transactions entered into during the pen- 
dency of litigation, or to the kindred provisions of Sec. 223 of the Civil 
Procedure Code. The plaintiff could not, as against Gulabchand, rely 
on the unregistered mortgage of the 3rd May 1S68 to him, inasmuch as 
it was puisne in date to the unregistered mortgage of the 10th Novem- 
ber 1866 to Gulabchand, and, as to registration, stood in no better 
position. 

The plaintiff's registered mort*rage of the 26th July 1809, was exe- 
cuted during the pendency of Gulabchand's suit against the»mortgagors, 
which commenced upon the 8th July 1869, and must, therefore, whether 
the plaintiff did or did not give valuable consideration for that mort- 
gage, and whether he had or had not, at the time of the execution of 
that mortgage, any knowledge of the existence of Gulabchand's suit, be 
regarded as subject to the decree which might be pronounced in that 
suit. This is so as well in England as in India. 

The rule is •pendente lite nihil innovetur. It is a rule which does 
not rest on the equitable doctrine as to notice, although in some of tl^e 
authorities it has been rested upon that doctrine. The better opinion 
is that it rests upon the inability of the defendant to give, as against 
the plaintiff, a title during the existence of a suit brought to enforce a 
specific lien against or purchase of the property. Sir Thomas Plumer, 
M. R., in Metcalfe v. Pulvertofl said that the trae interpretation of 
this rule is, that the conveyance does not vary the rights of the parties 
in the suit ; that it^gives no better right, having no effect with refer- 
ence to any beneficial result against the plaintiff in that suit; and it is 
very reasonable that the litigating parties should be exempted from the 
necessity of taking notice of a title, acquired under such circumstances. 
With regard to them it is as if it had never existed : otherwise suits 
would be interminable ; if one party pending the suit could by con- 
veying to others create a necessity for introducing new parties. The 
voluntary act, therefore, of the defendant conveying to another, cannot 
vary the situation or affect the right of the plaintiff." The same views 
were still more forcibly inculcated in Bellamy v. Sabine by Lord Cran- 
worth and Lord Justice Turner. In England the rule has, of late, been 
narrowed by the Stat. 2 Vic., C. 11, which enacts that a Us pendens, 
unless duly registered, shall not affect a purchaser without express no- 
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tice. There is not any similar enactment in British India. The rule, 
as it existed in England before the State. 2 Vic., C. 11, prevails here: 
Kasiitt Shaw v. Unnodapersaud ChaUerji and 7, Calc. W. 11., ‘^25, Civ. 
Rul. ; Calc W. R. .Special Number for 1864, F. B., 40 \ 7, Mad. H. C. 
Rep., 104. Sec. 223 of Act VIII. of 1859 is founded iipog that rule. 

It follows hence that, even upon the assumption that the present 
plaintiff had driven valuable consideration for his mortgage of the 26th 
July 1869, and that he had not any notice either of the defendant 
Gulabchand^s earlier mortgage of the 10th November 1866, or of his 
suit of the 8th July 1869 to enforce that mortgage, the defendant Gu- 
labchand^s title, as purchaser in that suit, must prevail against, and is 
paramount t;p, the plaintiff^s title as mortgagee. The registration of the 
plaintifT^s mortgage cannot affect the rule that he, who accepts a special 
lien or purchases from a defendant pendente lite^ does so subject to the 
decree which may be made in the suit which is pending. 

But we cannot take so favourable a view of the facts of the plain- 
tiff's case as above assumed. It is admitted that there was not any 
new consideration given by the plaintiff to Sakhuand Dhondii Tukaram 
for the registered mortgage of the 26tli July 1869, the consideration for 
which was only the money remaining due, upon the plaintiff's unregis- 
tered mortgage of 1868 and the two money bonds, for principal and 
interest, all of which securities were of later date than that of the un- 
registered mortgage to Gulabcliand. We regard the giving and tak- 
ing of the registered mortgage as a collusive act on the part of Sakliu, 
Dhondu Tukaram, and the plaintiff for the purpose of conferring a 
technical priority upon the plaintiff's claims. We have no doubt that 
the plaintiff was then well aware of Gulabchand's mortgage and of his 
suit. The plaintiff will now, we trust, perceive how much a better 
course it would have been for him to have rtnieeraed the property, as 
he might have done before the judicial sale to Gulabcliand, the prior 
mortgagee^ by payment of the moderate sum of Rs. 41 for principal, in- 
terest, and costs, than to have resorted to the illusory and abortive 
attempt to gain priority over him and so get rid of his claim altogether. 

There is a further difficulty in the path of the plaintiff, who has no 
document on which he has any pretence for relying against Gulabuhand 
except the registered mortgage of the 26th July 1869. It was contend- 
ed for Gulabchand that the mortgage of 1869, being, on the face of it, 
for a consideration exceeding Rs. 100, does not fall within Sec. 60 of 
Act XK. of 1866, which, it is said, provides for the priority only, over 
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rected Ihjit ten of the witnesses who had been examined in the case be- 
fore him, inclndini:;’ Ham Gholain and Gala Mai, should be tried by the 
JVIagistratij of the District on a charge of <>^ivini^ false evidence. On re- 
ceipt of the Ju(l;^e^s order, Mr. Harrison, the Magistrate, transferred the 
case to iMr. Watts-, the Joint Magistrate, who had made^the commit- 
ment in the grievous hurt case to tlie Sessions Court, In the course of 
his investigation for that commitment Jagat Mai had been examined as 
a witness^ and had then, in Mr. Wafts^ opinion, given false evidence, 
and Mr. Watts, liaving represented this state of things to the Magis- 
trate, received sanction for Jagat Mai being included in the proceedings 
directed l)y the Judge under s. DJ3. Mr. Watts having coneliuled the 
inquiry committed the whole eleven accused for trial before liimscdf, and 
convicted Ham Gholam, Gula Mai, and Jagat Mai, and anotluir (defer- 
ring judLiment as reganls the remaining seven). There was an appeal 
to the Judge, but tb(3 result was its dismissal b}^ him. 

Ham Gholam, Gula Mai, and Jagat Mai now njiply to this Court 
in revision, urging that Mr, Watts had no jurifedieti<ui to try and con- 
vict them, boeause, according to the terms of s. 471oftlie Criminal 
Procedure Code, he sliould have sent the case to another competent Ma- 
gistrate. This, however, is a clearly mistalveii view of tin? law, Mr. 
Watts being fully competent for all he did. The only case where a 
Criminal Court cannot i(s(df try is that described in s. 47d, which re- 
lates exclusive!}" to contempts of Court. Here tlic charge was not for 
a contempt, but under s. 193 for false swearing. The conviction and 
sentence in the case of the three applicants arc* approved and confirmed, 
and their application to tliis Courtis refused. 

CALCUTTA HIGH COURT. 

The %n(l Marchy 1870. 

PHliSKNT : 

^Fr. Justice L. S. Jaeksoa and Mr, Justice McDonell. 

UuKKYMOnuN Shaha * (Defendant) Appellant, 
versus 

Shonaton SuAiiA (Plaintiff) Re^pondetit. 

11 indv Law — Inheritance — Siridhan, 

With respect to property given to a woman after her marriage by her huaband’a father's 
Bister’s son, the bi other, mother, and father are preferable hoirs to the husband. 


VUU 1, luiiau Law, Reports, Calcutta Sen-*H n. 27o. 
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Jackson, J. — The question which we have been Ctilled upon to con-' 
Elder in this special appeal is whether the plaintiff has any right to' 
maintain the present suit as the right heir, under the Hindu law, to the 
property which is claimed in this suit. That property was given to the 
deceased wife of the plaintiff after their marriage and during the conti* 
nuance of the marriage state by the Imshand’s father's sLster's son. It 
is admitted that this property was the stridhan of the deceased wife, and 
that the plaintiff’ claims it as being preterahle lu ir to such i)roperty on her 
decease. This was a matter objected to by the defendant in his written 
statement. 

***** -X- -X * -K- -X- -X * * 

I think wc are bound to decide the case entirely upon the authority 
of the Dayabhaga, aiul if we can satisfy ourselves as to tiie meaning of 
the autlior of the Dayabhaga on this (jiiestion, it will be unnecessary to 
go to any inferior autliority. Jhil we have the express authority of 
Jimuta \ahanu himself. Tn Chap. I V Sec. iii,, the question of suc- 
cession to tlie separate property of a cliildless woman is fully discussed, 
and we lliid that the nutlior, after propounding the text of YajuvavaU 
kya in the second verse of that section, goes on, and in the fourth verse, 
says: — U is not right to interpret the text as signifying that any 
prop*orty of whatever amount which belongs to a woman married by any 
of those ceremoni(‘S termed Brahma, &e , whether received by her before 
or after her nuptials, devolves wimily on her husband by her demise 
he goes on to give reasons fur that, and then we find it stated in the 
lOtli verse of the same cdiaptor and the same section ; But wealth re- 
ceived by a woman after her marriage, from the family of her fath(?r, of 
her motlier, or of her husband, goes to her brut hers (not to lier husband) , 
as Yajnyavalkya deoIar(*s, tliat which lias been given to her by her 
Iciinlrcd, as \vell as her fee or giatiiity, and an\ thing bestowed after 
marriage, ber kinsmen take, if she die witliout issue and after the 
brother there is uo doubt, that, where the husband docs not first take, 
the mother and the father come in bcl ween. The husband, therefore, 
in such a case would not be the heir, if tlie text applies, until after , 
brother, mother, and father. The question is whetherj^he text applies 
to this case. It seems to me that it very clearly does. The property - 
in dispute is undoubtedly wealth received by a woman utter her marriage, 
and it was received, not from the family of her father, or of her mother^ 
but from the family of her husband. That the expression ** family of 
her husband/^ includes the degree of kindred in which the donor of thia 

A A 2 



2l2 


THE LEGAL COMPACTION. 


property stood to the deceased woman I have no doubt. Tlie question 
was raised before us to-day whether such a relation could be properly 
called sapinda. It is not necessary that we should decide that point, 
but we think tliat ibo family of the husband'^ is a term wide onou^^lx 
to include this kind of relation, and it appears to us tlia|, if the Subor- 
dinate Judge, in deciding this appeal, had looked carefully to the very 
author to whom ho does refer, he would luive found ample authority so 
far as the book"^ itself goes for not coming to tlje conclusion that be 
arrives at. lie appears to have referreil to text 173, which is at page 
of the second edition of the book ; but if he had referred to the pre- 
ceding texts, 170 and 171, ho would have found what vHB now decide 
set out very fully, and moreover in the table of succession set out at 
page 733 wc hnd that the ord(3r of succession to property given by the 
parents before marriage or lestowed after warnagCf is, first the brother, 
second the mother, third the father, and fourth the husband. Pages 71^ 
and 720 are here referred to us, showing what was meant by tlie words 
bestowed after mairiage/^ and Ibe explanation is given under the 
third brancli of vyavastlui 170, wldntb says ; — Wealth received by u 
woman after her marriage, from the family of her fat.her or mother or of 
her husband, goes to, her brotheis.” A great deal has been ^ouglft to 
be made of the langinge of tlic Dayakrama Sangraha and Dayatattwa 
upon this point, but it seems to us tiuit the eonteiitioii so raised is based 
entirely upon the very concise language used in some places by the 
authors of those two books who, when they menu to designate a parti- 
cular class of ])orsons, use the person who heads the class to designate 
the whole. We are reminded by Baboo Mohinee Mobun Roy, who ar- 
gued this case for the appeilaut, of the careful explanation given of this 
very matter by my late colleague, Dwarkanath MiHer, J, in the very 
able judgment which he delivered in the case of Judoonath Sirrar vs. 
Jhmunt Coomar Uog CAowdiy, (11., B. L. 11., 28G), a judgment to which 
I was a party, and in wiiieh I at the lime entirely concurred. For tiiese 
reasons wo think that in this ease Die plaintiff is not the next heir, and 
tbereforo the Subordinate Judge has come to an erroneous decision on 
the point of fiindu law involved, and that his judgment must be set 
aside, and the plaintiff^s suit dismissed with costs. 

I am bound to say that, as far as we liave been able to judge, it 
seems to us that it is a suit which in every way deserves to be dismissed 
on the merits. I should observe that the contention that the donor of 

^ Vy^xvdfilia JJarpam* 
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this property is not a member of tlie husband’s family involves the con^ 
tention that he was a stranger, and this is contrary to the admitted fact 
that the property was stridhun. 

CALCUTTA men COURT. 

TAe 2m March, 1876. 

Puksbnt: 

Before Mr. Justice Maepher^on, Mr. JusLico Markhy, and Mr, Justice Morris 
MoHESfi MiSTitKE* and another^ Petitioners, 

Criminal Procedure Code (Act X of 15^72), ss 291-, 295, 296, and 297“— 

Order of Discharge under s. .215 — Revival of Proceedings. 

An onler of a Distiict Ma^^iwtrate, directing the revival of Cf’rtain criminal proceedinf?* 
against the petitioners who had heen (li. 5 chttrgnd under s. ‘215 of the Criminal Procedure 
Code by a Subordinate Magistrate after etideiice Lad been gone into, quashed as illegal 
and ultra vire^. 

As the ca.'^o was one of improper disfliarge and came before the Magistrate under 9* 
205 of the Cnininal Proccduro Code, the pruper and only our'se tor liim was to report it for 
mdet.s to the High Couit, whifli, if of opinion that the accused wero improperly discharged, 
might, miflcr s. 207, have duected a retrial 

III tills eabc onp Gopiil Mala cliarjged the petitioners with causing 
bait to hitn. The Maij;'istratc who heard the evidenee tor the prosecu- 
tion and called upon tl^e petitioners for tlieir defence, having been re- 
lievtMJ ill bis olTlcilf by another IMagistraie, the latter refiivscd to decide 
the case on the evidence taken before his predecessor, and heard the case 
de Horo, but dislielioving* the evidtoice for the prosecution, discharged 
the potltiouers. The proscculor, thereupon applied to the District Ma- 
gistrate, praying for a revival of the case, on the ground that all his 
witnesses were not cxaininod. The District Magistrate ordered tlie re- 
vival of the case, holding that ‘‘ a.s the case was one triable under Chap- 
ter XVII. of the Criminal Procedure Code, the order for the discharge . 
of the accused jicrsons should not have been passed without hearing all ^ 
the witnesses for the prosecution,'^ and bcin^' also of ojiinion that flio . 
reference to the High Court was necessary, inasmuch as a discharge under , ’ 

215 was not oquivaleut to au acfiuittal, and did not bar a fresh ea-;; 
quiry into the same facts. He accordingly directed the Joint 
trate to proceed afresh with the case against the petitioners 
Chapter XVII. of the Criminal Procedure Code. The petitioners ap4 , 

S Viii 1, Ifidifta Law Keporta, CftlcutU ^Sc^ie8, p. 288. 



214 


THE LEGAL COMPANION. 


plied to the Hif^h Court lo have the order quashed as illegal aud made 
wi 1 h ( ) u t j u n 5(3 i c ti o n . 

Macpuerson, J, — It seems to us to be clear that this ease came before 
the Magistrate of the 24- Perguunas under s. 295 of the Criminal Pro- 
cedure Code, and that it was in the first instance dealt with by the Ma- 
gistrate under that section. That being so, his proper an& only course 
was to proc(3ed under s. 296, to report the case for orders to the High 
Court, which (under s. 297) might have ordered the accused persons to 
be tried, if of opinion that they had been improperly discharged* 

A case (re S^hhja bin Safya) quoted by Mr. Prinsep in bis latest 
edition of the Criminal Procedure Code, as having been decided l)y the 
Bombay High Court, has ]>ecii referred to as showing that the Magis- 
trate was right in tlie course be adopted. But tliat case is not reported 
in the regular reports of tim Bombay High Court : nor have we been 
able to tiiul any ref)ort. of it. 4’lio full facts witl) which the Bombay 
Court bad to deal are not before us, and we are unable to say how far 
the (vourt may really have gone. The note we have of this decision is 
therefore ot little value ; and, taking it as it stands, we are not prepared 
to agree with it as regards cases coming bid’orc the Magistrate under 
8. 295. 

Dealing with the matter under ss. 294 and 297, we think there is 
material error in the Magistrate’s proeveding, and that his order, direct- 
ing the Joint Magistrate to entertain the fresh comfdaint now made and 
all the subsequent proceedings, ought to be quashed. 

Whatever may have led to the various delays which have occurred 
ill the prosecution of this case since the 2lsi of July 1^75, there is no 
doubt that every great and unfortunate delays have tak<ui place. It is, 
as a rule, most unfair and undcsireablo in every way lo order an accused 
person to be tried iner and over again for the same ollence, unless under 
very peculiar circumstances. In the present in.stan(.'e there is nothing 
peculiar in the circ-umstances to warrant a third trial : and it secerns to 
US wrong and improper (within tlie meaning of s 291) that an order 
should be made directing the prosecution to be now reconuncnciHl. 

The order of the 10th of February aud all the subsequent proceed^ 
ings are quashed* 
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SHORT NOTES. 

PRIVY COUNCIL. 

Adoption — S‘U}t to set aside — fufant Marriage — Prefttimpfiori as to Age 
— Power of Minor to ghe ptrrninnon to adopt — Regs X <// 1798, 
s> 38, and XXVI. of 1798, s, 2 — Minor under Court of fp^'ards--^ 
Onus probajidi — EsloppeL 

The founilation tor iiitunt miirriau^os nniouir Hindus is the re- 
Ji^ious obligation which is sup'io.'^oJ to lie on parents to provide for 
a diuighter, so soon as she [^inmafura viro, a husband capable of pro- 
creating ohihlron ; the custom being that when that [leiiod arrives, 
the inlant wile perman<*nUy cpiits her father's house, to which she had 
retunuMl alter the celebration of the marriage cerernonv, for that of 
lier Imsliand. Tlie presumption, llicrefore, is, that the hnsbaiul, when 
(mIUhI upon to receive his wife for permanent co-ha) Citation, had at- 
tained the full age of adolescence and also the age which the law fixes 
as that of diMH-etion. 

Ac(‘or(ling to the Hindu law prevalent in Ijengai, a lad of the age 
of fifteen is regarded as having attained the ago of discretion, and as 
competent to adopt, or to give aathonty to adopt, a sou. 

Semble . — The operation of s 88, Hog. X. of 1708. which, read to- 
gether with s. 2, Reg*. XXVI. of 1798, prolilbits a landholder under 
the age of eigiitcen from making an adoption witliout the consent of the 
Court of Wards, is con fined to persons who are under the guardianship 
of the Court of Wards. 

Qfum^ whether a decree in favour of the adoption passed in a suit 
by a reversioner to set aside an adoption is binding on any vevevssioner 
except the plaintifl'; and Avhetber a decision in such a suit adverse to 
the adoption would bind the adopted son as between himself and any 
other than the plaintiff? 

Vide 1, Indian Law lleportN, Calcutta Seiiet?, 289 — (Appoal from Calcutta High Court.) 
The 8tb, 9th and lOlh February lS76--Jumoona DasHya vs. Bamasoonduri Daeaya. 



Tiai' 


* 1 « 


CALCUTTA HIGH COURT. 

Jurisdiction~—SuU for Land — Letters Patent, 1 865, Cl. Vi—lhed of 
Trust giving Trustees Poioer of Sale of Land in the Mofussil^Suit 
hy Creditor to have Trusts carried out. 

M and L were the joint absolute owners of certain land in the 
Mofussil, M having a 14-anna share, and L the remaining 2-aiina 
share therein. During the absence of L in England, M executed, on 
behalf of himself and L, a deed of assignment of the whole of the pro- 
perty to trustees, for the benefit of the creditors of the estate, which 
was heavily encumbered, on trust to sell the land and distribute the 
assets to the creditors. The trusties^ccepted the trust, but difficulties 
afterwards arose in carrying them out. A suit was thereupon instituted 
by the plaintiff, a creditor, on behalf of himself and the other creditors, 
the plaint in which alleged that the trustees were desirous of being dis- 
charged, and prayed that the trusts might be carried into effect ; that 
the trustees might be removed ; and that a Receiver might be appointed 
to carry out the trusts. To this suit the trustees and M and L were 
made defendants. L, who was in England, denied any power in M to 
execute the deed on his behalf, the trustees and M were personally subject 
to the jurisdiction. Held ])er PiiEAR, J., in the Court below, that the 
plaint disclosed a good cause of action, as the Court, if it had jurisdic- 
tion, would have power to make a declaration binding against L as to 
the validity of the deed of trust, to appoint a Receiver of the estate, 
and to direct a sale which would be binding on M and L; but that 
the suit being one for land” within the meaning of clause 12 of the 
Letters Patent the Court had no jurisdiction to try it, * 

Held on appeal that the suit, having for its object to compel a sale 
of the whole of the land, including L's share the title to which was 
disputed, was a “suit for land” within the meaning of cl 12 of the 
Letters Patent, and that the Court had no jurisdiction to try it. 

Vide 1, Indian Law Reports, Calcutta Series, p. 249— (Sir Richard Garth, Kt., C. J., 
and Pontifesc, J.) The 29th and 80th March and 2ud May 1876. Tbo Pelhi and Londen 
Bank, va. Wgrdie and others. 


Damages^ Measure of-^Actionfor Breach of Contract — Collateral Contract. 

The defendant entered into a contract with the^ plaintiffs to pur- 
oh^e from them a (juantity of gunny bags, of whi6h the defeudai^t was 
to teke delitrery at c^rtaui stated times, On, failure by , 
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to take delivery, the })laiiitiirs brou^lit a euit fur breach of the contract, 
estimatini** the dama;^a‘s at the difrerenee between tlio contract price and 
the market prices on the days when the def'ondant onqlit to liav*- taken 
delivery. It was proved that the plaintiffs never had the ijoods in their 
possession, bat that tlioy could have obtained them under a contract 
they had with a tliird j)erson, and it was found that the plaintitls were 
ready and willing to deliver tlnnn at tljc lime cuntract^-d for. The 
Lower Court held that the measure of damai^es was the (lilfcreiice be-- 
tween the contract price of the ban^s, and tlio amount which it cost the 
jdaintilfs under their collateral contract to procure and deliver them, 
llchl, reversing the decision of the Coint below, that the juojier measure 
of dama^'cs was tlie dillerence he! ween the contract ])rice and the market 
prices at the date's of failure hy the dcfcMidaiit to tak(' delivtuy. 

Vidp 1, tncliau J^aw hV j)orl.'s, (^iloulta St.nt's, ]). 2Gi^, (Sir K^.hai <l (-ar th, Kt , C. J. 
and Puntifex, .1). Tliu ir>tli ^Ldichand 2iiti ,Mav 1S7(I — Cohen ami another vs. Caf'sim Nana, 


Critnlnal Procedure Code {Acf X. of 1872), .v. Arrest pending 

Appeal, 

In an appeal under s. 272 of Act \. of 1H72, the Court ha.s 

power to ordi'r tin; aecU''(’d to be arrested pendiii tin? appiv'il. 

l^ide 1, Imliau Law Roporl^. ralcuMa .Si rio^, p 2S] , ( ^ra('plu*r-,on ami Morii.^, JJ.) 
The Queen vs, Gobin Tewaii aiul auoihcr. 


Husband and IVi/'c — Married tl'oinan^s Vroperitj Act [JIL ry‘1871'A 
ss, 7 and S—i^uccessiuu Act {X. <9/'lS0r)', .y, L - Action /or Trover — tV/e 
against Husband. 

Tlie plaintiff was, at. tlio lime of iior nnirrj:iL^(3 in 1870, possessed in 
lier own right of ei'iTain articles of Imusehold iuiniruro, given to her by 
liev mother. Since January 1875 she iiad lived sepaiate from her husband, 
but the iurniture remained in bis liouso. InJ^ehruary 187b, her hus- 
band mortgaged tbo proja'ily to lb without the ])laintilf s knowledge or 
constmt. In Juno 1875, one KCJi, a creditor, obtained a decree 
against the Imsbaud and 13, in execution of which lie seized the furniture 
as the property of the husband, and it remained in Court subject to the 
seizure. In July 1875, tbo plainlilf instituted a suit in her own name 
in trover to recover the articles of Iurniture or their value from her hus- 
band, on the ground that tiny were her separate proj)crty, and iu 
August 1875, she preferred a claim iu her own name to the property ua- 

B B 
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der s. 88 of Act IX. of 1850. It was found on the facts that the furni- 
ture was the property of the plaintiff. The husband and wife were per- 
sons subject to the provisions of the Succession Act, s. 4, and the Mar- 
ried Woman's Property Act, 1874. 

Said that, under s. 7 of the latter Act, the suit waj maintainable 
against the husband. 

Held also, that the judgment for the plaintiflF in the suit, to re- 
cover the furniture or its value from the husband, could not, without 
satisfaction, have the effect of vesting the property in the husband from 
the time of the conversion, and therefore the claim under Act IX. of 
1850 was also maintainable. 

Vide 1 , Indian Law Reports, Calcutta Series, p. 285, (Sir Richard Garth, Kt., Chief 
Justice, and Pontifex, J.) The 16th May 1876— Harris vs. Harris — Harris Koylaa 
Chunder Baudopadhia. 


BOMBAY HIGH COURT. 

Hindu Law^Inlieritance — Blindness — Disqualification to inherit. 

According to the Hindu law, as prevailing in the Bombay Presi- 
dency, blindness, to cause exclusion from inheritance, must be congeni- 
tal. 

Therefore where the widow of a childless intestate, though proved 
to have been totally blind for some years before the death of her hus- 
band, was admitted not to have been born bind. 

Held that such blindness did not prevent her from her inheriting 
the property of her husband on his decease. 

Vide 1, Indian Law Reports, Bombay Series, 177 (VVestropp, C. J., and Sargent, J.) 
The 25th March 1876— Murarji Gokuldaa and others vs. Parvatibai. 


tensions Act XXIIL of J871 — Toda» Gras^* — Decree before ike dale 

of the Act. 

Toda^Gra^* Jiaks are within the scope of the Pensions Act XXIIL 
of 1871 ; and a suit in respect of them cannot be instituted without the 
certificate required by Section 6 of the Act. 

Where a mortgagee of such Aaks had, before the date on which the 
Act came into operation, obtained a decree for the recovery of his mort- 
gage debt from the mortgaged haks and from the mortgagor personally, 
and a fresh suit was necessary to enforce execution of that decree against 
those halcs^ 
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Held that the Act did not apply to such fresh suit. 

Semble that the word “ right” in Section 3 of Act XXIIL of 1871 
is equivalent to the word hak in its restricted sense of allowance” or 
fee.” 

Toda-Gras^^ haks arc thus described by the Judicial Committee of 
the Privy Council in Maharana Fatesangji vs Desai Kallianrayajji (10, 
Bom. H. C. Rep., 281) : It is sufficient to state that these annual pay- 
ments, though originally exacted by the Grasias from the village com- 
munities in certain territories in the west of India by violence and 
wrong, and in the nature of black-mail, had, when those territories fell 
under British rule, acquired by long usage a quasi-legal character as 
customary annual payments ; and that as such they were recognized by 
the British Government, which took upon itself the payment of such of 
them as were previously payable by villages paying revenue.” 

Fjrfe 1, ladian Law Reports, Bombay Series, p. 203. (Melvill and Kemball, JJ.) The 
27th March 1876— Parbhudas Rayaji and another vs. MoMram Kalyandas. 


Uliras — Hazinama — Abandonment of miras right — Ejectment, 

A Mirasdar who has given in a razinama is entitled to eject the 
tenant put iu possession of bis miras lands by tbc Collector, provided he 
sue witbiu tbc period of limitation, and the razinama contain no stipula- 
tion whereby he expressly abandons bis miras rights, 

Vido 1, Indian Law Reports, Bombay Series, p. 208, (Warden and Gibbs, JJ.) The 
6th August 1868 — Joti Bhimrav vs. Balu Bin Bapuji and another. 


"Registration — Memorandwn — Receipt — Section 17 (Clauses 2 and ?i) 
and Section 49 of Act XX, ^1806 and Act, Fill, of 1871 — Evidence — 
Fraclice — Special Appeal — Point not taken in either of the Lower Courts, 

A document purporting to have been passed by a mortgagee to his 
mortgagor and reciting the demand of the former for re-payment of his 
mortgage money before the due date of the mortgage, and the com- 
pliance with that demand by the latter by means of a fresh loan upon a 
second mortgage of the same property, and reciting also the fact of the 
delivery of possession of the property by the original to the second mort- 
gagee ; and purporting, in conclusion, to contain a declaration by the 
original mortgagee that nothing remained due to him in respect of his 
mortgage, is a document which, under Clauses 2 and 3 of Section 17 
of Act XX, of 1866 as well as under Clauses 2 and 3 of Section 17 of 

B B 2 
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Act VJU. of 1871, requires registration, and, if unregistered, is by Sec- 
tion 19 of the same two Acts inadmissible as evidence of any transac- 
tion affecting any property comprised therein. 

The fact of the extinction of the original mortgagee’s lien may, 
however, be proved by other documentary or proper oral evidence. 

A pain not taken in either of the Lower Courts was disallowed as 
being too late when taken for the first time at the hearing of the special 
appeal. 

Vide 1, Inuian Law Lf*])orts, Bombay Sciies, p. 197, (Weslropp, C. J. and West, J.) 
Tlio IGth March 187G — Mahadaji vs. Vyankaji Govind. 


ller/islration Art VIIL of 1871, Section 17, Claum 2 and 3 ; Section 18, 
Clause 1 — Ackao 2 oledgmcni of receipt of consideration. 

J. T. ])assed a writing to V., under date the 28th April 1871, sti- 
pulating that the deed of sale of J. T.’s bungalow to V., for Rs. 4,300, 
which was to have been made that day, owing to certain circumstances 
therein mentioned, should be made and delivered by J. T. to V. 20 days 
thereafter. The writing further acknowledged the receipt, by J. T. 
from V., of Rs. 100 as earnest money for the purchase of the bungalow, 
and concluded with corlaiu penalties in the event of a default by cither 
party. In a suit in the naturci ol a suit for specific performance, brought 
by V. to compel J. T. to execute the deed of sale to V., and to register 
the same as promised in the writing of the 2Sth April 1874, 

Held that the writing required registration under Act VIII. of 1871, 
Section 17, Clauses 2 and 3, as it distinctly acknowledged the receipt of 
Rs. 100 as part of the consideration for sale of the house to the plaintiff 
for the sum of Rs 4,300, and operated to create an interest in the house 
of the value of Rs. 100 and upwards. 

Kedarnaih Butt vs. Shamlall Khetry (11, Bong. L., R,, 405) distin- 
guished. 

Vide 1, Indian Law BoportH, Bombay Series, p. TOO. (Westropp, C. J., and Melvill, J). 
The 2nd February 187G — Valaji Isaji vs. riiomas. 


HIGH COURT, N. W. P. 

Act VIIL o/lSfiO, 5. 354 — Remand — Objection — Procedure. 

Where an Appellate Court, under s. 354, Act VIII. of 1859, refers 
issues for trial to a lower Court and fixes a time within which, after tho 
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retiirQ of tlie finding, cMthor parly to the appeal may lile a memorandiun 
of ohjoctions to the same, neither party is entitled, without the leave of 
the Court, to take any objection to the finding, orally or otherwise, after 
the expiry of the period so fixed without his having filed such memo- 
randum. 

Vide 1, In<lian Law Reports, Allahabad Sorius, p. 165. (Full Bouch). The 24th April 
1876.'^ Rataii Singh vs. VVazir. 


Hindu Lam — IjndUidcd Hindu Family — Ancestral Immoveable Froperty 

— Partition. 

In an undivided Hindu family the son has, under the Mitakshara, 
a right to demand in tln^ life-time, and against tlie will, of his father, 
the partition and possos.'-ioii of his share in the ancestral immoveable 
property of the family. 

Vtdc 1, Indian Law Roportf?. Allahabad Series, p. IHO. (Full Bench). The 20th April 
1S70— Kah Parthad is. Ram Chaian. 


CALCUTTA HIGH COURT, 

The 2\th September, 1809. 

Prksent ; 

Mr Justice ATarkby and Mr Justice E. Jackson. 

The Rank of Bengal^' (Plaintiffs,) 
versus 

R. CuRKiE AND Co. (Defendants.) 

Act VIIL of 1859, .w. 41, 97, 272, Z21^Act XL of 1865, s. 38-^ 
Act XXI. of J8C3, s. 22 — Cov/esnon of .Judgment by Defendant at the 
time of filing the Plaint — Discretion of Judge to hear the case then and 
give a Decree^ 

Held that the Judge has a discretion when parties have come to a mutual agreement, 
or wlien the defendant has confessed judgment, to decide thci suit at once, in accordance with 
euch agreement or confession. He is not bound to do so till the time fixed for the regular 
liearing of the suit ; and he cannot c.xerciso that discretion where there is any doubt as to 
the good faith or identity of tho parties. 

An insolvent defendant appeared and confessed judgment at the 
suit of one of his creditors at the filing of the plaint. There were other 


• Vide a, B. L. B. (A. C.) p. 396. 
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suits filL'il by other creditors. The Jud^e (Recorder ot‘ Moulmein) ^ave 
:i decision for the plaintifi, but declined to si^n judgment, pending a 
rorerence to tlio High Court, and Act XXI. of 1863, Section 22, on the 
following questions : ^ 

(1) Is the plain till entitled to a decree as of the da^e in which the 
defendant appeared and coTifessed judgment ? 

(2) If he is not so entitled, on what principle are the priorities of 
the successive plaintiffs to be determined? 

Jackson, J. — (In delivering judgment said :) — As to the first ques- 
tion, takings the facts of this suit to be tliat, on the presentation of the 
plaint, tlic defendant then and there appeared and confessed judgment, 
I think that the Judge was not obliged at that time to hear the defen- 
dant. The Judge was at liberty to follow the ordinary procedure of the 
Court, and to order that the hearing of the case should be fixed for a 
certain date, and to decline to hear the defendant until that date arriv- 
ed. Even if Section 98 applies, as has been suggested, that section lays 
down that when the parties are agreed in a suit, the decision of the suit 
shall be passed in accordance with such agreement, but no time is fixed. 
Even if the agreement is filed on any day antecedent to that fixed for 
hearing, the Judge is not bound to consider the suit in any way until 
the date fixed for hearing. Certainly if the Judge entertains any doubts 
as to the identity of the parties or their good faith, he should not pass 
an immediate decree, but should take up the suit on the date fixed for 
its hearing, and then pass what decree is proper. 

On the other hand, it seems to me that every Judge has a discretion 
where parties have come to a mutual agreement, or where the defendant 
has confessed judgment, to decide the suit at once in accordance with 
such agreement or confession. It is, in most eases, for the convenience 
of the parties, as well as of the Court, that such decrees should be passed 
without delay. But it is obvious that where there is any doubt of the 
good faith of the parties or of their identity, the Court would not exer- 
cise that discretion, but would allow the case to come on at the regular 
fixed time. In the case now under reference, the learned Recorder gave 
the plaintiffs a decree on the date on which the defendants confessed 
judgment. He had a discretion to do so. The decree was a legal de- 
cree, and the[plaintiffs are entitled to have it dated on the day on which 
it was passed. 

Mahkby, ' J. — In this case, I think the first question put to us by 
the learned^Recorder ought to be answered in the affirmative. 
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I think that the dcfeudaiils havin*^ voluntarily appeared in Court, 
the Jnccessity of serving a summons for appearance was dispensed with ; 
and that the defendants having further admitted the debt, the Court had 
no other course than at once to ^ive judgment for the plaintiffs, provid- 
ed of course that it was satisfied of the itientity of the defendants, or that 
the advocate who^appeared for them was duly instructed. I agree with 
the learned Recorder in thinking that no question of fraudulent prefer- 
ence could then be gone into. 

At the same time, I fully concur with thc^lcaruod Recorder in con- 
sidering the state of the law most unfortunate, which in the case of an 
insolvent defendant (the only case in which priority is of any importance) 
permits the selection by bim which of his creditors shall be paid in full, 
or as is generally the case, which shall be paid at all. Indeed the pre- 
sent procedure is easily capable of being abused still further, and as 1 
believe very frequently is so. In many cases the first in the list of 
attaching creditors is really only a nominal creditor acting on behalf of 
the defendant. This is the state of the law all over India and in large 
commercial communities the evils of such a system arc specially appa- 
rent. 

I may mention however that, in ray opinion, if by the practice of 
the Court there are specific rules as to the order in which cases are to 
be called on, I do not think the Judge is bound to dispose of a case, 
either when the plaint is filed or at any subsequent time before it is 
called on in regular course. I do not think the voluntary appearance 
of the defendant and his willingness to admit the debt make any difter- 
ence in this respect; and I have found that strict rules as to the order 
in which cases, both defended and undefended, are to be heard, of some 
use in preventing the evils to which the Recorder alludes. 

1 think we should not be justified in answering the other question 
put by the Recorder, as the parties between whom it will arise are not 
before us. 
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LIENS. 

A LIEN may be defined a rig-bt wliieli one person has lo detain the 
property of another on account of labour expended on that property, or 
for the general balance of an account due from tlie owner^ 

As the common law imposes on certain trades, as innkeepers and 
carriers, the obligation of accepting all employment otFered within the 
limits of their occupation, so, in return feu’ this obligation, it entitles the 
party to a particular lien on the property as a remuneration for the ex- 
pense and trouble incurred in the execution of the purpose for wliicli 
such property was entrusted. But the general opinion appears to be_, 
that the right of lien is not confined to those trades which are under an 
obligation to accept employment from all who offer it; but that the re- 
medy by detention extends to every trade exercised for the benefit and 
advantage of the community. 

Attorneys and solicitors have a lien for their costs on the papers 
of their clients; bankers, upon all securities in the way of trade ; brokers, 

factors, and agents, on the property of their principals in possession, or 
even in the hands of purchasers; masters ol vessels, on their cargoes, 
for wages or necessary repairs, during the voA age ; carriers have a lion 
for the carriage price; innkeepers on the goods and property of their 
guests, for their food and lodging, and on their horses, for their keeping 
and stabling ; insurance brokers have a lien for the general balance of 
their account on the policies effected by them for their principals ; last- 
ly, millers, packers, wharfingers, dyers, coach-makers, calico-printers, 
and others, have all a lien on the goods respectively confided to them 
in the way of business. 

But as the right of lien is admitted for the benefit of trade, it is 
confined in its operations to trade only. Therefore no lien lies for the 
pasture of cattle, or the keep of the dog ; or where there has been a spe- 
cial agreement to pay a certain sum for workmanship, in which ease the 
owner of the goods on which the labour has been bestowed can only be 
made personally liable. 

A right of lien gives no general right to sell goods, except where the 
detention of goods is creative of expense, when the lion is saleable. In 
case, tooj of the lien on cattle, it is admitted that they may be worked 
as the owner would have worked them ; so also a cow may be milked. 

Under the following circumstances the right of lien cannot be exer- 
cised : — 1. If the possession of property has been obtained wrongfully or 
by misrepresentation. 2. If it lias been entrusted solely on \X\e. personal 
credit of the owner of the lien, or delivered by an authorized servant or 
agent. 3. And lastly, no lien can be acquired over property delivered 
by a bankrupt, or one in contemplation of bankruptcy. It is also ma- 
terial to remark, that if the holder of goods accept a specific security in 
lieu, or voluntarily part with the possession of the whole, or part 
ol them, he afterwards loses all right of lien upon them. 
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Part VI — REVENUE CIRCULAK ORDERS. 


, January, 1873. 

THIS HON’BLB V. H. SOHALCH. 

No. 1. 

The following is added as Rule 
12, Section V., Chapter VI , page 
121, Board’s Rules — 

“ Security bonds given on plain 
paper by ministerial officers are 
exempted from payment of regis- 
tration fees.” 

No. 2. 

The Board have noticed the ex- 
istence of a common impression 
among local officers that, when 
parties interested in band to be 
taken up under Act X. of 1870 
make no demur to the acquisition, 
or any distinct claim to the addi- 
tional compensation authorized un- 
der Section 42, such acquisition 
should not be considered compul- 
sory, and therefore no additional 
compensation should be awarded. 

2. The Member in charge de- 
sires to impress upcm all officers 
engaged in land acquisition pro- 
ceedings that it is a presumption 
of law, and not of fact, that the 
sarrender of lalid acquired under Act 
X. of 1870 is compulsory. The ad- 
ditional compensation of 15 per 
cent, should therefore be paid in 
all cas^s, except where under spe- 
cial agreement the parties have 
accepted a lump sum, and distinct^ 
ly waived or included tbereiu the 
claim to any additional compensa- 
tion under Section 42. * In all such 
casfs the agreement must be taken 


in writing, and filed with the pro- 
ceedings. 

No. 8. 

The following alterations are 
made in Section VII., Chapter VI., 
Bo.ird’s Rules — 

Clause 1. — Substitute for this 
Clause “ The Covenanted and Un- 
covenanted Absentee Regulations 
are contained in ‘ the Civil Leave 
Code,' being the Notification of the 
Government of India, Financial 
Department, No. 2008, dated the 
14th March 1872, with subsequent 
amendments published under the 
same authority.” 

Clause 5. — For the words The 
Government of India have autho- 
rised the grant of half-pay to 
peons," substitute “ Half-pay is 
allowed to peons,” and strike out 
from the words " and the Govern- 
ment of Bengal” to the end of the 
Clause^ 

Clause 6, para. 1. — For the words 

“under Section 11 ....April 

1864,” substitute “Section 3, Sup- 
plement P of the Civil Leave Code.” 

Clause 6, para. 2.— For the words 
“under Section 12,,'. ......April 

1804,” substitute Sections 5 and 
7, Supplement P of the Code.” 

Clause 7.-^his Clause is can- 
celled, the form prescribed in it 
being superseded by that given in 
Section. 15 {b. 1), Supplement F 
of the Code, 
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No. 4. 

The following is added as para. 
17 A of the instructions for the 
administration of Act X. of 1870 — 
17 A. — ‘In all cases referred to 
the Court under Section 15, the 
Government Pleader should under 
Section 23 be instructed to appear 
and state the cause on the part of 
Government to the Court. 


A. MONEY, Esq., C. B. 


No, 5, 

Tt appears desirable that Inspcc> 
tors of Police should share in the 
special rewards granted by the 
Board of Revenue in cases of non- 
realization of fines imposed under 
the Excise and Opium Laws. The 
following alteration is therefore 
made in the Board's Rules : — 

Clatise 3 of para. 7 at page 114. 

For “ Sub-Inspector,” substitute 
“ Inspector.” 


No. 6. 


Some officers have represented 


* WepngoS 
of the Calcutta 
Qazeite, dated 
3rd July 187?. 


that there is a diffi- 
culty in giving full 
effect, at Sub-Divi- 
sipns and Moon- 


siilees, to the order contained in 
the Government Notification of 


1st July* last, issued under Sec- 
tion 27 of Act VII. of 1870 (the 
Court Fees’ Act), which rules that, 
when a single stamp can be used 
as the exact stamp requu'cd to de- 
note a fee, it should be so used, 


unless the Collector certifies that 
no such single stamp is in stock. 
The Member in charge desires, 
therefore, that all Distnet Officers 
will impress on stamp-vendors the 
necessity of taking for sale a suffi- 
cient stock of stamps of the higher 
values required in suits in Moon- 
siffs’ Courts, and to warn them that, 
if they do not keep up a proper stock 
of Court fees’ stamps to meet the 
public demand, it will be necessary 
to cancel their licenses. 

February 1873. 

HON’BLE V. H. SCHALCH. 


The Towjih Statement is not intend- 
ed to supersede Feturn No. X., 
and need not be employed unless 
found useful. 

No. 1. 

As it appears from several com- 
munications received in this office 
that tlie object of the Towjih State- 
ment, recently circulated, has been 
misunderstood by several Revenue 
Officers. Collectors are informed 
that this statement is not intended 
to supersede Retutn No. X., but 
to facilitate the preparation of it. 
It need not be employed at all un- 
less it is found useful. 
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Part VII.— OBDEflS and rules of the high court of 

CALCUTTA. 


CRIMINAL CIRCULAR ORDER, No. 1. 
Mafed CalcuUa, the "ird January 
1873. 

All Sessions Judges in the Regula* 
tion and Non^Regulation 
Provinces 

Are hereby informed that, in the 
opinion of the Court, 

&of ® CrSl warranta for sen- 

JSido. tences exceeding two 

The^Hon’ble years should bo on 

Louis S.Vack- paper of a superior 

sou,Judg&, !■. X xi L 

quality to that on 

which warrant forms are now print- 
ed. Sessions Judges should there- 
fore indent forms of such warrants 
in due proportions, and see that the 
forms are used in the manner above 
indicated. 

CIVIL CIRCULAR ORDER, No. 1. 
'Jo all Judges of Courts of Small 


2. The form will be supplied 
separately where there is a stock 
of forms of the nature prescribed 
by Circular Order, No. 3, dated 9th 
February, 1872, and will be print- 
ed on the back of new forms of the 
statement of cases as they are sup^ 
plied to Small Cause Court Judges, 


c> 
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CO 
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Causes. 

c3 
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Bated the. 14/A January, 1873. 

® A 



a d 

The Court is pleased to prescribe 

n 


B 

c ^ 

• 

the form of diary appended hereto, 


o 

o 

. fe’1.9 

to be attached to the monthly re- 
turns of work submitted by Judges 

K 

1 

P 

1 

o 

P-g c.'O 

is 

M H d 

of Small Caus^ Courts. The follow- 


t 

W 


iug instructions should be carefully 

•& 

w 

d 


attended to in its preparation : — 

S' 


d 45 
d c5 

i2 ** 

The third column to bo filled up 

rS 


n CO 

C9 CO CQ 

for all days of sitting. 

>*s 


i-H 0^ 

M ^ lO 

When there has been no sitting 




and the day is not an authorized 
holiday, the cause of not sitting 
should be shortly stated. The 
mode of filling up the diary is ex* 
empjifted. 


CIVIL CIROtTLAR ORDER, No. 3. 

To all Civil Gourls, 

Dated the 16M JeMxmry, 1873. 
The attention of all Civil Courts 
of every grade is drawii to the sub* . 
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under all the circumstances of the 
case, I think that the woman, 
Arunja Bewa, will be sufficiently 
punished with six months^ impri- 
sonment with suitable labor, 
MitUrj /, — I concur. 


The 20th February, 1878. 
Present : 

The Hon^ble Sir Richard Couch, 
Ki; Chief Justice, and the Hon^ 
ble F. A. Glover, Judge. 

Accused — Deaf and Dumb Person-^ 
Understanding Proceedings — Pre- 
vious Con viciions — Commitla I — 
Sessions Court — Act X, o/1872, 
Ss. 186, 297, 316. 

Reference to the High Court under 
Section 296 of the Code of Cri- 
minal Procedure by the Officiat- 
ing Magistrate of Sarun. 

Doobri Hulwai, 
terms 

A Dumb Person, name unknown. 

< 

In the case of an accused person who 
was deaf and dumb, the Deputy Magistrate 
who tried and convicted him considered that 
he did not undenstand the proceedings and 
accordingly referred the case to the Magis% 
trate uxider 8. 186 of the Code of Criminal 
Procedure, The ATagistrate considered that 
the accused did understand what he was 
charged with. Hsid) that the Boding of the 
Magistrate must prevail, and S. 186 did not 
apply. 

Acting under S. 297 Code of Criminal Pro* 
ccdure, the High Court annulled the order 
of the Deputy Magieirate, and, ae the ac- 
cused had been previoushf coBvictod of an 
cffenco under Ch. XVIL of the Penal Code, 
punishable with three years* rigorous impri^ 
ordered that he Btould, under S# 


315 of the Procedure Code, be committed 
for trial to the Sessions Court. 

Gtover^ 7. — ^Tlra Deputy Magis- 
trate sent up tbife^'ease to tbe Ma- 
gistrate under section 186 Code of 
Criminal Procedure, in order that 
the High Court might pass such 
order as seemed proper. 

The accused is, as the Deputy 
Magistrate states, both deaf and 
dumb, and “ is unable to under- 
stand the proceedings in tbe case.^^ 
The Magistrate, however, says that 
he is satisfied from the man’s de^ 
meanour and action that he did 
understand what be was charged 
with, viz,y house-breaking, and that 
he, being a very old offender in 
this particular, ought to have been 
dealt with under Section 75 Penal 
Code, and have been committed to 
the Sessions. 

I presume that the Magistrate’s 
finding, as to the accused’s being 
able to understand the nature of the 
proceedings brought against him, 
must be taken as conclusive, the 
Deputy Magistrate’s statement 
notwithstanding, and that Section 
186 Code of Criminal Procedure 
will not apply. 

If that be so, the matter would 
come under the provisions of Sec- 
tion 315 Code of Criminal* Proce- 
dure, for the accused is stated by 
the Magistrate to have been no 
less than seven times previously 
convicted of an offenee under chap- 
ter XVII. Penal Code, punishable 
with three years’ rigorous imprison- 
ment| and he should ordinarily 
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Part III.— SHOfiT NOTES OF CIVIL RULINGS, 


Declaratory Decree — Cauee of Ac- 
tion — Biykt of Suit under Sec. 

246 of Act VIIL ^/1859 — LimU 

tation. ; 

Markby, /. (Bayloy J. concur- I 
ring.) — Certainly the words of that 
section (246 of Act VIII. of 1859) are 
not very precise, but I take it that, 
in order to maintain a suit under 
it, the plaintiff must be prepared to 
prove two things : first, that the 
right which he put forward has 
been investigated and disallowed ; j 
and, secondly, that the right which ' 
he seeks to have declared is still 
in existence. It has boon held 
that, if the claim has been investi- 
gated and disallowed, the claimant 
is bound to bring his suit within 
the year ; but that, if the execu- 
tion is allowed to proceed without 
the claim having been investigated, 
the ordinary rule of limitation ap- 
plies. This is upon the ground 
that the latter part of Sec. 246 only 
applies where the claim has been 
investigated and disallowed ; and 
therefore, unless the plaintifi^s claim 
has been investigated and disallow- 
ed, no suit will lie at all under tlie 
section, and the plaintiff is left to 
his ordinary remedy, -^that is to 
say, he may bring a suit when 
and not until his right has been 
disturbed* So also, upon a reason- 
able construction of the words of 
this section, I do not think the 
Court could be called upon to inves- 
tigate the claim, if the claim made 
and disallowed had ceased to exist. 


That might be material if any 
rights of the plaintiff had been in- 
fringed, and the plaintiff were 
seeking compensation, or to recover 
possession. * * * I do not think 
the Legislature can have intended 
that, apart from any claim for com- 
pensation or possession, the time of 
the Court should be taken up in in- 
quiring into a dispute which, for 
any present or future purpose, is 
wholly immaterial. — /X, B, L- J?., 
Appendix, p. 28. Amjad Ali, 20^A 
February, 1872. 

Declaratory Decree — Sec^ 15 o/ Act 

VIIL 0/1859. 

Privy CounciL—lt was strenu- 
ously argued that the suit ought 
to fail because it is a suit for a 
mere declaratory decree seeking no 
consequential relief, i. e-, that no 
such suit would lie unless some 
consequential relief could be grant- 
ed as ancillary to it ; Held that, 
it must be assumed that there must 
he cases in which a merely decla- 
ratory decree may be made without 
granting any consequential relief, 
or in which the party does not ac- 
tually seek for consequential relief 
in the particular suit; otherwise 
the 15th section 'of the Code of 
Civil Procedure would have no 
operation at all. What their Lord^ 
ships understand to have been de- 
cided in India on this article o/ 
Code, and in the Court of Chancery 
upon the analogous provision of the ' 
English statute is that the Court 



4 Short Notes the legal companion. Civil Rutmys, 


must see that the declaration of 
right may be the foundation of 
relief to be got somewhere* And 
their Lordships are of opinion that 
that condition is sufliciently an- 
swered in the present case, even if 
it be assumed that no other conse- 
quential relief was in the mind of 
the party, or was sought by him, 
than the right to try his claim to 
enhance in the other forum in 
which he is now compelled by sta- 
tute to bring an enhancement suit. 
It was a necessary preliminary to 
such a suit that he should establish 
his right to a share in the zemin- 
dary title. — %2nd January^ 1873. 
Sadul All KhaUy //., L. 0., p, 33, 
XIX., jr. R„ p. 171. 

Court Fecs^ Act -^Appeal on Valua- 

ii07U 

Section 12 of the Court Fees^ 
Act does not prevent a party from 
appealing to the High Court under 
Section 36 Civil Procedure Code, 
and urging that the Moonsiff was 
wrong in holding that the case was 
not governed by the provisions of 
Article 5, Section 17, Schedule 2 
of the Court Fees^ Act, — 1st March, 
1873, Gnnga Moonee Chowdhrainj 
IK li., VoL XIX, C, It., p. 214. 

Special Appeal allomd in a Rent 

Suit below Rs. 100 . — Act FIIL 

of 1859, Section 73. 

When a question is raised as to 
the amount of the jumma, and such 
question becomes the subject of a 
liecisiooi a special appeal will lie 
under section 102,. Act YIII. of 


1869, even though the amount of 
rent claimed is less than Rs, 10^,- 
A suit, brought against a ryot 
under color of a rent^^suit, but in 
reality to have a question of title 
tried between the plaintiff and 
another person who has been long 
in receipt of rent from such ryot, is 
altogether opposed to the principle 
laid down in Sec. 73 of Act VIII. of 
*1859. The decision of XVI., W. B., 
p. 235, followed . — 11 th Janum^y, 
1873. Ramlonoo Koondoo, Law Ob* 
sercer, VoL II,, p, 89. 

Ejectment — Tenmit Rights. 

The plaintiff sues to eject the 
defendant admitting him to be his 
tenant, but alleging that the term 
of his kabulcut had expired. The 
defendant denies the kabulcut and 
sets up a right of occupancy. The 
plaintiff failed to prove the kabii- 
leut; and the defendant, his right 
of occupancy ; it was urged that 
the plaintiff was entitled to recover 
immediate possession, as the defen- 
dant had failed to prove his right 
of occupancy. Held, the plaintiff 
cannot succeed upon any other 
ground than that the period of te- 
nancy has elapsed or in some way 
terminated. — March, 1873. 
Shaikh Wallah All, W* It*, VoL 
XIX, C. B., p. 215. 

Occupancy Rtghls^Ryols with a 
right of occupancy under Section 
6 of Act X. of 1859. 

When a right of occupancy under 
section 6, Act X. of 1859, is not set 
up by a ryot, defendant, the mere 
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fiading* as to his having a jote with 
occupancy rights^ or hie being a 
tenant with occupancg rights, does 
not bring him within the category 
of a ryot within the meaning of Act 
X., having a right of occupancy 
which cannot be disturbed. — 30//4 
January, 1873. Mohadeb Poddar, 
Law Observer, YoL II,, p, 42. 

Mo/iunts^ Maths — Succession, 

The first and principle^ question 
in this suit is, what, if any, is the 
rule prescribed by the founder of 
the Matli ; and if none, what is 
the custom or usage followed J]at 
this Math in regard tojthe selection 
and appointifient of a successor to 
a deceased Mohunt. The general 
principle regulating the devolution 
of property belonging to a Math, 
on ihe death of the Mohunt, is 
that a virtuous pupil takes the 
property. In some instances, the 
Mohuntship descends to a personal 
heir, and in others, to a successor 
appointed by the existing Mohunt ; 
but the ordinary rule is that Maths 
of the same sect in a district, or 
having a gommon origin, are as- ' 
sociated together, and on the oc- i 
casion of the death of one Mohunt, 
the others assemble to elect a suc- 
cessor cither out of the disciples of 
the deceased or from those of an- 
other Mohunt. — Isi March, 1873. 
Gossain Dowlut Geer, JY. R., Vol. 
XIX,, C, R.,p, 215. 

Inheritance of Widowed Daughters. 

Mr. JusUde Louis S. Jackson 
(Glever, J. concurring.) — As to the 
exclusion of Amrita (a widowed i 


daughter) under the Hindoo Law; 
there seems to be no ground for 
that, because although a widow at 
ihe time of her father's death, still 
she could certainly, as the law now 
stands, remarry [and have issue.— 
24^/4 February, 1873. Sreemuty 
Bemola, II,, L, 0., p, 49, 

Under the MitdksharA a son cannot 
prevent alienation by his father 
of property inherited collaterally. 
In execution of a decree against 
A, a Hindu, living under the 
Mitdkshard, his right, titlo^ and in- 
ierost in a ceitain property, part 
of which he had acquired as heir 
to his nephew and cousin, was 
sold. A suit brought by A's sons 
to obtain possession of their share 
of the property, on the ground 
that the debt] '/or ^which the sale 
was held, had not been incurred 
under a legal necessity, was dis- 
missed iSo far as it related to the 
part of the property which A had 
inherited collaterally. According 
to the Mitdkshard, a son cannot 
prevent alienation by his father of 
property which the latter has in- 
herited collaterally. The restric- 
tion upon" the father's power of 
alienation only applies to the grand- 
father's property. — X, B. Z. jB., 
p, 183. Baboo Nundo Cobmar Lall, 
Appellant, 16iA September, 1872, 
Act rilL of 1859, 8. 
cation Sah—Encumbrmees^ 

M obtained a deotee again$t 
and in execution attached and sold, 
his lauds which were bought by the 
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decree-holder. The sale was con- 
firmed, and writ of possession di- 
rected. After the decree, but prior 
to attachment, the original judg- 
ment-debtor had executed and re- 
gistered a putnee pottah for a 3 

anna share of one of the zeminda- 
!> 

ries in dispute, and granted it to 
D, who having objected under sec- 
tion 240 Civil Procedure Code to 
the above sale, an order was made 
that at the time of the auction-sale 
it should be proclaimed that D 
claimed putnee right. This was 
accordingly done. Before M was 
put into actual possession, she was 
required to find security. Delay- 
ing to do this, the lands were at- 
tached and sold under a judgment 
obtained by others who purchased 
and entered on possession. M 
having furnished security petition- 
ed to be put in possession ; but her 
petition was rejected. She then 
brought a suit to cancel the order 
refusing her possession. In her 
plaint she claimed khas possession ; 
but did not refer to the putnee 
claimed by D. Her plaint was de- 
creed, the decree was appealed, and 
it was finally upheld by the Privy 
Council ^ but throughout the liti- 
gation no issue was raised as to 
the putnee. In proceeding to exe- 
cute the decree, M claimed actual 
possession. Before process )iad been 
issued, D objected to khas posses- 
sion being given of bis putnee 
mouzah. The Sub-Judge ruled 
that the objection fell within the 
spirit of Act VIII. of 1869 S. 369, 


Held, that section 269 did not 
ply, inasmuch as no attempt 1m 
been made to dcliver^Jiossession ; 
but that jurisdiction W£t8 not there- 
fore barred ; — that the only inten- 
tion of the decree was to confirm 
plaintiff in the position which she 
occupied when the property was 
sold in execution of her original 
decree, after proclamation of D^s 
claim, and that she was not 
entitled to khas possession ; and 
that, if plaintiff wanted a declara- 
tion as to the invalidity of the al- 
leged putnee, she ought to have 
stated her intention unambiguous- 
ly in her plaint,— 5//^’ March, 1873, 
Sharodapersand Mullich, W. /i., 
Vol XIX., C. R, p. 219. 

Hindoo Law — Joint Family — 

namee Purchase — Act /. of 1845, 

S. 21. 

Property purchased by a member 
of an undivided family with money 
belonging exclusively to himself, 
is his separate acquisition in which 
the other members are not entitled 
to share. Property purchased by 
a member of a joint family with 
money out of the common estate, 
is family property, even if purchased 
in the name of his son. Even if 
the son is a certified pm chaser at 
a sale under Act I. of 1845, the 
other members of the family are 
not debarred by S. 21 from claim- 
ing a share of the purchase as joint 
property.— March, 1873, Buk* 
shee Bmniadi Ball, W. B.p VoL 
XIX., 
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THE BURMA FERRIES ACT, 
1873. 


CONTENTS. 


Penalty for plying within pub* 
lie ferry-course without 
license. 

16, Officers by whom offences are 
triable. 


Part IV.— INDIA COUNCIL ACT>S. 
15. 


Preamble. 

/. — Preliminary. 

Sections. 

1. Short title. 

Local extent. 

Commencement. 

I[, — Public Ferries. 

2. Power to declare and establish 

public ferries. 

3. Superintendence of ferries. 

4. Management may be vested 

in local municipality; and 
proceeds paid into Munici- 
pal Fund. 

5. Letting ferry-tolls by auction. 

6. Power to make rules. 

7. Private ferry not to ply within 

certain distance of public 
ferry without sanction. 
III.— rolls. 

8. Tolls. 

9. Table of tplls. 

10. Tolls or rents to be credited 

to district fund. 

TV. — Penalties. 

11. Penalty for failing to affix, or 

f(Jr removing, &c., table of 
tolls. 

12. Penalty for taking unauthoriz- 
ed toll, and for causing delay. 

13. Cancelmeut pf lease on breach 

of rules. 

14. /Penalties on passengers offend** 

ing. 


Act No. II. of 1S73, 


Passed by the Governor-General 
OF India in Council. 
(Received the assent of the Governor* 
General on the 21^^ January^ 1873^, 


An. Act for regulating Ferries m 
British Burma. 

Whereas it is expedient to re* 

ffulaie the public 

Preamble. « • 

lernes within the 

Province of British Burma ; It is 

hereby enacted as follows : — ^ 

/. — Preliminary. 

1, This Act may be called 

The Burma Fcr- 

Short title, . i k i on o h 

ries Act, 1873 r 

It extends only to the territories 

under the adminis- 
Local extent. . rM - c 

tration of the Chief 
Commissioner of British Burma ; . 

And it shall como 
into force on the 
passing thereof. 

//. — Public Ferries. 

2. The Chief Commissioner may 

declare what ferries 
da« “F part of 

bliab pttbUefer- British Burma ,shall 
be deemed public fer- 
ries. and (he distriet in whicb, for 


h 
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the purposes of this Act, they shall 
be deemed to bo situate, 

and may at any time hereafter 
establish new ferries, where, in bis 
opinion, they are needed, 

and may, from time to time, 
change the course of any public 


ferry, 

or discontinue any public ferry 
which he deems unnecessary. 

Every such declaration, establish- 
ment, change or discontinuance 
shall be made by notification in the 
local official Gazette. 

3. The immediate superintend- 
ence of alt public fer- 

SaperinteiKl- j H except as 
ence of fernoe. * * 

hereinafter provided, 

be vested in the Deputy Commis- 
sioner of the district in which they 
are situate, 

and he shall make all necessary 
arrangements for the supply of 
boats for such ferries, and for the 
collection of the authorized tolls 
leviable thereat. 

4-, The Chief Commissioner may 
direct that any public 

Manajj-imcrt fgj,™ gjtuated within 
may be veska ^ ^ 

in local munici- the limits of a town 

' may be managed by 

the officer or public body charged 
with the superintendence of the 
municipal arrangements of such 


town, 
and may 

and proceeds 
paid into Muni* 
cipal Fund. 


further direct that all 
or any part of the 
proceeds from such 
ferry shall be paid 
iuta the Municipa* 


■ Fund of such town, 


and thereupon such ferry shall ^ 
he managed, and such proceedffTJi'' 
part thereof shall be.paid, accord- 

agly. 

.5. The tolls of any public ferry 
may be put up_ to 

LciUng ferry- public auction for 
tolls by auction. i. 

such term not ex- 
ceeding three years as may be 
deemed expedient by the Commis- 
sioner of the Division in which such 
ferry is situate, and may be let to 
the highest bidder. 

The lessee shall conform to the 
rules made under this Act for the 
management and control of such 
ferry, 

and may be called upon by tbe 
officer putting tbe tolls ol tbe ferry 
up to auction to give such security 
for his good conduct and for the 
punctual payment of the rent as 
such officer may deem fit. 

Such officer may, for sufficient 
reason duly recorded in writing, 
refuse to accept the offer of the 
highest bidder, and may accept 
any other bid, or may withdraw 
the tolls from auction.. 

6. Subject to the ievision and 
confirmation of the 
Power to make Chief Commissioner, 
rules, Commissioner of 

each Division shall havegpower to 
make rules consistent with this 
Act— 

for the control and the manage- 
ment of all public ferries within his 
division i 

for regulating the time and man- 
ner in which, and the terms on 
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which, the lolls of such ferries may 
be iet by auction ; 

for collecting- the rents payable 
for the tolls of such ferries ; 

and for fixings the limits of the 
same : 

and, when the lolls of a ferry 
have been let under section five, he 
shall have power (subject as afore- 
said) to make additional rules — 
for regulating the number and 
kinds of boats and their dimen- 
sions, and the number of crew for 
each boat, which the lessee of the 
tolls will be required to keep ; 

Ibc hours during which he shall 
be bound to pi 3 ', 

and the number of })assengcrs, 
carts, carriages and animals, and 
the quantity of goods, that may be 
carried in each kind of boat at one 
trip i 

and for the keeping of such 
boats eoutinually in good condi- 
tion for the safe conveyance of 
passengers and property. 

The lessee shall make such re- 
turns of traffic as the Commissioner 
may from thn^o to time require. 

7 . No peisoii shall, except with 
the sanction of the 

Private ferry . 1-^1 

not te ply with- ^Wicer charged with 

lu cettHin (lie- management of 

tance ot public 11.® 

ferry wfiKout a public terry, keep 

BauctioQ. ^ ferry-boat for the 

purpose of plying for hire within 
the limits of such public ferry. 

Nothing hereinbefore contained 
shall prevent persons plying be- 
tween two places, one of which is 
without and one within the said 


limits, or apply to boats which the 
Chief Commissioner expressly ex- 
empts from the operation of this 
section. 

UL— Tolls. 

8 . Tolls, according to such rates 

a& are from time to 
time fixed by tho 
Chief Commissioner, shall be levied 
on all persons, animals and other 
things carried by means of any 
public ferry : 

Provided that the Chief Commis- 
sioner may, from time to time, de- 
clare what persons, animals or 
other things shall, when employed 
or transmitted on the public service, 
or for other sufficient reason, be ex- 
empt from payment of such tolls. 

Where the t(»lls of a ferry have 
been let under section five, any 
such declaration, if made after the 
date of the auction, shall entitle 
the lessee to such abatement of the 
rent payable in respect of the tolls 
as may be fixed by the Commis- 
sioner of the Division with the 
concurrence of the Chief Commis- 
sioner. 

9. The lessee or other person 


Tabldoftolls. 


authorized to collect 
the tolls of any pub- 
lic ferry, shall affix a table of such 
tolls, legibly written or printed in 
the vernacular language, in some 
conspicuous place near the feriry, 
and shall be bound to prodt^ce, 
on demand, a list of the tolls, 
signed by the Deputy Commission- 
ed or such othU officer as he ap« 
points on this behalf. 
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10. All tolls or rents received 
under this Act shall, 
Tolls i-ents Qxccpt iu the cases 

tobecreuiteato \ 

district fuQd. provided for by sec- 
tion four, be credited 
to the district fund. 


If\ — Penalties. 


11. Every lessee or other per- 
son authorized to 
collect He tolls of a 

orrorreiuovin^^ public ferry, who 
&c , table ol* i i i. i 

toljg, neglects to aihx and 

keep iu good order 
and repair the table of tolls men- 
tioned in section nine, 

or who wilfully removes, alters 
or defaces such table, or allows it 
to become illegible, 

or who fails to produce, on de- 
mand, the list of the tolls mention- 
ed in section nine, 


shall be liable to fine not exceed- 
ing twenty rupees. 

IS. Every such lessee or other 
person as aforesaid 

taSgnnauthc' 

rked toll, other than the law- 

ful loll, 

or without due cause delayinjy 

and for caus- pcrsou, animal 

ing delay. or other thing’, 


sliall be liable to a penalty not 
exceeding fifty rupees. 

13, In tbe event of any breach 
by a lessee of tbe 
.r'uS"“ t»ll.of.fOTr.oftbc 
breach of rulca. rules for the ma- 
naglment of such 
' erry made under section six^ 


the Deputy Commissioner may 
impose upon him a fine not exceed- 
ing twenty rupees, • 

and in that event, oi?in the event 
of repeated liability to the penal- 
ties respectively provided by sec- 
tions eleven and twelve, 

the Deputy Commissioner may 
also, with the sanction of tbe Com- 
missioner of the Division, cancel 
the lease of the tolls of such ferry 
and make other arrangements for 
its management during the whole 
or any part of the term for which 
the tolls were let. 

14, Every person crossing at 
any public ferry who 

Penalties on ^0 pay thc 

passengers of- A 

fending. proper toll, 


or who, with intent of avoiding 
payment thereof, fraudulently or 
forcibly crosses any forry-stutiori 
without paying the toll, 
or who obstructs any toll-collector 
or lessee of the tolls of public ferry, 
or any of his assistants, in any 
way in the execution of their duty 
under this Act, 

shall be liable to fine not exceed- 
ing fifty rupees over and above the 
value of the damage, if any, which 
he has done. 


15, Whoever conveys *’for hire 
any passenger, ani- 

plyfny‘‘’‘5^i£ Carriage 

public ferry or other vchicIc, or 
course without i 

license. ‘'"7 goods or mer- 

chandise, to or from 
any point within the limits assign* 
cd to eaeli public ferry, ia contra* 
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Tub following Act passed by the 
^ ‘ tenant-Goveriior of Bengal in 
Council, received the assent of His 
Honor on the 8th April 1873, and 
liaviug been assented to by His 
Excellency the Governor- General 
on the 16th May 1873, is hereby 
promulgated for general informa- 
tion ; — 

Act No. II. of 1873. 

An Act to amend the District Mu- 
nicipal Improvement Act and 
the District Toms Act. 

Whereas it is expedient, in mo- 
dification 6f the District Municipal 
Improvement Act, being Bengal 
Act HI. of L8G4, and the District 
Towns Act, being Bengal Act VI. 
of 1868, 

to provide for the election and 
rotation of municipal commissioners 
in places to which the operation of 
the said District Municipal Irn- 
provment Act has been or may be 
extended ; 

and to provide that such muni- 
cipal commisioners may elect their 
vice-chairman j 

and iS provide that municipal 
bodies constituted under the pro- 
visions of the said District Muni- 
cipal Improvement Act and the said 
DistriQt Towns Act shall be enabled 
to apply part of the funds under 
their charge to the establishment 
and maintenance of schools, and at 
the same time to ensure the volun- 
tary application of the fund to such 
and similar purposes ; 

andj for the sake of convenience 


M u nicipal 
com misBi oners 
may be elected 
ill places to 
which the Dis- 
trict Municipal 
I m p r ovement 
Aclb exleuded. 


in keeping the public accounts, to 
empower the Government to fix the 
date of the commencement of the 
municipal }^ear ; 

It is hereby enacted as follows: — 

1. The Lieutenant-Governor 
may, at any time, 
direct that the whole 
or any number, not 
less than two-thirds, 
of the municipal com- 
missioners, whom he 
is empowered to ap- 
point by seotion 6 of the said Dis- 
trict Municipal Improvement Act, 
shall be elected by the rate-payers, 
subject to such rules in regard to 
qualification and election as lie may 
think fit. In any such election 
every person shall be entitled to 
vote who has paid the rate upon 
houses, buildings, and lands, that 
has become payable by him during 
the preceding year. All the pro- 
visions of the said section shall ap- 
ply to commissioners so elected. 

The Lieutenant-Governor may, 
at any time, withdraw such direc- 
tion for the election of municipal 
commissioners. 

2. Save as is 
hereinafter provided, 
every municipal com- 
missioner shall va- 
cate his ofHcc at the 
end of three years. 

When municipal commissioners 
are for the first time 
^appointed or electgd 
in any place to which 


M u nicipal 
c o m missionor 
to vacate office 
at the end of 
three years. 


notation of 
commissioners. 
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the said District Municipal Im- 
provement Act shall have been ex- 
tended, one-third of the whole 
number (exclusive of the oflicers 
declared to be ex-officio commis- 
sioners by section 7 of the said Act 
and section 7 of Bengal Act VII. of 
1867) shall retire at the end of one 
year, and another third at the end 
of two years, and the rest at the end 
of three years, to be computed from 
the first day of the year next fol- 
lowing the date of the appointment 
or election of suCh commissioners. 
In case such whole number is not 
evenly divisible by three, the one- 
third shall ])e ascertained by taking 
ihe number next below it, which 
is evenly divisible by three, as the 
number to be divided. The com- 
missioners who shall retire at the 
end of the first and second years 
respectively shall be decided by lot. 

For the purposes of this section, 
the present munici- 
l>al commissioners^ 
holding ofliee in any 
place to which the 
said Act has already been extended, 
shall be deemed to have been ap- 
pointed on the date of the passing 
of this Act. ^ 


Application 
of rule to coni' 
iniasioiiers now 
holding office, 


When any commissioners have 
been elected under 

Application provisions of the 

of rule separate- * 

ly to appointed last preceding sec- 

tioD, the foregoing 
rule for the rotation 
of commissioners shall be applied 
. separately to the commissioners 
have been appointed, and se> 


A cts. 


parately to the commissioners who 
have been elected. 


Any jicrson appointeefor elected 
. .. to any f vacancy 

Application ^ 

when a commia - Caused b V the resign- 

fts »«»". »' 

a vacancy or removal, or death 
caused by 1 e. p . . 

Bignation, dis. » commissioner, 

charge, remo- shall fill such vacan- 
val, or death. r y . , 

cy lor the unexpired 
remainder of the term for w^hich 


the outgoing member may have 
been elected or appointed. 

Any person who vacates olFice 
under the operation 
of the rule of rota- 
tion prescribed in 
this section may be 
at any time re-ap- 
pointed or rc elected. 

y. The Lieutenant-Governor 


Any person 
vacating office 
may be re-ap- 
puintc 1 or re- 
elected. 


may delegate to the 

Municipal municipal commis- 
comiuiiiKieiiern, • , ^ 

in placci to sioiicrs appointed uii- 

wliich the Dis- (]er tiic said District 
trict Municipal 

1 m p r ovenient Municipal Iinprovc- 
Act is extended, a 

may be autlio- pOWer 

rized to elect to elect onc of thcm- 


thoir vicC'Chair» 
man. 


selves ,t6 be their 


vice- chairman, sub- 


ject to the approval of the Lieute- 
nant-Governor. Provided that the 


vice-chairman, on the occurrence of 
a vacancy, shall always be ^elected 
by the commissioners, whenever 
any number of such commissioners 
has been elected under the provi- 
sions of section 1. Such vice-chair- 


man shall hold office for one year, 
and shall be eligible for re- election 
at the cud of each year, and may 
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at any time be removed from office 
by the municipal commissioners by 
a resolution in favour of which not 
less than two-thirds of the commis- 
sioners shall have voted. Provided 
that it shall be lawful for the Lieu- 
tenant-Governor to sanction the 
election permanently or for a term 
of years of a salaried vice-chairman 
if proposed by the commissioners. 

4. In addition to the purposes 

to which the muni- 

The munici- cipal fuud may be 
pal fund may bo , ,, 

applied to the cs- applied under the 

tablishmentaud provisions of SCC- 
maintenance of 

Bchoola. tion 16 ot the said 

District Municipal 
Improvement Act, the said fund 
may be applied by the municipal 
commissioners, subject to the pro- 
visions of the said section, and, 
subject to such conditions the 
commissioners may think fit to im- 
pose, to the establishment and 
maintenance of schools. 

5. In addition to the purposes 

to which the town 

The town fund fund may he applied 
may be applied j n 
tothoestablisii^ under the provisions 

mentand muln-* gection 13 of the 

schoX^ ^ said District Towns 
Act, the said fund 
may be applied, subject to the pro- 
visionstof the said Act, and subject 
to such conditions as the committee 
may think fit to impose, to the es- 
tablishment and maintenance of 
schools. 

6. Provided that no portion 

.of the said munici- 
efthefw^to fund or of the 


be applied to 
schoolp, hospi- 
tals, dispensa* 
saries, or vacci- 
nation, unless 
by the vote of a 
majority at a 
meeting con- 
vened specially 
for the purpose. 


saiil town fund ‘shall 
be applied, under the 
provisions of sections 
8 and 9 of Bengal 
Act VII. of 1867, 
or of section 13 of 
the said District 
Towns Act, or of this Act, to the 
establishment and maintenance of 
schools, or hospitals, or dispensaries, 
or to the promotion of viicei nation, 
unless such application be sanction, 
ed by tlie consent of a majority of 
the municipal commissioners or of 
the members of the town committee 
respectively, at a meeting specially 
convened for considering the ques- 
tion of such application. 

7. For section twenty of the 
said District Municipal -Improve- 
ment Act, the following section 
shall be substituted 
" 20. The chairman or vice- 
chairman shall, for 
the transaction of the 
business connected 
with, or for the pur- 
pose of making any 
order authorized by, this Act, ex- 
ercise all the powers vested by this 
Act in the municipal commissioners. 

Provided that itsball 
not be lawful for the 
chairman or vice-chairman to act 
in opposition to, or in contrarea- 
tion of, any order of the commis- 
sioners at a meeting or to exercise 
any power which it is by this Act 


Chairman and 
vice-chairman 
to exercise the 
powers of the 
commissioners. 


Proviso. 


only by the Qommissionem at a- 
meeting.” 
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A lis. 


b. anythiug 

contained in any of 
the Acts racntioned 
in tbo seliedule here- 
to annexed, the 
Lieutenant-Governor 
may, from time to 
time, by a notifica- 
tion in the Calcutta 


The Licuie 
nantCiJoveruor 
may fix tlic 
dates t.o be ob- 
nerved by mu- 
nicipal V)odics, 
and the date 
from which the 
year shall com- 
mence. 


Gazette^ fix the dates on which 
accounts and estimates shall be 


pro} )a red and furnished by the 
commissioners, the municipal com- 
missioners, or the town committee, 
appointed under the provisions of 
the said Acts respectively ; and the 
date of the first day of the year, 
which shall be used by them for 
making estimates, regulating taxes, 
registering carts and other wheeled 
vehicles without springs, and doing 
all such things as by law they are 
required to do. 
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The following Act passed by the 
Lieutenant-Governor of Bengal in 
Council, received the asseet of His 
Honor on the 1st April f673, and 
having been assented to by His 
Excellency the Governor General 
on the 19th Maj'^ 1873, is hereby 
promulgated for general informa- 
tion : — 

Act No. IIL op 1S73. 

Au Act to amend Section 9, Act A'/, 
of 1819, and Section 27, Act 
XXL 0/1856. 

Whereas it is expedient to amend 
Act XI. of (for secnriitg the 
Abkari revenue of Calcutta) and 
Act XXI. of 185() (to consolidate 
and amend the law relating to ike 
Abkari revenue in the Presidency of 
Port iniliam vi Bengal) ; 

It is hereby enacted as follows : — 
1. For section nine of the said 
Act XI. of 184-9 the following 
section shall be substituted : — 

** 9. Whenever a license shall 
be granted under this 

ddPpkyllufo? Act- Collector 

license. shall be authorized 

to demund. in con- 
sideration of the privilege granted^ 
such fee, tax, or duty, as may from 
time to time be fixed with the 
sanction of the Board of Revenue j 
or a fee, tax, or duty, adjusted or 
regulated in such manner and .in 
accordance with such rules as the 
Board of Revenue may prescribe ; 
and such fee, taic, or duty, shall be 
specified in the license, and shall be 
payable in advance or at su^ peridds 
as the said Board may direct.” 
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Part I — CIVIL RULINCS. 


If tbcso provisions of the Ile- 
sisfcration Act did not apply to iu- 
striiments previously executed, the 
law of registration would be full 
of anomalies, and titles which were 
once secure would become insecure 
when a new llogistration Act was 
passed. Had it been intended that 
these provisions should not be so 
far retrospective, the successive 
Acts, when repealed, would have 
been kept in force in this respect 
as to documents already executed. 
When Act XIX. of 1813 was 
passed, express provision was made 
that these provisions should not 
apply to documents executed before 
a certain date. No such provision 
is contained in the subsccpicnt 
Acts, But the explanation of See. 
50 in the present Act (VIII. of 
1871) clearly assumes that the 
Acts applies to deeds already in 
existence. * The prin- 

ciple seems to be this, that non- 
registration will not impair the 
validity of a deed executed in good 
faith under the old law in force 
at the ti»Jie*of execution under 
which registration was optional, if 
possession has actually been acquir- 
ed and enjoyed before the cxccu“ 
tion of the second deed. 

In the case before us, the rnort* 
gagee never had possession* The 
mortgagor sold the property to the 
defendant, and the deed of sale, 
was duly registered, and possession 
was acquired by the defendant. 
Uisiidor such circumstances^ the re« 


gistcred deed of sale must prevail 
over the unregistered mortgage, 
and the plaintiff can only obtain 
a decree for money lent against 
Kristodhono Bose. Wo set 

aside the decree of the Lower Ap- 
pellate Court, and direct that tho 
plaintiff do have a personal decree 
against the defendant Kristodhono 
for the sum of 11s. 99-1-8, with 
interest at 5 per cent, from this date 
until payment ; and that tho suit, 
so far as it seeks to render the pro- 
perty purchased by the defendant 
Soodharam liable under tlic mort- 
gage-bond executed by Kristodhono 
ill the year 1206, B. S., be dis- 
missed *, and that the plaintiff do 
pay to the defendant Soodharam 
his costs in this Court and the 
Courts below, 

privyT^ncil 

The i.Uh Novemloi% 1872. 
Unnoua Persadd Mookerjea AN0 
OTHERS, vs, Kuisto Coomar 
JMoitro and. others. 

Ai^peal from Ihc Calcutta 
Court. 

Limitation in Rent Suits — Rule of 
construing Conjlicting Statutes — 
special and general. 

The bar of limitation applicable to an action 
for rent brought in the CoUoctor'd Court 
under Act X. of 1859 ia that provided by 3. 
32 of tho samo Act, and not that provided 
by Act XIV. of 1859, Sec. 1, ClauflO 8. 

A eubsofiucnt statute in gonerAl iorms la 
not to bo construed to repeal a pFevio^ pat% 
ticular statute, unless there are worda 

to indicate that such was the. Intention, or 
unless such an intentm ' ijit^pears byneces. 
sary implication, " 
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The single question to be decid- 
ed in this appeal is whether to an 
action for rent brought in the Col- 
lector's Court under Act X. of 1859 
(Tho Rent Act), the bar of limita- 
tion applicable to it is that provid- 
ed by the 32nd Section of the same 
Act, or that provided by Act XIV. 
of 1859, passed six days later. 

If the limitation of Section 33 
of Act X. is still in force, the action 
is barred ; but if, as the appellant 
contends, that Section has been re- 
pealed, and the limitation of Act 
XIV. is applicable to the case, then 
it is not. 

The 32nd Section of Act X. en- 
acts that suits for the reoovciy of 
arrears of rents shall be instituted 
within three years from the last 
day of the Bengal year, or from 
the last day of the month of Jcyt 
of the Fuslcy or Willayuttcc year, 
in which the arreav shall have be- 
come due. 

By Act XIV., Section 1, Clause 
8, the limitation applicable to suits 
for the rent of any buildings or 
lands is tho period of three years 
from the time the cause of action 
arose. 

Tho present suit would be bar- 
red even under Act XIV., but for 
the operation of Clause 11* of that 
Act which provides that, in com- 
puting the period of limitation pre- 
ficribed by that Act, the time occu- 
pied in prosecuting an abortive 
suit, shall, under certain conditions, 
he excluded. There has been liti- 
■gatiou which would bring the pre- 


sent case within this Section and 
prevent the suit being barred if 
Act XIV. is applicable to it. There 
is no analogous provisiofi in Act X., 
and it is admitted by life appellant 
that, if that Act governs, the suit 
is barred. ****** 
Difficulties have frequently been 
imposed on Courts of Justice in 
construing statutes, arising from 
tho apparent conflict l)ctwcen spe- 
cial and general legislation ; and 
the rule of construction that spe- 
cial legislation is not repealed by 
general enactments, unless a clear 
implication of that intention can 
be found, was adopted in early 
limes to meet these diflicultics, and 
has been acted on in numerous 
modern instances (See Thorpe, u* 
Adams, L. B., 6, C. B., 125 ; Tho 
Queen, vs. Charnpneys, M, (384), 
In the latter case, Bovill, C. J., 
says — ‘‘ It is a fundamental rule, 
iu the construction of statutes, that 
a subsequent statute in general 
terms is not to be construed to re- 
peal a previous particular statute, 
unless there arc express words to 
indicate that such ifaj. the inten- 
tion, or unless such an intention 
appears by necessary implication.” 

Their Lordships, upon a compa- 
rison of the two statutes in ques- 
tion, with reference to tbeii^ objects, 
and considering that they were 
virtually contemporaneous Acts, 
have come to the conclusion that 
tho intention to repeal the particu- 
lar law is not made distinctly to 
appear, either by express worda, or 
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necessary implication, and, conse* 
qucntly, that the limitation of Act 
X. remains in force. 

Tie appeal m$ dismissed. 

CALCUTTA HIGH COURT. 

The G(h March, 1873. 

Nundo Law. MmEu and others, 

Plaintiffs, vs. Puosunno Moyb 
Dbbia, Defendant. 

Pleadinffs — Mortgage — Issues Sec. 

141 Act Fin. r/1859. 

The plfiiatiff to recover po.5.qo8Sion 

of certain premises tliat the defen- 

dant had gold them to plainti/fs husband 
nearly twelve years before the coramencc' 
menfc of the suit ; the defendant absolutely 
denied tho r\ecution of the deed on which 
the plaiiitid relied. The Moonaill was satis* 
lied that the deed had been executed, but 
perceiving that possession had not followed, 
had some doubt as to the nature of tho 
^ansactlon, and liavinj; examined a witness 
who had been originally named by tho plain- 
tiff, found tho transaction not to be a sale 
but a mortgage. The Moousiff boing of 
opinion that tho dofeudaQt was not entitled 
to tho benefit of a fact which was neither 
pleaded nor relied upon, gavo the plaintiff 
a decree. The Lower Appellate Court con* 
sldcring that the preliminary foreclosure 
proceedings not been taken, reversed 
tho decision of the Moonsiflf. 

JIM 1st, that the oral evidence was pro« 
pcrly admitted by tho Moonsiff. 

2nd, that it was incumbont on tho first 
Court t(\ framo an issuo as to the nature of 
the transaction, whether a mortgage or a salo. 

3rd, that tho suit was properly dismissed 
by tho Lower Appellate Court, because the 
plaiutiff bad not foreclosed the mortgage. 

Jackson, J.— It appears to us 
that tho clecisiou of the Lower 
A|)pcllatc Court in this case upon 


the main question cannot be suc- 
cessfully assailed. The plaintiff^s 
suit was to recover possession of 
certain promises on tho allegation 
that tho defendant had sold them 
to the plaintifi'^s husband in tho 
year 1264, nearly twelve years bci* 
fore the time of the commenecnaent 
of the suit. 

The defoudant absolutely denied 
the execution of the deed on which 
the plaintiff relied. 

The Mooiisifl", however, was sa- 
tisfied upon tho evidence that the 
deed had boon executed, but per- 
ceivinjj that possession had not 
followed the execution of it, ho 
seems to have had some doubt as 
to tho nature of tho transaction, 
and thereupon a witness named 
Nyan Cband Bose, who had been 
originally named as a witness by 
the plaintiff being examined, de- 
posed that, contemporaneously with 
tho execution of the deed, there 
had been a parole agreement to 
the effect that, if tho sum of lls. 
500 advanced by the plaintiiPs 
husband were repaid within five 
years, with interest at the rate of 
one per cent, per mensem, then the 
deed of sale should not take effect. 
Upon this tho Moonsiff held that 
thp alleged out-aud-out-salo was 
in fact not a sale but a mortgage. 
The Moonsiff, however, remarking 
in strong terms upon tho ol^stinacy 
of the defendant whom he had alio vv-t 
cd time to compromise, hnt who, be 
says, instcadj of , compromising, 
brought forwarsl an attoif noy^ Babe® 
2 
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Ashootosh Dhur, at great cost to This is not a quite correct state- 
arffuc her ease.” and bcinsr of ment of the effect of that decision. 


opinion that the defendant was 
not entitled to the benefit of a fact 
which was neither pleaded nor 
relied upon, gave the plaintiff a 
decree. 

On appeal, the Subordinate 
Judge, considering that as tlic 
evidence showed the triinsaction 
to linvc been one of mortgage, and 
as the preliminary forccclosiire 
j)rocGedings had not been taken, 
the plaintiff could not succeed, rc- 
vcr^cd^thc decision of the Moonsilf, 
and dismissed the plaintiff^s suit. 

In Special Appeal before us, it 
has been contended that the defen- 
dant has been in this way allowed 
the benefit of a ease which she had 
not made, and that the evidence 
on which the transaction was found 
to be a mortgage was not admissi- 
ble under the Full Bench Ruling 
in the ease of Kasce Nath Chat- 
terjoe, vs. Cbundy Churn Banerjee, 
reported at V., Weekly Reporter, 
Civil Rulings, page 6S, and we 
have been asked to set aside the 
judgment of the Lower Appellate 
Court on these grounds. The spe- 
cial appellant also relied upon the 
ruling of the Privy Council in the 
case of Eshau Chundcr Singh, 
Shama Churn Bhutto, 6, Weekly 
Reporter, Privy Council Rulings, 
p. 57, to sho\v that the Court must 
be guided by the allegatious made, 
and the ease put forward by the 
parties, and must not frame a ease 
contrary to those allegations* 


because the observations of their 
Lordships show that the grounds 
to which they adverted' were not 
raised or suggested either by the 
parties or the evidence in the case. 
Moreover, the decision arrived at 
in that ease was one of fact come 
to by a Court whose province it 
was not to ciKjuire into facts, the 
ease having been one of special ap- 
peal, It appears to us that the ad- 
mission of the evidence in this ease 
as to the character of the transac- 
tion was in accordance with the 
decision of the Full Bench, The 
Chief Justice, in delivering judg- 
ment of the majority of the Judges 
in that case, said : — " If possession 
did not accompany or follow the 
absolute bill of sale, it would be a 
strong fact to show that the trans- 
action was a mortgage, and not a 
sale, and it therefore becomes ma- 
terial to try whether tho plain till 
was ever in possession and forcibly 
dispossessed as alleged by him, and 
whether having reference to tho 
amount of the allcglJtit purchase- 
money advanced and to tho value 
of the interest alleged to be sold, 
and the acts and conduct of the 
parties, they intended to act upon 
the deed as an absolute sale, or to 
treat the transaction as a mortgage 
only, for I am of opinion that pa- 
role evidence is admissible to explain 
the acts of the parties, as, for ex- 
ample, to show why the plaintiff 
did not take possession in puraji* 
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anco of tho bill of salo^ if it be 
found that the defendant retained 
posscssioni and that the plaintiff 
never had possession as alleged by 
him, and was near forcibly dis- 
possesscQ.” 

In tho case before us, there was 
no allegation of possession bavin" 
followed the execution of tho deed. 
The Court had to consider the cir- 
cumstance of the execution of the 
deed which was proved not being 
followed by possession. That it 
was said by the Chief Justice in 
(he Full Bench ease, would be a 
strong circurnstaucc to show that 
the transaction was a mortgage, 
and not a sale ; and if it would be 
a strong circumstance to show that 
tho transaction was a mortgage, 
we think it would certainly be in 
tlic present ease a circumstance 
producing doubt in the mind of 
the Court whether really the traiis- 
aotion was an out-and-out-sale, 
and oral evidence admitted under 
Guch circumstances would be likely 
to explain the conduct of the par- 
ties. We think, therefore, that 
the CYid<^o§ was properly admit- 
ted. 

As to the issue being raised. 
Section 141 of the Civil Procedure 
Code says : — At any time before 
tho deeisiou of tho case, the Court 
may amend tho issues, or frame 
addilional issues on such terms as 
to it shall seem fit, and all such 
amendments as may be necessary 
for tho purpose of determining the 
tyA question or controversy be- 


tween the parties shall be so roade/^ 
It was, therefore, we think incum- 
bent on the Court to frame the 
issue whether tho transaction was 
really an out-and-out-sale or a 
mortgage. That it was a mort- 
gage is, we think, quite clear ; and 
as tlic plain tiff is not entitled to 
recover possession without taking 
the necessary preliminary measures, 
wo think the suit must be dismiss- 
ed ; hut as tho additioual issue was 
not raised in tho pleadings, and as 
tho conduct of the defendant 
throughout has been extremely 
bad, it seems that we ought to 
modify the decision of the Lower 
Appellate Court by ordering her 
to pay her own costs of all the 
proceedings in this suit. If the 
plaintilT is desirous of taking pro- 
ceedings against the defendant in 
consequence of her making tho 
false verification in the written 
statement in this ease, ho will have 
the sanction of this Court, 

PRIVY COUNCIL. 

7%^? 6//^ March, 1S73. 

Joy Narain Gntr, v^. Siieed Pro- 
SAun Grui and others. 

Appeal from the Calcutta High 
Court. 

Joint Propertg — Findings on Fads 
— Loss of Papers in the Cgclone. 

Where both tbc Courts bolow tliabclleved 
tho statement of a> party and found a fact 
after proper enquiries, —the Privy Council 
saw no ground for roverfling that decision. 

A party alleging that all papers connected 
with A iransactiou by which he could pi;o7o . 
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kia allegation wero lost in the cyclone, and 
giving his own deposition, was disbelieved as 
the statement was almost entirely unsup- 
ported by auy evidence except his own, that 
evidence being of a very unsatisfactory 
character. 

Their Lordships are of opinion 
that the ordinary rule which they 
Lave observed respecting the find- 
ings on fpiestions of fact by two 
Courts applies in this ease. It 
was a case in which the plaintiff 
alleged that he and the defendant 
had lived in coinmensallty and 
enjoyed certain joint property of 
which the defendant being the 
elder was the manager 3 that the 
defendant had claimed exclusive 
possession as against him, and 
their oommeusality had ceased, and 
he applied for his share of the 
joint property. The defendant 
alleged that the property was not 
joint. Upon that issue both Courts 
have found against him, and it is 
not now contended that the finding 
is not right with respect to the bulk 
of the property. But it is alleged 
that, with respect to a certain por- 
tion of the plaintiff's claim, the 
decision is wrong, or at all events 
that some further enquiries should 
he instituted. That portion of the 
claim is this; It appears that the 
plaintiff and defendant held a joint 
lease of certain kbas lands from the 
Government, and certain joint pro- 
perty had been deposited as a securi- 
ty for the payment of the rent of the 
Government, but the defendant 
alleges that, since the institution 
<?f -this suit-, that property had been 


taken possession of by the Govern- 
ment ^ in consequence of the failure 
of the ryots to pay the rent, which 
he attributes to a certain cyclone 
which occurred in ISCI^herefore 
ho was unable to pay the plaintiff 
his share of it ; and ho further 
alleges that all papers connected 
with the transaction by which he 
could prove this part of his allega- 
tion were lost in the cyclone. 
Both Courts appear to have disbe- 
lieved the defendant's statement 
upon this matter, which was al- 
most entirely unsupported by any 
evidence except his own, that 
evidence l;eing of a very unsatis- 
factory character. It appears to 
their Lordships that the whole of 
this part of case was in fact before 
both Courts, and tlio defendant, 
if be liad a ease, might have prov- 
ed it, and they are not disposed to 
set aside the finding of the Courts 
that the plaintiff is entitled to his 
half of this joint property which 
was deposited as a security for the 
payment of the rent with the 
Government. As to the amount 
of mesne profits to he would 

be entitled, that is another ques- 
tion, but that has hot been con- 
cluded, and will bo determined 
upon execution. It appears to 
their Lordships that this is fhb only 
matter upon which any enquiry 
could bb necessary, and upon this 
an enquiry will bo held. There 
wa3 also a question as to the plain- 
tiff's right to recover certain nij- 
jolc lands which the defeude^at 
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said ho had given up to the land- 
lord. The Courts below did not 
believe his story upon Ihat^ they 
did not believe that ho proved that 
they were given up to the land- 
lord ; but if they have been given 
up to the landlord, then the plain- 
tiff will not got them in execution. 

On the whole their Lordships 
SCO no ground for reversing the 
decision of the two Courts, wliich 
appears to bo on questions of fact 
which they have properly enquired 
into ; and under these circum- 
stances 1 heir Lordships will humbly 
advise Her Majesty to dismiss this 
appeal, and to afRi'm the judgment 
of the Court below. 

CALCUTTA UIUII COURT. 
The 2n(l April, 1873. 

IlADJJiE ADDOOLfA AKl) ANOTTIKK, 
PETlTrONEllS. 

Judiaii llegislration Act (VIIL of 
1871,^ Seclio7i 7G — Jicvicw-^Acl 
xxni. rflSGl, /SVc. 38. 

A Disti'lcl JuJffc lia« no power to review 
l^n order passed under Sec. 73, Act VIIJ. of 

isn. 

Mr. and Baboo Romesh 

Chinder Miller for Tetitioners. 

On the death of Mussammut 
Noorun, her son-in-law, Heassiit 
Ilossein, made application to the 
Sub*. Registrar of Gy a for the re- 
gistration of a deed of gift from 
the deceased in favor of her grand- 
children. On the objection of the 
petitioners, the Sub- Registrar re. 
fused to register the deed. Reassut 
IJossein applied to the Judge un^ 


der Sec. 78, Act VIII. of 1871, to 
establish his right to have the deed 
registered. The application was 
rejected by Mr. Taylor, the Judge, 
on the ground that the execution 
of the deed was not satisfactorily 
proved. He applied for a review 
of this judgment and the then 
Judge ofGya (Mr. Crastcr) direct- 
ed that the case be placed upon the 
review file and bo argued, 

PiiEAH, J. — It appears to mo that 
the Judge has taken an erroneous 
view of the extent of his jurisdic- 
tion in this matter. If he wore 
right, the consequence would bo 
that, whereas iu regular civil suits, 
in suits before the Collector's Court 
under Act X. of 1850, and in suits 
which arc dependent upon the pro- 
visions of Bengal Act VIII, of 18G0, 
the procedure for review is strictly 
laid down and limited iu respect to 
the time and the cause, yet in a 
summary case like the present, the 
Court would bo unrestricted iu 
every way. It Avould not be oblig- 
ed to confine its review to matter 
which was new since the former 
hearing, or to any of those points 
which arc prescribed in the general 
Civil Procedure Code. The Judge 
might in fact on review hear on ap- 
peal from the decision of his prede- 
cessor upon precisely the same ma- 
terials as those upon which his {pre- 
decessor formed his judgment, and 
he might do this without any limits 
as far as I see, with regard to time j 
and again bis own decision upon 
roview might bo miewed thcre.^ 



10 


THE LEGAL COMPANION. 


Owil 



a,rtci' equally without limit as to 
lime. Tlic conGcqucnce would bo 
that wc should have here a perfect- 
ly niircstraiiicd system of appeal 
upon appeal witliont any sort of 
limitation. And, indeed, as far as 
I understand tlic present ease, the 
review which has been admitted is 
of the nature of an appeal from the 
judgement of Mr, Taylor. No 
doubt, every Court has so far the 
power to review its owui decision 
as may be necessary for the pur- 
pose of making that dccison in 
toi'jns accord with the intention of 
the Court entertained at the time 
of passing* it ; for instance, to cor- 
rect verbal errors, or otherwise to 
make the formal decree an accurate 
expression of the judgment which 
the Court intended to pass. But 
I am of opinion that an inferior 
Court of limited jurisdiction docs 
not possess the general power of 
reviewing its own decision which 
llic Judge appears to think that 
every Court necessarily does pos- 
sess. T may say that even the Court 
of Chancery in England, whose 
powers arc as general as the powers 
of a Civil Court well can be, does 
not exercise Ibc power of reviewing 
its own judgment except when 
error of law is apparent on the face 
of Iho judgment, or when new 
mjyttcr is brought to its notice 
which could not have been adduced 
before it at the time when the de- 
cree was made. 

On the whole then it seems to 
me as 1 have already saicl that the 


Zillah Courts have not got the ge- 
neral power of reviewing their own 
judgments which would be ncccs* 
sary in order to support the exercise 
of jurisdiction which tlfc Judge 
here has affected to make. It fol- 
lows therefore that the admitting 
of the review was in this respeeji 
ultra vires^ and the rule soliing 
aside the order will be made abso- 
lute with costs. 

PRIVY COUNCIL. 

The 30l/i November^ 1872. 
GoorEE La.ll, vs. Mussamut Seee 
C lIUNDllAOLEE BuiIOOJEE. 

Appeal from ilic Ilhjli Coitrl, 

N. IF. P. 

Ilhuho Law — Second adoption in 
the Vifc^ilmc of a soji previousl?/ 
adopted — Pleading — Netv Case. 

As a Hindoo cannot, while he has an 
adopted son living, adopt another son ; so 
neither can his widow, after his death, by 
virtue of any authority delegated from iiiin, 
adopt a sou while an adopted son h still 
living* 

Defendants who have repreaenlcd tho 
fact of an adoption which they erroneously 
conclude to ho an adoption valid in law, 
cannot bo charged with presentation 
BO far as the fact is concornctf, and arc not 
cstopixid from setting up tho true facta of 
the ease. 

ICvcn if a plaintiff has been misled, by 
various representations of tho defendant, 
into framing his suit in a particj^lar way, 
still ho can only recover according to hia 
allegations and proofs, and cannot ho allows 
cd to set up an entirely now case not set up 
or hinted at in the plaint. 

This was a suit brought to re- 
cover possession of a temple and 
certain jewels and valuables held 
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Ibercwith. The plaintiff claimed 
as heir of one Lnchmunjcc. He 
endeavoured to prove his heirship 
in this way, lie asserted that his 
grandfather Damodurjoo had two 
wives, Luchraeo and Charmuttee ; 
that, shortly before his death, he 
gave a power to his wives to adopt 
two sons ; that after his death, his 
fii-st widow Luchmee adopted Go- 
bindjee, the father of (he plaintiff ; 
that some four years afterwards, the 
second widow Charmuttee adopted 
Luchmunjoe, through whom the 
])laintifF claims. The plaintilf as- 
serts that on the death of Luch- 
munjee, who according to his case 
was his uncle, he became the heir 
to Luchmunjec, who was in posses- 
sion of the property. He admits 
that the del'endant, the widow of 
Lnehmunjee, had a life-interest in 
the property, but he alleges that 
.she had forfeited that life-interest 
by committing waste. 

The Principal Sudder Amcen 
found in effect that the plaintiff 
had proved the whole of his case. 
The High Court reversed the deci- 
sion of Principal Sudder 

Amcen : they expressed themselves 
by no means satisfied that the de- 
fendant had forfeited the property 
by committing waste-} but they 
deemed it unnecessary to decide 
this question, inasmuch as they 
came to the conclusion that the 
plaintiff had failed to prbve his heir- 
^ip to Inu^munjee. Titey ‘were 
hy no means satisfied that the 
plaintiff proved dll the facts 'dn' 


which he relied ; but they ciuhe to 
tho conclusion that, assuming all 
those facts to be proved, as the 
plaintiff alleged them, ’still iu 
point of law his case faildd for this 
reason that, according' to Hindoo 
'Law, there cannot be two valid suc- 
cessive adoptions, and that the first 
widow having adopted a son, Go- 
bindjee, the second widow couM not, 
while Gobindjee was alive, make 
another valid adoption. 

The question of successive adop- 
tions was argued very elaborately 
and very carefully considered in the 
case of Rungama, vs. Atcbama and 
others, reported in the 4th volumo 
of Moore’s Privy Council Appeals, 
p. 1. (7, "W. R., P. C., p. 67) ; and 
since the decision of that case, 
w'hatever doubts may havo been 
entertained on the question before, 
it must ho considered as settled 
l.aw that a man cannot, while he 
has an adopted son living, adopt 
another son. And in their Lord- 
ship’s opinion, it follows on prin- 
ciple that a man cannot dclegato 
to others, to be exercised after his 
death, any greater power than ho 
himself possessed in his lifo-timo ; 
and that inasmuch as Lc, Damo- 
jldarjce, coi})d not, one adopted son 
being living, adopt another, his- 
second widow Charmuttee coul^' 
not, by virtue of any authorit^' 
delegated fr6m him, adopt a 
while ah adopted son was’ liv&^. ' 

Their Lordships therefore eoncur 
mth the judgment of the High 
' Court, w:hieh amuaiifo to this that, 
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assuming all tbo plaintilF's facts as 
he alleges them in bis own favor, 
still that in point of law the second 
adoption was invalid, and that 
consequently there was no relation- 
ship between him and the second 
adopted son Lnehmunjee, under 
whom he claims. 

That being so, their Lordshijis 
do not think it necessary to give 
an opinion as to whether the facts 
on which the plaint! (F relics have 
been substantiated or not. As- 
suming them to have been sub- 
stantiated, his case in point of law 
fails. 

It has been argued on the part 
of the appellant that tho defen- 
dants in this case are estopped 
from setting up the true facts of 
the case, or even asserting the law 
in their favor, in as much they 
have represented in former suits 
and in various ways, by letters and 
by their actions, that Luchmnnjco 
was the adopted son of Damodurjec 
adopted by Damoduqee’s widow, 
his mother. But it appears to their 
Lordships that there is no estoppel in 
tho case. There has been no mis- 
representation on the part of Luoh* 
munjee or the defendant on any 
matter of fact. They are alleged 
to have represented ^at Luch* 
munjee ifras adopted. The plain- 
tiifs case is that Laobmnnjeo was 
in fact adopted. jSo far as the 
fact is coneernedj, there is no mis 
representation. It cOmes to no 
more than this tiiat/tbey have 
arrived at a conclusion that the 


adoption which is admitted in fact 
was valid in law, a conclusion 
which in their Lordship’s judg- 
ment is erroneous ; but that ci'cates 
no estoppel whatever ifetween the 
parties. 

It may further bo observed that, 
if Luchmunjeo’s statement is to be 
taken, it must be taken os a whole ; 
and what be asserts is that he was 
validly adopted. But if he was 
validly adopted, it follows that tho 
plaintiff was invalidly adopted; 
and therefore in this view of the 
case, it appears to their Lordships 
that no reliance can be placed upon 
this question of estoppel. 

It has indeed been further argued 
that, even putting it not so high 
as estoppel, still the plaintiff has 
been misled, by various representa- 
tions made by the defendant, into 
framing his suit as it is now framed. 
If that were so, it would not 
empower their Lordships to depart 
from the rule which has always 
prevailea that a man must recover 
according to his allegations and his 
proofs. It would not enable their 
Lordships to allow the appel- 
lant asks them to allow) an entire- 
ly new case to be now brought for- 
(Ward before them, which is not 
even set up or hinted at in the 
plaint, * 

IHie new case suggested appears 
to be that, assuming an .invalid 
adoption of Lnohmuiyee, and treat- 
ing Luebmonjee as a mem tres- 
passer, still the plaintiff, could re- 
covec by proof of jue title i^ta 
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Damodaijee. Whether he has 
suoh a case or not, their Lordships 
do not think it necessary to decide, 
but they feel themselves bound to 
say that that case cannot be g^onc 
into, inasmuch as it has not been 
set up in the plaint. Their Lord- 
ships do not desire to construe 
plaints with any extreme strictness 
or technicality, but it would mani- 
festly be extremely inconvenient, 
and certainly contrary to their 
practice, to allow a case to be raised 
here which is entirely different 
from the one which has been 
previously insisted upon. 

For these reasons their Lordships 
arc of opinion that the decree of 
the High Court is right and ought 
to be affirmed. Their Iiordslaips 
understand the High Court simply 
to have ruled that the plaintiffs 
had failed to prove the title on 
which they sued, that the Principal 
Sudder Ameen’s decree ought 
therefore to be reversed,, and the 
suit dismissed with costs. But in 
as much as the formal decree, 
which simply Orders that the appeal 
be dccreedf '>rith costs, and the 
decision of the Principal Sudder 
Amcen reversed, may hereafter lead 
to ^me doubt as to what was really 
decided by. the High Court, their 
Lordships think that the formal 
decree should bo varied by ordering 
that the decision of the Principal 
Sudder Ameen be reversed, and 
the suit dismissed with costs in 
both Courts, and riicir Lordships 
wil^ humbly advige Her Majesty to 


this effect. The appellants must 
pay the costs of this appeal." 

CALCUTTA HIGH OOUHT. 

Full Bsktch. 

The \at April, 1873. 

CnUNDLB CoOMXB MUSUUL AND 
OTUERS, Plaintiffs, 
vs. 

Namni Kuakuit, Prfendant, 
Collector's Judgment on a Pottah — 

Res Judicata — Act X, of 1859, 

See, 23, Cl. 0. 

A person brought a suit against hCa latid« 
lord, In tho Eovenuo Court, undor Act X. of 
1859, See, 23, Cl* 6, for tho recovery of pQS« 
session of lands, claiming to holdihe land tin* 
dor a mowroseo pottah* The landlord ioi« 
pugned tho pottah as spurious, and upon trial 
the pottah was found to bo gonulnoi and tho 
plaintiff got a decree. 

The landlord now brings a civil suifto 
ojcct tho heirs of the plaintiff in the suit 
under Act X. from tho lands in the above 
suit. 

Tho Full Bench decided that the decision 
of the Itovenuo Court as to the pottah is not 
ooncluaivo between tho parties. 

Judgments of the Full Bench, 

< Couch, C. J.“~In 1866, one B&kir 
Ali brought a suit in a Revenue 
Court, uuder Clause 6, Section 23 
of Act X. of 1859, against thepre* 
scut plainti&, to recover possesrion 
of four be^ahs of loud, all^;ing thit 
he held it under a mowroseo leate 
granted by the plaintiffii; ftad thnt 
they had dispossessed him by pro- 
ceedings taken in tho mECoution: of 
a decree which they had recovered 

2 
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against bis brother. The plaiutil&j 
in their answer, denied that ho was 
their tenant, and said the mokurra* 
rce pottah was a spurions docu- 
ment. The Deputy Collector held 
that it was gennine, and gave a 
decree to Bakir Ali for possession 
imdcr it. This decision was con- 
firmed hy the Judge on appeal, 
and a special appeal from his deci- 
sion was rejected by this Court. 
The defendants are the heirs of 
Bakii' Ali, and the plaintiffs have 
Jirought the present suit to he res- 
tored to the possession of the lands 
of which the possession was so de- 
creed to Bakir Ali. 

The objection taken before the 
Subordinate Judge scerns to have 
been that the suit was not main- 
tainable, because the validity of the 
pottah had been established in the 
former suit. He held that the suit 
was maintainable, but that the pot- 
tah was a genuine one, and dismiss- 
ed the suit with costs. 

On appeal, the Judge has held 
that the decision in the former suit 
is conclusive in this suit, and that 
the plaintiffs cannot now contend 
that the pottah is not genuine, and 
has dismissed the appeal without 
deciding whether it is genuine. 

Thereupon the plaintiffs have 
preferred a special appeal to this 
(Jourt, and the Division Bench, be- 
fore which it came for hearing, has 
referred to a Pull Bench the ques- 
tion “ wlicther the previous decision 
as to tlu! pottah is or is not conclu- 
sive between the parties,’^ ; 


The ease illustrates . the defects 
of the present system of special ap- 
peal. There is a very strong pro- 
bability, to say the le^t, that if 
the Judge had dctcrmincutbc ques- 
tion whether the pottah is genuine, 
he would have found it to be so ; 
and that if this Court had power 
to decide the question of fact, it 
would find so ; but the Special ap- 
peal is brought for an error in law 
in holding that the previous deci- 
sion is conclusive. The Division 
Court has been unable to come to 
a decision npon this question, and 
the Full Bench has to decide it. 
Under a better procedure, the ease 
would be decided on its merits, and 
this question would most probably 
be an immaterial one. It must, 
however, now ho answered. 

The rule applicable to* it is laid 
down in the Duchess of Kingston’s 
ease, first, that the judgment of a 
Court of concurrent jurisdiction, 

I directly upon the point, is as a plea 
in bar, or as evidence, conclusive 
between the same parties upon the 
same matter directly in question 
in another Court $ Stfdhndly, that 
the judgment of a Court of ex- 
clusive jurisdiction, directly upon 
the point, is in like manner 
conclusive npon the same matter 
between the isamo parties* coming 
incidentally in question in another 
Court for a different purpose. Mr. 
Justice, Mitter, in his judgment in 
this ease, after calling this an 
estoppel, says The late learned 
Chief Justice^ of this Court se^rnsj 



THE LEGAL COMPANION. 


Rulings. 4 ^ 


CM 


to bavo thrown considerable doubts 
upon the propriety of introducing 
the doctrine of estoppel iu this 
country in the judgment delivered 
by him in the cose of Mussammut 
Edun, reported iu.pagc 175 of the 
8th Weekly Reporter. That doc- 
trine, it was observed, is one 
peculiar to the law of England. 
It is intimately connected with the 
English law of pleadings which 
has no existence in onr Courts, 
and as its tendency is to shut out 
the truth, it may well bo doubted 
whether those Courts, which arc 
by their very constitution Courts of 
equity and good conscience, would 
be justified in adopting a doctrine 
which has such a tendency.*’’ 
These remarks oblige me to quote 
from the judgment of the Judicial 
Committee in Khagowlec Singh, 
?js. Hossein Buksh Khan, 7, Bengal 
Law Reports, 673. After quoting 
the well-known passage from the 
Duchess of Kingston’s case, their 
Lordships say : — “ There is no- 
thing technical or peculiar to the 
law of England iu the rule as so 
stated, ftywsis recognized by the 
Civil law, and it is perfectly con- 
sistent with the second Section of 
the Code of Procedure under which 
this case was tried, which says 

. I have carefully read the 

report of the case at page 175 of the 
8th Weekly Reporter, and I have not 
found it any where stated that the 
dootrina is one peculiar to the 
law of, England.” Upon the 
remark that it is intimately con- 


nected with the English law of 
pleadings (meaning I presume 
common law pleadings,) and that 
it may well be doubted whether 
our Courts would be justified in 
adopting it, I will only observe 
that the English Courts of Equity 
have adopted it, as may be seen in 
Barrs, vs. Jackson, I., Phillips, 683 ; 
L, Young and Collyer, C. C., 585. 
Vice Chancellor Knight Bruce, iu 
his judgment in this case, quotes 
various passages fi’om the Civil 
law, showing the reason of the rule. 
That the judgment of a Court of 
competent jurisdiction upon a ques- 
tion directly raised before it shall be 
accepted between the parties to the 
suit as true seems to me to be a 
rule which should bo adopted in 
our Courts. Section 23 of Act X. 
of 1859 gave jurisdiction to the 
Collectors in certain suits, and 
amongst them, by Clause C, in all 
suits to recover the occupancy or 
possession of any land, farm or 
tenure, from which a ryot, farmer, 
or tenant has been illegally ejected 
by tho person entitled to receive 
rent for the same. Air. Woodrofle, 
who appeared for the appellants, 
relied upon the decision of a Pull 
Bench in 7, Weekly Reporter, 1S6, 
and also argued that illegally 
ejected means ejected otherwise 
than by due form of law. • In the 
Full Bench case, the Chief Justice 
delivering judgment sold : — “ Wo 
think that tho words ‘ sttits to re- 
cover (he occupancy or possession 
of any land’ in Clause 6, Section 
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33 of Act X. of 1850 refer only to 
possessory actions against the person 
entitled to receive the rent^ and 
not to suits in which the plaintiff 
sets out his title and seeks to have 
his right declared and possession 
given him in pursuance of that 
title.” Bakir Ali’s suit was to re- 
cover possession, and he alleged 
that he had been dispossessed by 
the plaintiffs by proceedings taken 
in execution of a decree against an- 
other person, which would be clear- 
ly illegal. I have no doubt that it 
was a suit within Clause C of Sec- 
tion 23 ; and as the plaintiff alleg- 
ed that he held under a mowrosec 
lease, it was necessary for the 
Deputy Collector to determine whe- 
ther the lease was genuine. I 
must here observe that concurrent 
jurisdiction in my opinion refers 
to the matter decided upon, and 
it is not necessary, as Mr. Justice 
Mitter seems to think, that the 
Court whose judgment is to be 
conclusive should have been able 
to entertain the suit in which it is 
to be used. If it were so, a person 
who had sued another in the Small 
Cause Court of Calcutta for a debt, 
and obtained a judgment, could 
not use it in ■ a suit in the High 
Court against the same person as 
proof that the latter was indebted 
to him, if the suit in the High 
Court was of such a nature as not 
to be cognizable by the Small Cause 
Court. 

It appears to me that the ques- 
iioa referred to us must be deter- 


mined by considering what the 
point, upon which the judgment in 
the suit before the Deputy Collec- 
tor was given, was. Hi^^it was 
to recover possession of llbd from 
which a tenant had been illegally 
ejected.* The Deputy Collector had 
to determine two questions; was 
the plaintiff a tenant of the land? 
Had ho been illegally ejected by 
the person entitled to receive rent 
for it ? To determine the first of 
these, it was necessary for him to 
find whether the alleged lease was 
genuine j but the real judgment in 
the suit was that the plaintiff was 
a tenant, the pottah being the 
proof of it. The Deputy Collector 
had no jurisdiction to give effect to 
the pottah as a permanent title; 
he could only use it as showing that 
at that time the plaintiff had a 
right to the possession of the land. 
It was laid down by Lord Ellcn- 
borough in Outram, vs. Moorvvood, 
3, East, 357, that a judgment is 
final only for its own proper pur- 
pose and object, and no other. The 
suit now before the Court is against 
the heirs of Bakir Ali^v^ose case 
is that he had a mowrosec pottah; 
but the Deputy Collector had not 
power in the suit before him to ad- 
judge that the tenancy was heredi- 
tary ; and if his judgment i& to be 
taken as being directly on that 
point, his is not a Court of concur- 
rent j urisdiction. His finding upon 
the pottah, except so far ns it esta* 
blished the right of Bakir Alito the 
possession of the land when ho 
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ejected, must bo coosidered a finding 
npou a collateral matter. 

In my opinion, therefore, the 
question referred ought to bo an 
swered in the negative. 

Jacksok, J.— (Did neither dissent 
from the conclusion arrised at in 
the above judgment nor did he 
give his express assent.) 

PilEAB, J. —(After shortly stating 
the facts of the case.) Now, it 
must be observed at the outset that 
the Collector’s Court was a Court 
of limited jurisdiction, and that it 
had no power to determine between 
the parties a question of right to 
the land larger than the bare riff/d 
to possession. It so happened that 
the plain tilF’s right to possession 
as ho alleged it was clothed with 
mowroscc incidents, but the Col- 
lector’s Court had no authority to 
determine whether such incidents 
existed or not ; and indeed it is for 
this very reason that the Munduls 
are undoubtedly entitled, notwith- 
standing the Collector’s decision 
against them in the former suit, to 
come to the Civil Court to have the 
question ^to the mowroscc right 
tried in ^o present suit. If they 
are here to be successfully met with 
the objection that the Collector has 
already finally determined the ques- 
tion of the validity of the pottab, 
it is obvious the result is that 
the Collector has inidirectly, if not 
directly, determined & question 
between the parties which , was 
beyond hie powers; and has in efr 
l^t mteted the Ckmrt of euperior i 


jurisdiction, for the latter Avill have 
nothing led to it, but to, in effect, 
register the Collector’a decision. 
This clearly cannot be right. And 
the explanation is to my mind fur- 
nished by the discussion of the 
matter, which ! offered in Mnssam- 
mut Edun’s case, 1 will not now 
go over the same ground again. 
1 will simply confine myself to 
saying very shortly that I think: 
the decision of the Collector upon 
the issue which is now before tho 
Court, although he was unquestion- 
ably competent to try that issue 
for tbo purposes of tho suit before 
him, did not effect a res adjuiieata 
between the parties- for all other 
purposes, and this for both the rea- 
sons given by Sir W. De-Grey 
in the Duchess of Kingston’s case : 
first, the Collector had not concur- 
rent jurisdiction with tho Civil 
Court to the full extent of the mat- 
ter involved in that issue ; second, 
the issue as to the execution and 
authenticity of tho pottah was a 
question of evidence collateral to the 
matter which the Collector had to 
determine. 

I will add that, while it is no doubt 
most important in this country 
as in every other to give as much 
finality as possiblo to judicial de- 
termination of matters of dispute 
between parties, it is espeeially 
necessary in view of the 
oy very generally du^yed by onr 
Indian Courts in the inv<»%atiott 
and ascertainment of fiiets, that we 
should be watchful opt to shut out 
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a litiijiini without jjood reason from 
an opportunit}^ of showing the truth 
of his case. 

I think the question put to us 
,^hould be answered iji the negative. 

JIarkby, J.— In this case, I also 
would answer the question put in the 
jicgntivc. But I base *ny opinion 
entirely upon the peculiar character 
of the Court in wdiieli the former 
suit was tried. It was a Conrfc 
the jurisdiction of which is defined 
by Section 23 of Act X. of 1859. 
In some of the suits enumerated in 
that Section, it is obvious that 
(luestions of title must sometimes 
arise; and it also appears from 
Section 103 that the Legislature 
contemplated that Ihcso questions 
would arise, and made special pro- 
visions, in ease they should arisen 
that an appeal should lie to the 
ordinary Civil Court. It mighty 
therefore, have been thought tliat 
the Legislature considered that 
questions of title could be finally 
adjudicated upon by suits institut- 
ed in these Courts. But the Privy 
Council have held in the ease of 
Khoogowlec Singh, i*5. Hossein Bux 
Khan, 7, B. L. R., G79, that the 
decision of a Collector in such a 
Court upon a question of title in 
a suit brought under Clause 2 of 
Section 33 of Act X, of 1869 is not 
a decision of a Court competent to 
adjudicate on a question of title. 
It is true that this is only one of 
the reasons given for not treating 
the Collector's decision as conclu- 
&ive in that ease, It is true also 


that the suit which the Collector 
had tried in that ease was for rent 
under Section 2, whereas this was 
to recover possession unde^iClause 
6. But the expression of^inion 
as to the competency of the Collec- 
tor is itcar and distinct, and is in 
accordance with opinions of high 
authority which Lavebeen exprer-od 
in this Court as is shown in the 
judgment of Mr. Justice Milter. 
Nor is it possible to say that the 
Court which is incompetent to ad- 
judicate upon questions of title in 
a suit for rent is competent to do 
so in a suit for possession. The 
ground of incoinpetoiicy of these 
Courts, as pointed out by the 
Privy Council, is the special and 
summary character of their juris- 
dictions. 

Upon these grounds, I answer 
the question ))nt in tlio negative. 

A]Nslie, J. — 1 concur in the 
judgment delivered by the Chief 
Justice. 

CALCUTTA HIGH COURT. 

T/ie Ilk Marckf 1873. 

Messrs. R. Watson^ 8^ Co., 

r^. 

Kristo Mohun Rukhit & others. 

Rent Suits — Indivisible Tenure. 

Muter, J.— In these eases do 
not think it necessary to OKpress 
any opinion on the prejiminary 
objection which was raised by tho. 
pleader for tho rosfondent under 
the provisions of Section 102. Act 
VIII, of 18C9 B. C- It is sufficient 
for us to say, that both the iiowcr 
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Courts have concarreatly found tliat 
the tenure }u. qucstioU was one 
indivisible tenure,, and the plaintiff, 
special appellant, had no right to 
split it. up into different parts and 
to institute different suits against 
the tenant for arrears of rent. It 
has been contended that the Lower 
Courts have misunderstood the 
settlement proceedings; but this 
contention has not been made out 
to our satisfaction. 

Wo dismiss these appeals, and 
we allow costs in those cases in 
which the respondents have ap- 
peared. 

CALCUTTA HIGH COURT. 

The June, 1873. 
Hurbyiiou MooKsajEE, Peiidonert 
vs. 

Nodin Chundbb Hoss, Oj/posile 
Parlij. 

Section 246 of Act VIU. 5^1869— 

Betiamee purchase for the Judj~ 

ment~debtor. 

Ilurryhur Mboje^rjoo obtained a decree 
agaiiiBt »^ool)i(l Narain and attached a property 
which was cHi^ed by Nol)lu Ohtimder Boee 
as purchased ^>y hiOi before the attachment : 
The Subordinate J edge waa of opimou that 
tho evidence as to the pose^on of the 
claimant wen not very satisfactory and that 
it also appearod tq him that there was 
rca^tt to bolievo that the alleged sale was in 
fremd of 'croditor8» but as ho bought that' ho 
was not competent hnder Section S[4^ to 
entelr Into tbSt part * of the onquiTry and 
fijtiding that there waa Borneo vidcKh^e of .'the ^ 
pofsscssien of the cjahn^ti bo aI|Wc3.the. 
claim and rcfeni^^ the ' |>etitioxiev to a 
l^c’gtdar suit. 


that the j^boidihate Jndgo ought 
to have enquired into the '^uosHon as to. 
whether the.' properties whiolt thq claimant 
alleged he bad pu^hiisod were |mrobaaed by 
him benamee for the judgment-debtor or 
noi| for Section 2id directs that the Court 
shall etu^uiro whether the property attached 
is or is not in the possession of the party' 
against whom execution is sought or Of Bomo 
other person in trust for him, Tho decrec<» 
holder having alleged that Kobin Was a 
mero benamee^ it was not only competent 
but incumbent upon iho Sahordlnate Judge 
to enr^uiro into that question under Section 
246, 

This ig au application on bebalf 
of Hurrybur Mookerjeo a Dccrce- 
bolder.' Ho obtained a deerco. 
against Soobid Narain. Upon 
this, ouo .Nobiu Cbunder Doss, 
alleging, tiiat be pnrebasod tho 
properties attached from the judg- 
ment-debtor before the attacbuiont, 
lodged a claim. The Subordinato 
Judge was of opinion that the evi- 
dence as to the possession of tbo 
claimant was not very satisfactory 
and that it also appeared to him 
that tbore was reason to believe 
that the alleged sale was in fraud 
of creditors^ but as he thought 
that ho was not competent under 
S^tion 246 to enter into that part 
of the enquiry and finding that 
there, was .some evidence of 
posqos!^ of tho claimant be 
cd the' claim and referred;^o;pe- 
titioner .to a Regular snitt. Upon 
this, the petitioner. Uto .tlcerec- 
holder applied to this Court aud> 
obtained a rule on tho opposite 
party to show "Saufle why the order 
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of the Judgo should not bo sot 
aside and the Judge directed to 
proceed under Section 246. 

We think, it is clear, that the 
Subordinate Judge ought to have 
eni[iiircd into the question as to 
\vhother the properties which the 
claimant alleged he had purchased 
were purchased by him beuamee for 
the judgment-debtor or not for the, 
Section in question, namely Section 
21G directs that the Court shall 
enquire whether the property 
attached is or not in the possession 
of the party against whom execu- 
tion is sought or of some other 
person in trust for him. Now it 
was clearly alleged by the decrco- 
hjlder that Nobiu Chunder Doss 
tiie complainant was a ^ere 
benamec for the judgment-debtor 
Soobid Narain and therefore it was 
not only competent but incumbent 
upon the Subordinate Judge to 
enquire into that question under 
Section 246, but we think in this 
case that it would not bo advisable 
to direct the Subordinate Judge to 
do 60 and znuko this rule absolute 
in os much as the complainant has 
a remedy by regular suit and it is 
only in cases where there is no 
remedy that this Court ought to 
interfere under the special provision 
of the Charter. We therefore 
diBcbargo this rule but under the 
circumstances of the ease we think 
it ought to be discharged without 
costs. 


CALCUTTA HIGH COURT. 

Full Bench. 

WA December, 

Wife, [Decree^IIolder) w. 

RAIN CiiuoKERBUTTy [a Judgment^ 
Debtor) 

Limiiatmi — Act XIF. of 1859, 
Seci 20 — Execution — Decree. 

Whore in a suit for ronfci a decree was 
made against one person for the rent of one 
peiiod and against another person for Uio 
rent of another^ and execution was taken 
against one only, held that the decree must 
be taken as a separate decree against eacli 
for the sum for which each was liable, and 
consequently that execution proceedings 
against one would not prevent the law of 
limitation applying to bAr exocutioii against 
the other. 

The Judgment of the Full Bench 
was delivered by 

Coucu, C. J The suit 

appears to have been brought to 
recover arrears of rent* for 28 years, 
and it appears that one of the de- 
fendants Gourisuukur had been iii 
possession up to a certain time, and 
that then the possession had been 
transferred by sale and purchase 
from him to Mr. Gasper,, and there 
was no joint liability. ’ 

Each person was liable for the 
rent for t^e period daring which 
he or she bad occupied, and the 
decree was, in the first in%tanoc, 
made by the Munsi'f, apparently, 
in, that form. The Principal Sad- 
der Ameon appears to have modi- 
fied,^ that on an Appeal^ and to 
have declared that the rent was to 

* Of ft iHitoi tftlook. Th« suit was brought 
in the year 1853 . 
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hare bceu oommitted to the Ses- 
sions^ there being no question as to 
Ihc ’extent of the Magistrate’s 
power under S^ictiou 46 6f the 
Code. 

Under Section 297 Code of Cri- 
minal Procedure, this Court can, 
whenever there has been any ma- 
terial error in any judicial proceed- 
ing, pass such judgment, sentence, 
or order as it thinks fit ,* and, un- 
der this Section it appears to mo 
that the order of the Deputy Ma- 
trato convicting the accused should 
be quashed, and the Deputy Ma- 
trate be directed to commit the 
prisoner for trial to the Sessions 
Court. 

CALCUTTA HIGH COURT. 

The \lth April, 1873. 

J. G. Bugzam, -^P etHioner. 
Acqtul(al~Acl X. ^1872, S. 212. 

PiiEAB,. J.— It seems to me very 
clear that in this case Mr. Ba- 
gram’s complaint was, rightly or 
wrongly, dimmed by the Magis- 
trate in thh ' exercise of a judicial 
discretion. Tho consequence is that, 
by the operation of Ejection 2 12 of 
the Ucw Criminal Procedure Code, 
the disiuissal had the effect of*an 
ocquittolii Of tho acoixsed person. 
And we havo ho jurisdiotiou to en- 
tertain, any applieatiou to interfere 
with tho acquittal of au accused 
person ea^ept ,'the . application be 
made either by Qpveratpent or un - 1 

• ’ a 


der the sunctioil ’ of Gomument. 
The present application must there-^ 
fore fail. 

Biff/U of Crosa-escdminedmi of fVii- 
nesses for the Proseculiok'^Aei 
X. <flS72, Sec's. 218, 286, 362. 
When the charge has been, framed 
and the defendant put on his de- 
fence, he has a right, under See. 21S 
of the Criminal' Procedure Code 
(Act X. of 1872), to have the pro- 
secutor's witnesses recalled for tho 
purpose of cross-examination. 

The claim to recall the witnesses 
for tho prosecution is very different 
from the request made by the ac- 
cused person to summon a witness 
under Sec. 862, Act X. of 1872. 

No appeal lies to the Sessions 
Court from tho order of the Deputy 
Magistrate refusing to recall the 
witnesses for the prosecution for 
the purpose of cross-examination, 
but the order is such an error as 
cannot be immediately corrected 
except by the interpo^tion of the 
High Court under its powers of 
Snperintendence and Revision. (7. 
H. C., l(ith April, 1873, J. R. Be- 
lilios — Peliiionert 

Mainiendhee, Order for—Crimit^ 
Procedure Code [Act X. o/\S7%}, 
Sees, 536,<537— 

•—Bivorce. ' 

PnsAB, J.— It appears .ifco me 
quite clear that change of circunt- 
stauce, even if it Were su^h as to 



'■'10 Criminal the I 4 EGAL cowr anion. 


MuUn^'f. 


jiistii'y the withdrawal of the order 
of maiatcnaiico against the wifealto- 
pcthcr, would no| relieve the has* 
land from the npcessity of obedi* 
once to the or^er daring the time 
u’hich had elapsed up to the date 
when and until that change of cir* 
cutnslance had occurred ; in other 
words, that tho husband was at 
.my rate strictly bound to pay the 
maintenance money according to 
tho ternos of the order* up to the 
d.ito when in tho Magistrate’s pre- 
sence ho divoroed his wife, as the 
Deputy Magistrate says he did. — 
a II. C., 18//< April, 1873, Nepoor 
Anrul, X., B. L. H., App., p. 83. 

Code of Criminal Procedure— Act 
xxr. of 1861, Sec. 62 (Ad X. of 
1S72, See. 518 ) — Bical Hals — 
Power of Magistrate — Riot — 
Afrap. 

Fur.L Bench. — A M.agistrato has 
power, under Section 62, of Act 
XXV. of 1881 (S. 618 of Act X. of 
1872), to prohibit a particular 
Landholder from holding a hat on 
a particular spot on a, particular 
day, at leasffor a temporary period, 
if he is satisfied upon reasonable 
grounds that the order is likely to 
prevent, or tends to prevent, a riot 
or an affray. — Calcutta High Cowrt, 
9th Septertther, im, Bgkunio Rai» 
S/taha Roy. 

Boidenee Aci {/. ^‘1872),iSfiic.30— 
Confession of a Prisonef when ad- 
missible against CO’ffUlQXef. ' 
Before the confessioiL<pf A person 
jointly tried with the prison#? can ; 


be taken into consideration against 
hint, it must appear that that con- 
fession implicates the oonfessiug 
person substantially to the e^c ex- 
tent as it implicates the ‘ person 
.against whom it . is to ho used, in 
tho commission of tho offence for 
which the prisoners are being joint- 
ly tried. It seems that it is this 
implication of himself by the con- 
fessing person which is intended 
by the Legislature to take the 
place as it were of the sanction of 
an oath, or rather which is suppos- 
ed to serve as some guarantee lor 
the truth of the accusation against 
the other.— Caleutla High Court, 
Ulh April, 1873, Belat Ally, X, 
B. L. B.,p. 458. 

Criminal Procedure Code— Act 

XXV. ofim, Sec. m(Act X. of 
J872, See. 4191J— Power of Magis- 
trate — Breach of the Peace — 
Wrongful Act. 

Under Sec. 282 of Act XXV. of 
1861, a Magistrate can prevent a 
person fmm doing a wrongful act, 
but not one which the person may 
lawfully do. It was not intended 
that a person should be prevented 
by a Magistrate from exercising 
his rights of property^ because an« 
other person would bo likely to 
commit a breach of the peace: if he 
did BO.— Calcutta High Cotsrt, IdM 
March, 1873, Kassy Chmd^ Dm, 
X., B, p.4A\,.. , ! 
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Securily for Coats under Section 34< 
of Act Fill, of 1859, is not re- 
fjtiired in a suit for partition of 
a property- of which the plaintiff 
is admittedly a shareholder. 

PoNTiFEX, 3 . — The provisions of 
Sec. 84 of the Code of Civil Pro- 
cedure are not intended to apply 
to a case like the present, where 
the plaintiffs bring a suit for till 
administration or partition of pro* 
perty in which, *as is admitted by 
the defendants, they aro entitled 
to a share, the extent of such share 
being in dispute. The motion 
must be dismissed with costs. — 
Calcutta High Court, Is/! April, 
1873, llmsick Lull Hey and others. 

Sec. 281 of Act VIII. of 1859 does 
not apply to the case of a plaintiff 
in custody for the costs of a suit. 

A plaintiff having been unsuc- 
cessful in his suit was kept in cus- 
tody for the costs of the defendant. 
He applied for bis discharge under 
S. 281 of Act Vlir. of 1859. Held 
(by Maepherson, J), that S. 281 
does not apply to such a case like 
this. The application was dismissed 
with costs . — Calcutta High Court, 
Uh March, 1873, Bduljee Ruttonjee, 

Question ^of Limitation-^ Appellate 
Court. , 

'Where a Court of fitst instance 
decides the - issue of Kmitatiou in 
favor of plaintiff> andthe Appfllato 
Court without, passing anyjodg-k 
ai^ton tho tiuestion of limitationj. 


remands the case for further inves* 
tigation, it is <^mpetent te the 
Appellate .Court, when the 'whole 
case comes before it, ultimately in 
appeal to try the question of limi« 
tation. — 28^A February 1873, iVi/-. 
jadi, II., L, O., p. 54, 

Special Appeal lies, to the High 
Court from the decision (f a SvLm 
ordinate Judge even in suits for: 
recoceryaf rent below Its. 100, — 
See. 102 of B. C. Act Fill. of. 
1869 does not apply. 

Held, by Jacksout, 3. (with him 
Mitter, J.), that S. 102 of B. C. 
Act VIII. of 1809 only relates to 
suits tried and decided originally 
or in appeal by the District Judge. 
The present case has been tried 
and decided, not by tho District 
Judge, but by tho Subordinate 
Judge. The, objection taken (that 
the special appeal does not lie) 
therefore fails. — Calcutta High 
Court, %Uh February, 1873, Afoon- 
shee Mahomed Munoor Mea, 

Calcutta Small Causa-^ Court has 
power to grant a second new trial 
of the same case. 

Couch, C. J. — It is reasonable 
and is in accordance with the prac* . 
tice of the Court in England to . 
grant a new trial after a previodii' 
new trial, if it seems necessary^.fot . 
tho ends of justice. Ther^'aire inw 
slhnces in England in .thl|%jhiEDon^ 
Law Courts and in the CoUrte of 
Equity where more? ihsp ime hew 
trial has been granted^ it appearing. 
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proper that it should bo done. We 
think the same rale*may be appH. 
cd here. Wc mast assume that the 
Judges of the Small Cause Court 
will not exercise this power unless 
it appears to them to be right to 
do POj and they have power to im< 
pose such terms as they may think 
reasonable. Wo think the question 
which has been referred to us must 
be answered in the affirmative, 
that it is competent to ^ho Judges 
of the Small Cause Court to grant 
a second new trial in the same case. 

Calcutta Hiffk Court, 28l/t Fed, 
1873, Parson Chund Golacha, 

Certificate under 8, 9 of Act XXVI. 
of 1864 may be given at any 
iime’-^if omitted by tie Original 
Court, may be supplied by tie 
Appellate Court. 

Couch, C. J. — An objection was 
taken that the decree being for a 
sum less than lb. 1,000, the award 
of costs was erroneous, because 
there was no certificate under S. 9, 
Act XXVL of 1864. Now a certi- 
ficate under that Section may, ac- 
cording to the words of it, be given 
at any time. The words ^ not 
require that it should be given 
immediately. It says that costs 
shall not be allowed unless the 
Judge gives a certificate. The 
case, then> is ^mt the learned Judge 
has made a decree for costs in cx> 
press terms; be Miys ♦♦there will 
he a decree accordii^ly with costs 
on scale 2 but he has emitted to 
determine the qncstKm whether 


" by reason of the difficulty, novel- 
ty or general importance of the 
case, the action was fit to be 
brought in the Higi| Court.” We 
think this is an (fission which, 
the case having oomc before us in 
appeal, wc are at liberty to supply ; 
and if wo consider that the action 
was fit to be brought in this Court, 
wc may, acting as an Appellate 
€teurt, supply what has been omit- 
ted. Wo may determine any ques- 
tion which it was essential to deter- 
mine, and may certify that it w.as 
a proper action to bo brought in 
the High Court.— Ca7. High Court, 
%%th Feb,, 1873, Nobo Coomar Boss. 

Special Appeal lies to lie High Court 
from tie decree of an Additional 
Judge in suits for rent below 
Rs. 100. 

Jackson, J. — There was a preli- 
minary objection in this case that 
no special appeal lay under S. 102 
of Bengal Act VIII. of 1869. That 
section only refers to cases tried 
and decided by a District Judge. 
This case has been tried and decid- 
ed by the Additional Judge.— Ca^ 
cutta High Court, %'lth Ftd>ruary 
1873, Nobokristo Kooudoo, 

Evidence-^Omission — Res-Judicata. 

In a suit to hold certain lands 
on a mokurmreo tenure, the Lower 
Appellate Court wae of opinion 
that plaintiff would have eotahlish- 
ed hisicase but for his oimssion, on 
former occasion when esmmined 
as a witness in a suit between ttun] 
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parties, to make any mention of 
the moknrrureo; Held, that the 
Jadge had given undue importance 
to the omission which occurred on« 
der circumstances not naturally or 
necessarily calling for mention of 
the moknrrurce ; held alto^ that the 
fact^ of this mokurrurco tenure 
when previously sot up by this 
plaintiff in answer to a rent claim, 
having been disbelieved by the 
Collector, did not constitute a rea- 
judicata, as between the parties with 
regard to the mokurrdree right 
which the Collector had no jurisdic- 
tion to determine except incidental- 
ly. — 3rd March 1873, Meer Babur 
AH, r. B.,XIX., C. B., p. 217. 

No Bight of Oeoupaney in Tanks, 
Thb Chief Justice.— -This tank 
appears to bo used only for the pre- 
servation and rearing of fish. It 
does not appear to have formed 
part of any grant of land, or that 
it can in any way be considered as 
appurtenant to any land held. The 
only thing occupied appears to be 
the tank itself. Held, that the 
provisions of Act X. of 1859 are 
not applicable to such a tank as 
this is. — idik Februarg 1873. Shu 
boo Jatyoi II., L. 0.,p, 53. 

Tjmalee Propertg—^oint Liability 
—Mome Profits, 

Itt ' a suit to irecover poss^ion 
of landi from the ijmalee enjoyment 
of which plaintiff had been exclud- 
ed by the joint action (ff idl the 
defendants who Imd, divided the 
property between themselves; i^ld, 


that the defendants worn all eq^ual- 
ly responsible for the damage Bos- 
tained by the plaintiQ^ and that 
none of them could restrict their 
liability for nustne profits to that 
portion only of which they wete in 
possession ; Held also, that the 
plaintiff was entitled to obtain 
mesne profits* up to such time as 
he sliould get real and substantial 
possession of the property at the 
hands of« the defendants. — iti 
March 1873. AJoodga Boss, W. B,, 
Vol, XIX,, C, R., p. 218. 

A brother's daughters son succeeds 
as heir, under the Mitdkshard, in 
the absence of nearer heirs. 

Couch, C. J.— ^The only question 
that remained was whether the 
plaintiff being a brether^s daugh- 
ter’s son could inherit the property, 
and that is settled by the decisions 
of tho Privy Conncil in the case of 
Giridharilay Boy, versus The Govt, 
of Bengal (1, B.L. R., P. C., p. 41) 
and of a Full Bench of this Court 
in Amrita Kumari Oebi, vs, Luokhi- 
narain Chuckerbutty (2, B. L. B., 
F. B.| p. 28), where it was held that 
the ’^numeration of bandhus in 
Art. 1, 8. 6, C. 2 of the MUdhkurd 
is not to be con^dered exhaustive. 
That being so, there is no ground for 
saying that a.brotheris daughtar^ 
son caimot inherit in theabw^ 
of any nearer heir ; and aiit^m dot 
found in this suit i| 

nearer heir, the pl^t^ liri^Mtled 
to a decree. — Ith 1872, Musst, 

I’oorga Be^es, JT., BvL, 341,^ 

A 3 ■ • ' 
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Suit for Contriiution-^Aet XXXJL 
of 1839 — Discretion of the Court 
in awarding intereet. 

A obtained a decree against Bj 
C, and D ; B paid the whole 
amount of the decree and sold his 
right of action to recover the two- 
thirds thereof from C and D to £. 
E brought a suit to recover the 
two-thirds of the decretal amount 
with interest thereon from the 
date of payment. Held, there was 
no contract between the parties to 
pay interest, and there is no rule 
of law by which, in the absence of 
such contract, an award of interest 
is made compulsory. It was with- 
in the discretion of the Court below 
either to give or to tvithhold interest. 
•~a4^A Jan. 1873. Distoo Chunder 
. JJmerJee, X., S, L. 352. 

An application bg a decree-holderfor 
a review. of judgment is not a pro- 
ceeding to enforce his (lecree within 
Sec. 20 of Act XIV. o/1859 (vide 
Ad IX. ofim,Sch /. No. 167. 
In this case, the plaintiff ob- 
tmued a decree on special appeal 
in the High Court in 1862, which 
affirmed the decrees of the £ower 
Courts under which the plaintiff 
had been declared entitled to a 
portion only of certain property 
claim^ by him in the suit. The 
plaintiff fflAde- various applications 
for a review of the jttdgraent of 
the . High Court, all which applica- 
tions failed, and, in June 1871, he 
applied . in the Moonrifffs Cou^t to 
execute the decree of Held, 


it is impossible to construe the 
various applications for review, as 
proceedings to enforce the judg- 
ment of 1862, or Any of the pre- 
ceding judgments, in the alter- 
native, to keep the same in force. 
The object of those applications 
was distinctly to alter the judg- 
ment which bad been obtained, 
and to procure a new judgment or 
decree to bo passed. In common 
sense it cannot be said that an cn- 
de.avonr to obtain a new and a more 
favorable judgment is a proceeding 
to enforce or to keep alive the 
judgment which it is thus desired to 
supersede. — 2l«^ Feb. 1S73, Musst. 
Beebee Lul-eefan, X., B. L. R.,p. 361. 

Execution — Trust Propertg. 

Property put in the names of 
the sons in order that they should 
have the management of it, the 
father continuing the beneficial 
owner, is not liable to be taken in 
execution of a decree against the 
sons. — lih March 1873, Moheput 
Singh, W. R., Pol. XIX., C. R.,p. 226. 

Attachment of a Propertg in Suit. 

There is nothing in, the law to 
prevent the attachments in execu- 
tion of a decree of ai 4 >propcrty 
which forms the subject of an 
existing suit between the present 
judgment-debtor and sonae other 
party.— 7 Felrmrg ISfS, Nam 
Chunder, Vol. It, L. 0., p4^ 4Z, 

Execution — Costsf^Litigdtion. 

Having obtained' possession of 
property iii satisfaction, of a- decree. 
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Iho dccroe«holder had to meet pro* 
ceedings initiated by a third party 
under Act VIII. of 1859, 8. 230, 
and delayed to exeoute his decree 
as far as it related to costs : Held, 
'that the proceedings in question 
could not ho taken to keep alive 
the decree, or save limitation in 
respect to the costs.— 7/A Mareh 
1873, Haboo Nathjha, Vol, 

XIX., C. 226. 

Arrangement in Execution of a 

Decree, 

Judgment-creditors having en- 
tered into an arrangement by mu- 
tual agreement with their judg- 
ment-debtors, cannot afterwards 
be allowed to execute their original 
decree in supcrcession of sneb ar- 
rangement. — lli!/i Feb. 1873, Cfiun^ 
der Nath Misser, II., L. 0., p. 44. 

Execution-Sale — •Foslponements — 

Proclamaiions — Act VIII, of 

1869, Ss. 256, 257 and 259. 

Where an execution-sale is post- 
poned for short periods at the re- 
quest of the judgment-debtors, 
on the distinct understanding .that 
the attachment and proclamation 
arc to subsist and not to bo renew- 
ed, no fresh proclamation is neces- 
sary. In adequacy of price does 
not affect the regularity of sale 
proceedings. If an application is 
made under Act VIII. of 1859, S. 
256 0|i; the ground of material 
irr^niarity, and such application 
and -Ifao objections arc disallowed, 
it il the duty of the Court to pass 
an order coofinuiog the sale which 


has become absolute dnd to grant 
a certificate to the auetion-pur- 
ohaser nndCr 8. 259. A Court has 
no jurisdiction to royerso a sale on 
objections once over-ruled, and 
neither material nor cansitig sub- 
stantial injary.-->ll^A Mareh 
Baboo Hurdeo Narain Salioo, W, if., 

Vol. xix,c.R.,p.m. 

Survey Map—^Declaralory Decree. 

The holder of a decree which 
declares that the boundary lino 
laid down in the survey map as the 
bonnd<ary line of the plaintiff’s per- 
manently-settled estate is not the 
true boundary line, is not entitled 
cither to have the decree proclaimed 
on the spot or to have the line eras- 
ed from the survey-map.— 24/A Feb. 
1873. Rajah RaJkUsen Singh Saha- 
door, IF. It,, XIX,, C. B-, p. 232. 

Jurisdiction of Civil Courts — Act 
VIIL B. C. of 18Q9— Limita- 
tion in Saits to recover possession 
under a Zureepeshgee, 

There should he no question in 
the mind of the Court as to which 
side of the Court is to entertain 
the suit or under what Act it is to 
be tried. It was one of the pur- 
poses of the liegisUtnre, when it 
removed the cognizance of certain 
class of actions frOm the GoUeCtdr’s 
Courts to the MoonsiflPs .CbtCrts, 
that there should no Iqng^r .^. any 
question whether th^' o^ti^ had> 
invoked the exemilie.^^ tho . right 
jurisdiction, and whb^cir the Court 
was competent ^d'h oornplcto jU)3,- • 
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tice between the parties. It is the 
I>Iaio duty of the Court when a suit 
is brought before it to entertain it, 
and to endeavour to try the matter 
in question between the parties 
upon the whole merits. * * * *, 
Plaintiff having bden ousted from 
a Ticca he held on a Zurccpeshgcc 
to bo paid off by annual instal- 
ments sued for the recovery of 
possession with mesne profits. Held, 
that a transaction of this kind con- 
st! tutesa different relation altogether 
between the parties from that ordi- 
nary relation of landlord and tenant, 
which is contemplated under the 
words used in Section 27, Act Ylll. 
of 18C9 B. C.— Feb. 1878, 
Vreyan DttU Roy, IL, L. 0., p. 47. 

Execution Sale — Suit to reverse it. 

One H, the owner of a jote, is 
said to have conveyed it to plain- 
tiff by a deed duly registered ; but 
plaintiff's name was not registered 
in the zemindar's serisbta. The 
zemindar sued the recorded jotedar 
H for arrears of rent j but H 
having left the country, one D 
(said to be in actual possession) 
\vas substituted and a decree pass- 
ed. In execution the joto was sold, 
and it was purchased by one of the 
defendants. Plaintiff sued to set 
aside the sale, and for declaration 
of right and recovery of possession 
and obtained a decree in the 
MoonsilTs Court. The Subordi- 
*natc Judge > in appeal reversed the 
decree holding that plaintiff had 
no lorn standi because ho did not 


choose to deposit the rent claimed 
or to give security and so stop the 
sale; Held, that there was no au- 
thority or countenance for this in 
thelaw.— 18/i MarcA Koonjo 

'Beharee Roy, W, R., Vol. XIX,,' 
C. R.,p. 230, 

A Zemindar knowingly purchasing a 
ienure^already sold in execution of 
a Civil Conrt decree takes nothing. 
Me. Justice Jackson. — ^T hc 
Jtidgo altogether overlooks the fact 
that the zemindar well knew that 
plaintiff had acquired the tenure 
by purehaso. Notwithstanding that 
knowledge, three years afterwards, 
he brought a suit for arrears of 
rent against a person whose inter- 
ests he knew had become extin- 
guished and obtained the sole of 
the tenure on the strength of an 
exparte decree against such person. 
If it were necessary to decide the 
case on that point alone, it would 
be sufficient to say that the zemin- 
dar by such subsequent purchase 
in execution of a decree against a 
sold'Out tenant had taken nothing 
and was bound to give way to 
a bondrfide purchaser like the plain- 
tiff. More than that under the 
circumstances of the cose, it is 
quite clear that the conduct of the 
zemindar is tainted with 'fraud, 
****** Under such circum- 
stances if the sale under the rent 
decree had any validity and could 
prevail over the previous purchase 
made by the plaintiff, it u^Uld 
have been the duty of tho Court 
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order the zemindar to reconvey the 
tenure to the plaintiff, but as 
have already stated that is unneccs* 
sary as the zemindar tooh nothing 
by his purchase.—25/^ Feb. 1873, 
Magon. Mallo, II,, Z. 0., p. 50. 

A decree against a person in Ms re- 
presentative capacity cannot be 
executed against Ms mm property, 
A certain property having been 
sold in execution of a decree against 
Pooty Begum in her representa* 
live capacity, and it having been 
proved in a suit by her that the 
said property was her own ; it was 
held that she was entitled to re- 
cover. — 25M Feb, 1873. Moharanee 
Jnderjeet Koonwar, II., L. 0.,p, 51. 

Suit for Confirmation of Possession 
— Declaratory Decree^- Evidence, 
Parw Council.— Sheik Maho- 
mod Afznl had three wives. By 
his wife Mussammut Wujjoeha ho 
had several children, namely, the 
appellant and the I'cspondcnts in 
this suit. His wife Beebeo Jan 
bad no isssue. Sheik Torah Ally, 
the appellant in this suit, claims to 
be entitled to certain property 
which he says belonged to Bcebce 
Jan, who ho says convoyed it to 
him by a bill of sale, and after- 
wards remitted to him the whole 
of the purohase-money, with the 
exception of a small portion which 
ho paid off to a mortgagee. The 
respondents, his brot^m - and 
sisters, say that the properly did 
not belong to Beebeo. Jau in her i 


own right, but that it was pur*, 
chased by Mahomed Afzul, her 
husband, in her name benamee^for 
him; and consequently that, upon 
his death, it became vested in the 
respondents and the plaintiff, as 
his heirs. Held, if the plaintiff 
meant that the Court should de- 
clare that the property belonged, to 
Beebeo Jan, it was necessary for 
him in a suit of this nature, in 
which he asked for an affirmation 
of his title, to show affirmatively 
how the property became vested in 
Becbce Jan, and out of whose 
money the property was purchased ; 
that the plaintiff has not proved 
affirmatively that the property did 
belong to Beebee Jan in her own 
right. The appeal was dismissed 
with a declaration that the judg- 
ment and decree in this suit do 
stand without prejudice to any 
question of tithe between the parties 
in any future suit or proceeding. 
— The 20lh Novemh&r 1872, Sheik 
Torah Ally, XIX., W, R., p. 1. . 

Family Usage— Law of Succession 

—Lex Loci, 

Privy Council.— There is not 
any principle or authority for hold- 
ing that in point of law a manner 
of descent of an ordinary estate, 
depending solely on family usage, 
may not be diinontinacd ; as. so to 
let in the ordinary law of snccesBion. 
Sneh family usages mo in ibeir 
nature different froth a territorial . 
eostom which is the foci bind- 
ing on all persbos vithioi the local 
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limits in which it prevails. It is 
of the essence of family usages that 
they should be certain, invariable, 
and continuous, and well-established 
discontinuance must be held to des- 
troy them. — Nov. 1872, 
ltajkisse7i SiuffA, XIX. , W. N., p. 8, 

Allormfs Costs — Lien on Sum 
recovered hy Client --Altachinent 
of Fund by Creditor. 

The plaintifi' obtained a decree 
against the defendant ; but before 
satisfaction of the decree, the 
amount of the decree was attached 
in the hands of the defendant by a 
third person who had obtained a 
decree in a suit against the.plaintiff. 
On an application by the attorney 
for the plaintiff that the defendant 
might be oixiered to pay to him his 
costs of suit out of the sum which 
had been attached in the defen- 
dants bands, and on which the 
attorney claimed to have a lien, 
the Court held that the attorney 
had a lien for his costs on the sum 
so attached, but that the only 
order it could make was an order 
to the defendant not to pdy the 
sum attached to any one without 
notice to the attorney. — Original 
Jurisdiction Calcutta High Court, 
17 th April 1873, Nawah Nazim of 
Bengal^ B. L. R., p. 444j, 

Small Catm Court Aet (IX. of 
1850), Secs^ 68, SS^JurisdicHon 
•^Goods mid Chattf^s-^Mov cable 
Troperly — Tiled Auls, _ 

Tiled huts arc not goods and 


chattcls^^ within the meaning of 
S. 68, Act IX. of 1858, and there- 
fore cannot be taken in execution 
under that section. 

Where tiled huts hiw^heen seized 
under a decree of the Small Cause 
Court, and a third party inter- 
pleaded under S. 88 of Act IX. of 
1850, and claimed the huts, held 
that the Court, having no power 
to seize the huts, was right in dis- 
missing the claim ; that though it 
may seem hard that the claimant 
should be obliged to resort to a 
suit in order to establish his right, 
and to prevent his property being 
sold, that is the proper remedy. 
The bailiff, by seizing what the 
Warrant of the Small Cause Court 
could not authorize him to seize, 
has been guilty of an illegal act, 
a trespass for which ho is liable to 
be sued, and for which he may 
have to pay such damages as the 
owner of the huts may have suffer- 
ed in conscqucnce,~Cato^//« High 
Court, April 1873, Kally Per^ 
sand Singh^ X, B. Z. R., p. 448. 

Right of a Shareholder in Land to 

Measurement— Bengal AH Fill. 

0/1869, Secs. 25, 37,a«rf38. 

A shareholder in a joint undivid- 
ed estate cannot bring a suit under 
S. 37 of Bengal Act VIII. 6f 186^ 
for the measurement of his sbaro,~ 
Calcutta High Court, 1873, March 
7 and 16, Sanliram Panjah^ X., 
B.L.R.,p. 397, 
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Part IV.— INDI 

veiition of the provisious hereinbe- 
fore contained, shall be liable to 
fine not exceeding fifty rupees. 
Where the tolls of such ferry 
have been let under the provisions 
liereinboforo contained, the whole 
or any portion of any penalty 
realised under this section or section 
fourteen may, at the discrcticm of 
the Convicting Magistrate or 

Bench of Magistrates, be paid to 
the lessee. 

1C. All offences against this 
Act shall be heard 

Officers by determined by 

whom offences ti*. . . .. 

are iriablo. ‘*'^3' Magistrate or 

Bench of Magis- 

rates, and any Magistrate or Bench 

of Magistrates having summary 

jurisdiction under chapter XVIII. 

of the Code of Criminal Procedure, 

shall try such offences in manner 

provided by that chapter. 

Every Magistrate or Bench of 
Magistrates trying offences under 
this section may enquire into and 
assess the value of the damage (if 
any) done by the offender to the 
ferry concerned, and shall order the 
amount of such value to bo paid by 
him in addition to any fine imposed 
upon him under this Act ; and the 
amoniM' ordered to be paid shall 
be leviable as if it were a fine. 

WHITW StOKES, 

to the Govt, of Iniw, 


L COUNCIL ACTS. 

THE MADRAS CIVIU 
COURTS’ ACT. 

1873. 
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office of District Judge or 
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7> Appointment to vacancy in 
office of District Munsit 
Publication of appointments. 
Annulment of appointments. 

8. District CpuxjfS) Subordinate 
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Local limits jurisdiction of 
each of sevetid Subordinate 
’• Jud^s; 
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Sections. 

11. Local jui'isdicliou ^of District 
Munsiis. 

13, Jurisclicliou of District Judge 
or Subordinate Judge in ori 
ginal suits. 

Jurisdiction of District Muu- 
sil's. 

13. Appeals from decrees of Dis- 

trict Courts. 

Appellate jurisdiction of Dis- 
trict Court. 

Appellate jurisdiction of Sub- 
ordinate Judge. 

Disposal of appeal by District 
Judge. 

14. Valuation of suits for immov- 

able property. 

15. Power to require witness or 

party to make oath or affirm- 
ation. 

16. Law administered by Courts 

to Natives. ; 

17. , Judges not to try suits in| 

wbich they are interested ; 
nor to try appeals from dc- ; 
crees passed by them in 
other capacities. 

Mode of disposing of such suits 
and appeals. 

PART IV. 


Sections. 

E.’ccrcisc by High Court of 
powers conferred on Govern- 
ment by Act l&XXVII. of 
1850. 

21. Suspension of District Munsif 

by District Judge. 

Report to High Court. 

PART V. 

Ministeiuat, Officers. 

22. * Appointment, suspension or 

rcmov.al of Ministerial Offi- 
cers of District Courts. 

23. Appoiniment, &c., of Minis- 

terial Officer’s of Subordinate 
Courts. 

24. . Rules regidaling such appoint- 

ments. 

Duties of Ministerial Officers. 
Present Ministerial Officers, 
PART VI. 
Miscellaneous. 

25. Temporary discharge of duties 

of District J udge. 

26. District Judge may nominate 

to vacancy in office of Dis- 
trict Munsif. • 

27. District Judge to control Ci- 

vil Courts of District. 

28. Investiture of Subordinate 

Judge with Small Cause ju- 
risdiction. 

Investiture of District Man- 


' MtSCQNDUCT OF JUEOES. 

1 8. Snspehiriop of J udge by Local 

GoTmro|ttent, 

19. Suspenaitin of Subordinate 

Judge by .IIigb Qourt. 

^0, Suspension of 

fiifby High Cpilrti Com. 
mission of Inquiry, 


sif with similar jurisdiction. 
I. Power to invest -Small Cause 
Court Judge with powers of 
Subordinate Judge. 
Amendment of Modi^ Act 
I, of 1888, 

80. Vacation. 

Sou£i>ULE.-<-li»ac/ii«en^s rej>eal«d* ■ 
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Act No. HI. ot 1873, 

Passed by tub Goveknor-General 
OF India in Council. 

{Received the ae^ent of the Governor 
General on the 21 January 
1873.; 

An Act to consolidate and aracifd 

the law relating to the Civil Courts 

of the Madras Presidency subordi- 

iialo to the High Court. 

Whereas it is expedient to con- 

,, solidiite and amend 
IVeamulo. , , , . 

the law relating to 

the Civil Courts of the Madras 

rresidoTJcy bubordinatc to the High 

Court ; It is hereby enacted as 

follows I'’-* 

PART I. 
Preliminary. 

1. This Act may be called 
, '^The Madras Civil 
wrlt>U 0 . Courts' Act. ] 873”: 

It extends to all the territories 
for the timie bcinsr 

Local extent. i, .1 

under the {jovern- 
nicnt of the Governor of Fort St. 
George in Council, except the 
Tracts respectively under the juris- 
diction of the Agents for Ganjam 
and Vizsgapatam ; 

’ . And it shall come 

CojnniwwO'^ into foi^Bc on the first 
’”*’*'*^ day of March 1873, 

2; On and from ^at d^^y the 
enactments mention- 
Bep^ofon. in , the- schedule 
acM. ». . hereto' annexed^ sIwUl 


Short title. 


Local extent. 


of on. 

acim^nts. 


be repealed to the extent specif!^ 
in the third colnmh of such sche* 
dulc, ' , 

PART II. 

Establishment and CoNSTiTmoK 
OF Civil Coubts. 

3. The number of District 

(heretofore dcsignata 
dSX. 4' edZila)C,u.l.tob, 
established pr cou- 
tinued under this Act^> shall bo 
fixed, and may from time to time 
be altered, by the Local Govern-^ 
ment : 

provided that no increase to the 
number of such Courts shall be 
made by such Government without' 
the previous sanction of the Go- 
vernor-General in Council, 

4. The number of Subordinate’ 

Judges and District 
Siiborduiato Munsifs to bo ap- 
judgesMiaDia. pointed under this 
Act for each District^ 
shall be fixed, and may from time 
to lime be altered, by the .Local 
Government : ' ; 

Provided that no addition to the 
number of such officers shall he 
made by such Goverg^ment without 
the previous sanction of the , Go- 
vernor-General in Council. 

5. The place, at wEch any 

; Court under this Act ' 

loca' jjg hcW.mfliy fsie 

. fixcd> and 

time to time, he altered^ * , ■ 

in the ease of a Distiriet Court 
or a Subordinate Judges Court, by 
the Local Government, 
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in the ease of a District MunsiPs pointments made by the Local Go* 
Court, by the High Court. verument. 

6, Whenever the (^co of the The Local Government may, for 
Judge of a District good aifl sufficient 

office of District called a ‘'District appointment made 

dinate Jadg^*^ ^ Or of a Sub- under this section. 

ordinate Judge un- g. The present Zila Courts, 
der this Act is vacant. Principal Sadr 

or whenever the Governor-Gene- Vubor* and District 

ral in Council has sanctioned an din^to’ Judge*, Munsifs, shall be 
addition to the number of District respectively the first 

Judges or Subordinate Judges un- ‘ « District Courts,” 

der the provisions of section three tt Subordinate Judges,” and “ Dis- 
or section four, trict Munsifs” under this Act. 

the local Government shall ap- g. Every Court under this Act 
point to the office such duly quali- shall use a seal of 

ficd person as it thinks proper. Seal of Court. and di- 


7. Whenever the 

officoof District Munsif under this 
Idunsif. A 1. • A 

Act is vacant, 

or whenever the Governor- Ge- 
neral in Council has sanctioned an 
addition to the number of District 
Munsifs under the provisions of 
section four, 

the High Court shall appoint to 
the office such person as it thinks 
fit: 

Provided that he possesses the 


mensions as are, for the time being, 
prescribed by the Local Govern- 
ment. 

PART III. 
Jurisdiction. 

10. The Local Government 
shall fix, and may 
Local iiraita from time to time 

of jurisdiction 

ofDistrictCourt vary, the local limits 
Judge'”'^'^'"*^ jurisdiction of 

any District Judge 
or Subordinate Judge under this 


qualifications for the time being 
required by. the rules in this behalf 
which the High Court, with the 
previous sanction of the Local Go- 
vernment, are . hereby empowered 
to make and alter. 


Act : 

Provided that, where more than 
one Subordinate 

of^jorLdictlon Judge is af(t>ointed 
of each of so. t,, ^ny distHct, the 

Hate Judges. District Judge miay 


Every appointmmit made under assign to ca^h such 

this section shall be Subordinate Judge the local limits 
published in the of his particular jurisdiction within 
same maimer as ap- such district, . 
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The prcwnt Ipal. Hmihsi. oif the ajca allewtid by law, lie to the Di^ 
jurisdiction of evcty CivU Court tnct ; C^uit, except wlicn' Iho 
(other than thp High, Court) shall amQttn|t ;^; vajuo of thO' subject^ 
^ dcei^<^ .t<) hh^ehee&.fixed iiuider matter ^the sojt exoe<^e rupees 
this Act. five ;(lM)US 9 ndi. . in’ , 

, ^0 High Court shall fix, appeal , shall lie to ^ High pouxts 

Loosi jurit. from time provided that# ^heney^,,» fpb;* 

dicUon of pis», to time modify, the . „ , -ordiikte; . Jodies 

locftl jurisdictiou of , riBdiction of Couirt . IS estabhdbed 
District Munsifs* ’ « any. DiWct at a 

’12. yhe jurisdiction, of a Dis- . pjaeg r^ote i^om 

trict Judge or a Subf stetiou of, the District. Courts . 

DtaWcfc‘*j2dg« ordinate Judge ex- tbe High Court iqay, with the 
y SuborainaJo tends, suhjeci to the. proviono sanction, of the liOosl .6o- 
giml suite. contained in vernment, direct th^ ai^afa from 

the Code of Civil the decrees or orders, of Distriot 
Procedure, to all original suits and, Munsifs within the local limits of 
proceedings of a civil nature. the jurisdiction of such Suborctinato 

The jurisdictiou of a District *fndge bo preferred in the Court of 
JttrisdJettonof Munrif .extends* to the latter; 

DteWet Mim» all like snits and Provided aisQ,. that tbo Diriirlct 
proceedings, not Dh^sl of '“®y temovo 

otborwise exempted from hiscog« ^ ^ own Cpurt, 

nizauee, of which the amount or from time to time, 

value of the subject-matter does appeab so preferred, and dispcuie.of 
Hot exceed two thousaud five thorn himself, or may, sulijehl' ho 
hundred rupoas, the orders of. the High Coart, refer 

13. Regular, or special appeals, any ap})eals from the deetecs imd 
or appeals under orders of Dietrict Mansifii, prh&r« 
elcorSTof Madnw Regulation red in the Distriot Court, to any 

tdet Otvrtt, XL of 1832, section Subordinate Judge witbinv tho 

nine, shall, when District. . , , ' . ^ 

such appeals are allowed bylaw, 14. When ihp . subject-matter:; , 
lie. fmm .t^ deci^ and orders of vaioatloa of of amt orpiwv ' 
a, .Djs^tnt- ,C<mif^''ho the High .•u>teforl«ie«T-. heeding' is bndi’ia' 

.. ^ ‘“"W' 

Ajppe|£$ :fr^ shall, for the pur^efi^ of 

the jurisdictiou conferred '^y tiiitS 
Act, be fixed in manner provided 
DlitettttSuiii frwt ICnurifs shall, hy the Court Pees* Adi^. 1870, seo- 
.: I'^hen V'suoh tion seven, .clause v,.' 



14 Imjperial the leoaiu companion. , Acts." 


15. Every Court under this 

Act may requii^o a 

p»'*y <« 

paifcy to make any suit or othcr 
or affirm*, p^owediu^ pctlditfff 
in siieh Court tO' 
make such oath or afTirmation as 
is prescribed by the law for the 
time being in force. 

16. Where, in any suit or pro- 

Wadmini,. ceccding, it is ncccs- 

tered by Courts sary for any Court 
to Natives. 

decide any question regarding suc- 
cession, inheritance, marriage or 
caste, or any religious usage or 
institution, 

(a.) the Muhammadan law in 
cases where the parties are Muham- 
madans, 

and the Hindu law in cases 
where the parties are Hindus, or 
(i.) any custom (if such there 
be) having the force of law and 
governing the parties or property 
concerned, 

. shall form the rule of decision, 
unless such law or custom has, by 
legislative enactment, been altered 
or abolished. 

(c.).' In cases where * no spcciiic 
rule exists, the Court shall act ac- 
cording to justico, equity and good 
conscience. 

17. Ifo. District Judge, Suhor* 

‘ dioate Judge or Di^ 
-trict Muneif, shall 

r t *“ 

aerese , |j,e is a party 

or personally interested, or shall 
adjudicate upon any proceeding ' 


connected with, or arising out ol’, 
such suit, 

No District Judge or Suhor- 
nwtotryap- dinatc (Widgc, shall 

try wJy. appe*'* 

fchpiti in other affainrt a deer^c or 
capacities, . , i i - 

order passed by him- 
self in another capacity. 

When any such suit, proceeding 
or appeal comes be-» 
po^n^^of^th fore any such officer, 
saitB and up- jjg Bhall report the 
*’*’***' circumstances to tho 

Court to which he is immediately 
subordinate. 

The superior Court shall there- 
upon dispose of t!ie case in tho 
manner prescribed by the Code of 
Civil Procedure, section six. 

Nothing in the' last preceding 
clause of this section shall be deem- 
ed to alfcct the extraordinary ori- 
ginal civil jurisdiction of the High 
Court. 


PART IV. 

Misconduct of Judges. , 

18. Any District J udge, S ubor- 

. dittatoJadge,or Dis* 
Judge by Looftl trict Munwf may, 
Goverumont. f^r any misconduct, 

be suspended or removed by the 
Local Government. . 

19. Tho High Court Way, 
.j, , wheuoycr it jOfW «r- 

So^bo&aVi g«»t necessity for so 
Judge by High doiflg, suspe^d, a. 

Suhordinate' ’\jad|gh 
pending dhe" ordera of "tlio XjQoal 
Goveromeut, 
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Kxeroi^ by 
High Court of 
I towers confer* 
red pjf^ govern* 
ment by Act 
XXXVII. of 
im 


The Hig'h Ctort shftll ioimodi- 
alely report tUe circametaaces of 
each saspcastdn, 

and the Lodal Government shall 
make sueh order thereon as it 
thinks fit. , ^ 

20. The High Court may sus- 

SuspcMiohof peod any District 
District Munsif Muusif Who IS allcg- 

CoihtafLoi"'irf to have miscon* 
Iwmiry. ducted himself, or 

may appoint a commission for en- 
<tuiriog into his alleged misconduct. 

The provisions of Act No, 
XXXVII. of 1850 
(for rigvlating e»- 
quiries into the 6o- 
Aaviour of public ser- 
vants) shall apply 
to enquiries under 
this section, the powers conferred 
hy that Act on the Government 
being exercised by the High Court. 

On receiving the report of the 
result of any such cncpiiry, the 
High Court may, if it think lit, 
remove the Munsif from office, or 
suspend' him, or reduce him to a 
lower grade. 

'21. Thu District Judge may 
. suspend from office, 

SuepeMlonof , ‘ ’ 

District Munsif wneaovcf ho sees 

urgent, necessity for 
so doing, any Dls- 
triet :I^ani^F ui^er his centrol. 

' ''Ifleidvet ' .'a District ■ J «dge‘ cx- 
to ■* erci&s t^e power 
co^femd by' thfesec. 

, , ho shaUfortho 
tvilh“ to the dligh Court a ifuft 
report , of tho oifcviwstdnccs of tlio 


Appolniinefttf 
BUspension or 
removal ' of 
Miniotor ial 
Otiicer6' of Dis^ 
tl'iot Court9» 


Appointment, 
Scor, of Miniai* 
terial Officers 
of Subordinate 
Courta. 


eases, ' t<^ther Mth' the evidence, 
if anjrf 'and the High Court shall 
make ' «ieh.i ordrt ,a9. it 
thinks fit.' . ' 

PARTV. 

OfiicBna. 

22. The . MimsUrtal Officers of 
the District Courts 
shall be appointed, 
and mff he suspend* 
ed qf removed, by 
the Judges of such 

Courts, whoso Oldens in such mat* 
ters sH^l be firiah , ' . 

23. The Miuistcrifd Offirtrs of 
the Courts of .the 
Subordinate, Judges 
and pistriqt Munsifs 
shall^. be appointed, 

and may bo suspend* 
ed or removed from office, by such 
Subordinate Judges apd pirt>^ist 
JHunsifs, rcspectiveiy,i subject to 
the approval or confirmatiou of the 
District. Judge within ^hosc juris- 
(Rotipn such Cubits ar€;,8i,t(rate. , 

24. jteverjr appointment under 

this part sholi ho 

puiotmeuts. rules as the Local 
^oyemmeht from 
time to time prescribes on this 
behalf. ■ 

person, appointed* &^nder 

ot *^^'3 Part 

form such, duties as 
may from thoe to 
time bo imposed upon him, liy the 
presiding oflicoy of the Court to 
which he belongs, ’ 


?iini8terial 
Office 
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Tho prescut Miuistotial Officers 
i){ the Courts under 

^ToSS?' ‘M* A«VrtaU ..I* 

deemed to h^vc been 
appoiuted under this Part^ 


PABiT VL 

MiscbllaiTeous* 


25. 


PUtrktJii^ci 
may ssomwate 
to vtuftMfiy la 
of Pistrlpt 
Mttnisif. ^ 

orders of tfie 


In the evont of the death of 
the District Judge^ 

di»ci2 ■ or of being in, 
ties of District capacitated by ill* 

fop 

the performance of bis duties, 
or of his absence from the sta- 
tion in which bis Court is licld, 
the . senior Subordinate Judge of 
the District shail, without inter- 
ruption to his ordinary duties, 
nssumo ebargd of the District 
Judge’s officie, and shall discharge 
such of the current duties thereof 
as are conneeted with the filing of 
suits and appeals, ths execution of 
processes and the like, 
and shall continue in charge of 
the office nntil the same is resumed 
or assumed by an offiddr duly ap- 
poitrted thereto. 

86. Hie DistHct Judge/ on the 
occurience within 
his district of any 
vacancy in the omed 
of IHstriet liiintif 
tiihy> pendmgf the 

epuft thereon, 

appoint isttoh' perpCh as ho thinks 
fit to (let in such office ; 

ahd he shall af onoerp^ttto 
the High Court the pceurxencc of 


every soob vacancy and snehi ap- 
pointment. 

87. Subject to other pro* 

. , visijona/ipf thm Act 

M.a 

Courts of Dis** tho timo beiog in 
,'fQfce: and prescribed 
by tho High Court in this behalf, 
the general control over : all tho 
Civil Courts under this Act in hny 
District is . vested in the District 
Judge. 

28, The Local Government may, 
by notification in the 

sSSi'J Gazette, ia. 

Jqdgo with ycst. Within shch 
SuhmI Cause i i -j. *i 

jurisdiction. *ocal hmits as it 

shall from time to 

time appoint, 

any Subordinate Judge with the 
jurisdictiou of a Judge of a Court 
of Small Causes for the trial of 
suits cognizable by such. Courts up 
lo the amount of rupees five 
hundreds 

District Munpif with 
the same jurisdiction 
up tp the amount of 
rupees fifty, 
and may, by Kke 
notification, whenever it thinks fit, 
withdraw such jurisdiction from 
the Subordinate Judge or Munmf 
so invested. 

28. Section, fi%<;ono, . ; 

be jread as if, fw the 
words . Friaeipal 
Sudder the ' 

wp|ds Suboidinato 
Judge” were sttbsUtuted*' , . 


and 


any 


Investiture of 
DistfiGt Munaif 
With similar ju- 
risdictiotle 


Power to 
invest Small 
Cause Court 
Jud^ewith pow* 
ers ofSubordi'* 
natc Judgd. 
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Part V.- 


2, For section twenty-seven of 
the said Act XXI. of 1856, the 
following section shall be substi- 
tuted 

^^27. Persons taking out li- 
censes for the retail 
sale of spirituous and 
fermented liquors as 
aforesaid shall pay 
for every such license such fee, tax, 
or duty, as may from time to time 
be fixed with the sanction of the 
Board of Revenue ; or a fee, tax, or 


Fee, tax, or 
duty payable for 
retail license. 


Tbo Lieute- 
nant-Governor 
may direct that 
all births, or 
deaths, or births 
and deaths shall 

duty, adjusted or regulated in such iny 
manner and in accordance with 
such rules as the Board of Revenue 
may prescribe ; and such fee, tax, 
or duty, shall be Specified in the 
license, and shall be payable in ad- 
vance or at such periods as the said 


BENGAL COUNCIL ACTS. 

Act No. IV. of 1873. 

An Act for m^utering Births and 
Deaths* 

Whereas it is expedient to pro- 
vide the means for a complete re- 
gister of births and deaths ; It is 
hereby enacted as follows 
The Lieutenant-Governor may 
at any time, by a 


notification publish- 
ed in the Calcutta 
Gazelle y direct that 
all births and deaths, 
or all births, or all 
deaths, occurring 
within the limits of any area after 

a certain date to be 
6ne”'’iS'’rf warned in such noti- 
such area, lication shall be re- 
gistered, and for that 


Board may direct. Any sale of 

spiritaou. or tomMlcd liqu.,, .. 

r 1 . such area, 

aiorcsaid in less*nuantity than two , , . , . 

imp.,i»l g.Uo„. .n. tea of , f™* ^ /al* Hia 

quart boUla. .hall la laM to bo a 
^ „ area so defined. 


retail sale,’’ 

L. A. Goodeve, 

Offtf. Asst, Secy,, Goi t, of Bengal, 
Judd, and Legislative Bepls. 


The following Act passed by llic 
Lieutenant-Governor of Bengal in 
Connoil, received the assent of His 
Honor on the 2lst April 1878, and 

having been assented to by His 

Excellency the Governor-General district, and may at any, tfiiao for 
on the 25th Jane' 1878, is t^hy sufficient reason disnrim any-^eh 
prpmulgated for general infotma- registrar, and may' fill; tip any 
tion.'-r- v ‘ vacancy in the office of r^gtetrar. 


2. Tho magistrate of the dis- 
trict may, for the 
purpose of such re- 
gistration, di videany 
such area into such 
and so many dis> 
tricts as ho may think fit, and may 
appoint ono or more persons to he 
registrars of births or of deaths, dr 
of births and deaths, within such 


Magistrate 
may divide area 
iuio districts, 
and may ap- 
point registiara, 
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M.-i^ylstratc to 
]tuhli(ih li»fc of 
rpsjiakrars. 


The magistrate shall cause to be 
published a list con- 
taining the name 
and place of office of 
every registrar in the 
area, and specifying the hours of 
llie day during which such regis- 
trar shall attend at his oiUcc for 
the purpose of registration, 


3. Every registrar shall have 
an office within the 
irar^o^iwo an district of which he 
is appointed regis. 
trar^ and shall cause 
his name, with the addition of re- 
gistrar of births (or of deaths, or 
of births and deaths, according to 
his appointment) for the district 
for which he is so appointed, and 
notice of the hours during which 
he will attend for the purpose of 
registration, to be affixed in some 
conspicuous place on or near the 
outer door of his office. 


4. The magistrate shall cause 

to be prepared a suf- 
Coiomisaionerg « . , t r 

to havo regis- ucicut number Ol 

ter books pic- ycijister books for 
pared and nuui- ® . 

bored. making entries or 

all birtbs or deaths 
or both, according to such forms as 
the Lieutenant-Governor may from 
time to time sanction ; and the 
pages of such books shall bo num** 
bored progressively from the be- 
ginning to the endj and every 
place of entry , shall be also num- 
bered progressively from th^ bc- 
. ginning to the end of the book j and 
.every entry shall bo divided from 
following entry by a line. 


Kegiatrar to 
inform himself 
of, and regis- 
ter,., births ami 
deaths. 


5, Every registrar shall inform 
himself carefully of 
every Jbirth, or of 
every ^death, or of 
both, according to 
his appointment, 
which shall happen in his district^ 
and shall register, as soon as con- 
veniently may be after the event, 
without fee or reward, the par- 
tieulars required to be registered, 
according to the forms mentioned 
ill the last preceding section, touch- 
ing every such birth or every such 
death, as the case may be, which 
shall not havo been already regis- 
tered. 


6, Every chokidar or other vil- 
lage watchman in 

Chokidar to ^ , 

obtain particu* area to which 

lars ana to re- tJjis Act shall apply, 
porttoregiatrar. j * w / 

or where there is no 

chokidar or other village watchman, 
such person as the magistrate may 
appoint, shall be required to report 
every birth or death occurring 
within his beat to such registrar 
and at such periods as the magis- 
trate may direct, lie shall obtain 
in writing if possible, and if it is 
impossible for him to obtain in 
writing, be shall obtain verbally^ 
from any person who is bound to 
give information of the bi^rth or 
death all particulars which arc re- 
quired to be known and I’egistered, 
and he shall report such particulars 
to tho registrar# Any chokidat pr 
other village watpbi 
man or Atlbor person 
so appointed wlm. 
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wilfully or negligently refuses or 
omits to produeo sucli writing, if 
any, or to report such birth or 
death, shall be punishable at the 
discretion of the magistrate with 
fine which may extend to two ru- 
pees. 

7. The father or mother of 
every child born 
!^‘thin snch area, or 
luatioa of birth, in casc of the death, 
illness, absence, or 
inability of the father and mother, 
the midwife assisting at the birili 
of such child, shall, within eight 
days next after the day of every 
such birth^ gi^o information, either 
personally or in writing, to the 
registrar of the district, or by 
moans of the chokidar or other 
village watchman or other person 
as provided in the last preceding 
section, according to the best of 
his or her knowledge and belief, of 
the several particulars hereby re- 
quired to be known and registered 
touching the birth of such child. 

Any person who re- 
neglects to 
give any informa- 
tion, which it is bis duty to give 
under this section, shall bo punish* 
able at the discretion of the magis- 
trate with fi^ue which may extend 
to ilive rnpera. Provided that not 
more than, one person shall be 
punishable si the discretion of the 
magistrate ;for Bttdi mihsal or heg- 
lect'to give informatioD. 


8. The nearest male relative of 
the deceased present 

''“‘I’- O' 

tion of death. attciidauco during 
the last illness of any 
person dying within such area, or, 
in the absence of any such relative, 
the occupier of the house, or, if the 
occupier be the person who shall 
have died, some male inmate of 
the house in which such death 
shall have happened, shall, within 
eight days next afkr the day of 
such death, give information either 
personally or in writing to the re- 
gistrar of the district, or by means 
of the chokidar or other village 
watchman or other person as pro- 
vided in section 6, according to the 
best of his knowledge and belief, 
of the several particulars hereby 
required to be known and register- 
ed touching the death of such per- 
son, Provided that no person shall 
be bound to give the name of any 
female relative. Any person who 
refuses or neglects 
to give any informa- 
tion, which it is bis 
duty to give under this section, shall 
be pnuishablo at the discretion of 
the magistrate with fine which may 
extend to flve rupees. Provided 
that not more than one person 
shall be punishable for such refusal 
or neglect to give information. , : ■ . 

9. Any registrar wjhe refttseS 
or ncgleete tie re* 

ing to register. Qt . death , f ocohrring 

irithfn ‘•hiir district ' 
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wliicLi be is bound to register, 
within a rousonablc time after he 
shall have been duly informed 
thereof, or demands or accepts any 
fee or reward or other gratiticatiou 
as a consideration for making such 
registry, shall be j)unishable at the 
discretion of the magistrate with 
fine which may extend to fifty ru- 
pees for each such refusal or neg- 
lect. 


10. Whoever wilfully makes or 
, causes to be made, 
wilfully giving lor the purpose of 
tion^ being inserted in 

any register of births 
or deaths, any false statement 
touching any of the particulars re- 
quired to be known and registered, 
shall be punishable at the discretion 
of the magistrate with a fine not 
exceeding fifty rupees. 


11 . 


In nmumci^ 
pality under Act 
III. «f im the 
comm'iBsion6r9 
may arrange for 
keepiog a regis'* 
ter of births or 
deaths, or both. 


In any place to which the 
District Municipal 
Improvement Act 
shall have been ex- 
tended, the munici- 
pal commissioners 
may, if at a meeting 


specially convened for considering 


such question, they shall so deter- 
mine, arrange for keeping a register 
of all births, or of,jill deaths, or of 
all births and death^ccurring with- 
in the municipality. On and after 
a date to be fixed at such meeting, 
the commissioners shall in such case 
he authorized to provide out of tho 
municipal fund for the employment 
of a sufficient number of registrars, 
and for the expenditure necessary 
for the maintenance of such regis- 
ters, and shall exercise all the 
powers of a magistrate under this 
Act ; and all the provisions of this 
Act shall be deemed to apply to 
such place. 

13. The magistrate of a district- 
may depute any sub- 
may a ordioato magistrate 

subordinate ma- to CXCrcise the pOWCtS 
gistratc to dig. , , . .. 

chargethefunc. and to perform the 

tionsofthemn. duties vested in the 
gistrate. magistrate by this 

Act, within such district or any 
part thereof. 

L. A, Goodeve, 

Offff, Asst. Secy., Govt, of Bcnyal^ 
Judcl, and Beyislalive Depts, 
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be allowed for the whole time 
a^^ainst the persons in possession. 
That was in reality the same thing, 
blit leaving the period for which 
each would bo liable to be detcr- 
niined in the execution of the de- 
cree. Subsequently, the High Court 
appears from the proceedings to 
liave declared that that was and 
Mr. Bagram, who represented Mr. 
Gasper, was declared to be sepa- 
rately liable for the rent of 1259 
(185‘>). Although these persons 
were joined in the suit in this way, 
yet wo must treat the decree as 
what it ^iist have been by law, a 
decree against one person for the 
rent* of one period, and a decree 
against the other person for the 
rout of another ; and I think such 
a decree as this, although it is on 
one piece of paper, is in fact two 
decrees, a separate decree against 
each for the sum for whieli each is 
liable. When we come to apply to 
that the terms of Sec 20ofthelawof 
limitation, there is really no difticul- 
ty ; the decree is" to be kept in force 
against each, and to be treated as 
a separate decree against each in 
such a case this, as it would in 
the case of persons sued for con- 
tribution, because it is a separate 
liability, and each is liable only for 
his own share. I think that, al* 
though the decree is made in one 
suit/ it is in reality and substance 
a jsoparate decree gainst each for 


the portion for wliich each is de* 
dared to bo liable, 

Wo must answer to the question* 
which is put to us that, in ^nch a 
case as this, the proceedings are 
not sufiicient to prevent the law of 
limitation applying to the other 
defendant. 

CALCUTTA HIGH COURT* 
T/te 3rd Jammy ^ 1873. 
PaosuNNO CoouxK GnosE {pofdL^) 
rj. 

TAlllJUKNATir SuiCAU {Plaintiff,) 
Absolute power of Hindoo Widow on 
property received by her as (jifC 
from, her husband — Will — Lis* 
inheriting of Sons, 

A Hindu died, lea viug ft widow, twosoii« 
(infanta), and a dau;;hter, and makinjja will 
of which tho material pait is T give, do- 
vise, and bequeath unto my wife SreonuUty 
Luckhy Money Do.ssee and her heirs and 
asaigus for ever all my real and persona! 
estates and effect*?, and do appoint my said 
wife sole executrix of this my will/' Held, 
that tho husband gave to his wife absolute 
power of disposing of the projicrty. 

It is not necessary that there should be an 
express declaration of his desire or intention 
to disinherit his sons, if there is an actual 
gift to some otln^ person oxptessed in clear 
and unequivocal words. 

The fuels of tho case aro as fo^ 
lows : — 

* Whether in tho ease of aueix a debreo 
as was sought to ho executed In thin caAc, 
proceedings in execution >gniftat of the 
defendants are suftiolent to pT^vent the la^r 
of limitation applying to of ©xecuUon 

against the other.* I ’ » . . 
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The subject e( dispute iii this 
suit is iTite.in property which ori- 
ginnlly belougod to one lIuiTonundo 
ISiiviu\ The pJaintiffnnJ the defen- 
tlaut arc both his gnindsonS'; the 
plaintiff being: the son of a son, 
while the defendant is the son of a 
daughter. 

Ilurroiiundo Sircar died in 1S33, 
leaving a widow Luekhy Money 
J)ossce, and two sons Shamaeburn 
and Woomaoluirn, and a daughter 
llaynioncy, Shiunaehurn died in 
18d9 without issue, but leaving a 
widow named Jiamproo.si Dossec, 
who died in 1S55 or 1850, Woo- 
inachnrn died in lS5 i, leaving one 
son, the plaintiff. Raymoney, the 
-daughter of Hiirronundo, is still 
alive, and the defendant Prosuuno 
Coomur Ghosc is her son. 

Hurronundo Siren r made a will 
in English, whicli was apparently 
j^ropared by an English attorney, 
but which is signed by the testator 
in Bengali. It consists of only a 
few lines, and the following is the , 
material part of it : — I give, de- | 
vise, and bequeath unto my wife 
Sreemutiy Luekhy Money Dossee 
and her heirs and assigns for ever 
all my real ai\d personal estates 
and effects, and do appoint my 
said wife sole executrix of this my 
Avill.” 

Luekhy Money in her life-time 
executed a deed of gift to the de- 
fendant Prosunao of a six-anna 
share of the family dwelling house 
which is the subject of this suit. 

• The i>laiutill now seeks far a de* 


claration that Luekhy Money did 
not, under the will of Hurronundo 
Sircar, become the absolilto owner 
of the property, and tha^ she had 
no right to alienate any portion of 
it, or to give to the defendant the 
six anna share of the dwelling 
house which she gave by the deed 
of the 18th October 1856. The 
plaintiff contended that although, 
according to the literal meaning of 
the words used in Hiirronnndo^s 
will, the whole estate of Ilurronun- 
do Sircar was given to Luekhy 
Money absolutely, still, on the pro- 
per construction of the will, that is 
to say, if the will be construed not 
with reference to English law, but 
with reference to Hindu iaw, and 
to the habits and customs of the 
Hindus, the Court ought to hold 
that the will gave her no ahsolute 
interest, but merely appointed her 
to bo trustee and manager of the 
estate for the benefit of the sons of 
the testator. 

Maepherson, J. (before whom the 
case was originally tried) decreed 
the plaintiff's claim to recover 
the six-anna share of the dwell- 
ing-house, observing I think 
that the plaintiff's contention is 
right. Considering that the will 
is the will of a Hindu ; considering 
that he bad at that time two in- 
fant sons; and considering that 
there is no expression or indication 
any where of a desire to disinherit 
his sons, and that there was no 
reason why he should desire to. dis- . 
inherit them, 1 think I must 
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assume that ho did not mean to 
disinherit them, and that the will 
must be read as merely making 
over the property to the wife to bo 
held by her iu trust for the infant 
heirs/' 

From this decision the defendant 
appealed. 

The judgment of the Appellate Court 
(consisting of Couch, C. J. and 
Markby, J.) was delivered by — 

Couch, C. J. — The suit is brought 
by Tarucknath Sircar who claims 
the whole of the propert}'-, and ho 
asked that it might bo declared 
that, under and by virtue of the 
will of Ilurronundo Sircar, Luckhy 
Money Dossee had no power to de- 
vise the property included therein. 
Macphersoii, J., made a decree iu 
the jilaintitFs favor, holding that 
the will of Ilurroriundo Sircar 
must be read as merely making 
over the property to the wife to be 
held by, her in trust for the infant 
heirs. He says in his judgment 
there is no doubt that the ques- 
tion which has been raised is one 
of great importance to Hindus, as 
bearing npon the question of the 
principles upon which the Courts 
ought to iiet in construing wills* 
made by JHndus/^ I quite agree 
to this; but it appears. to me that 
the principles upon which the 
Courts ought to act have been 
authoritatively de^rmined^ and in 
the present ease we have only to 
apply them* In SmmuUy Soo^Je^- 
mon^g ^ Dossee, vs, Dmobundhoo 


Mullic/c,^ Uio Judicial Committee 
say: — The Hindu law, no less 
than the English law, points to the 
intention as the element by which 
we are to be guided in determfn* 
ing the effect of a testamentary dis- 
position i nor, so far as we are aware, 
is tliore any difference between the 
one law and the other as to the ma- 
terials from which the intention 
is to be collected. Primarily the 
words of the will are to be consi- 
dered. They convey the expres- 
sion of the tostator^s wislios ; but 
llio meaning to be attached to them 
may bo affected b}’’ surrounding 
cireuinstanccs, and where this is 
the case, those circumstances no 
doubt must be regarded. Amongst 
the circumstances thus to bo re- 
garded, is the law of the country 
under which the will is made, and 
its dispositions arc to be carried 
out. If that law has attached to 
particular words a particular mean- 
ing, or to a particular disposition 
a particular effect, it must be as- 
sumed that the testator, in the 
dispositions which he has made, had 
regard to that meaning or to that 
effect, unless the language, of the 
will or the surrounding circum- 
stances displace that assumption, 
These are, as we think, the princi^ 
pies by which wo ought to be guid- 
ed in determining the case before 
ds; and wo must first,; therefore, 
consider what was the mtentidn of 
the testator to l^e .cqUeeted from 
the words of his will/^ 

• C, ko9!j;*j'a ladiftu at p. tRjO,* ' 
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Although the will was signed 
by the testator in Bengali, I think 
it must now bo assumed that it 
was explained to him, and that he 
understood its meaning. If it was 
not, and he did not understand 
what ho was siguiag, there would 
be no qu(3stion of construction, for 
it would not he his will. Probate 
of it was granted by the Supreme 
Court, and its validity has never 
been questioned . Maepherson, J., says 
he lias no doulit the whole family 
thought that Luckhyinoiiey was ab- 
Folute owner of the property, and 
Lad the rigid to dispose of it at 
jdeasure. It appears to me that the 
words of this will unequivocally 
show that it was the testator's in- 
tention that his wife should become 
the absolute owner of all liis pro- 
perty. That is the meaning which 
the law has attached to the words 
Le has used, and there is nothing 
in the language of the will to dis- 
place the assumption that he had 
regard to it; for the appointment 
of his wife as solo executrix iS 
made with the view to complete 
the gift and enable her to obtain 
probate. 

The surrounding circumstances 
are, as Maepherson, J., says, that the 
testator was a Hindu,' and that be 
Lad at the time two infant sons, 
and there was no reason wliy 
he sliould-dcsiro to disinherit themt 
VVe cannot tell wljat reason he had 
for making a will, but the fact 
of his doing so shows, in my 
opinion, that he intended Jjig wife 


to be something more than a 
trustee and manager for the in- 
fant licirs as she would Jjave been 
such if he had not maii|e a will. 
It is not to ])c assumed that he 
made this will without reason : and 
if he, a Hindu, thought it rigid 
to make a will, it may well 
be that he thought ho might 
leave to his wife to make a proper 
disposition of his property amongst 
his family. The learned Judge 
lias declared her to be a trustee 
when the will contains no words 
whatever to create a trust. It< is 
not, in my opinion, necessary that 
there should bo an express decla- 
ration of his desire or intention ft) 
disinherit his sons, if there is an 
actual gift to some other person 
expiv-'sod in clear and unequivocal 
words, and -I must respectfully dis- 
sent from the dictum of Phear, J., 
in the case** referred to by Maepher- 
son, J, Nor can 1 agree with liim in 
thinking that Ihcro is no indica- 
tion of n desire to disinherit liis 
sons. Allowing that a Hindu is loss 
likely than any other person to dis* 
inherit his sons, it still appears to 
mo that his desire and intention to 
do so may be shown as in ilio case 
of another person by the disposition 
he makes of his property, 

Upon the construction which I 
think I must, put upon this will, 
tlio point taken by the, Counsel for 
the respondent," the plaintiff, that 
the property being the gift of a 
husband to liis wife was inalien- 

ili.Tril.rVvI X., p 27 iT' 
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able^ and on her death would de- 
scend to the heirs of the husband, 
docs not arise. Theliusband has 
given to his wife an absolute power 
of disposing of the property which 
she lias exercised. This was not 
an ordinary gift by the husband 
to his wife to winch the authorities 
cited might apply. 

I think, therefore, that the de- 
cree should he reversed, and the 
suit must be dismissed with costs 
on scale No. 2, including the costs 
of the appeal. 

Appeal allowed. 

(^ALCtlTTA HIGH COURT. 
TAe Augiffit, ]Sfl6. 

]\Ikku Sujao Aja Kji.\n Nawab 

ZoOLFCKAU DoWLA lUUAlJOOH, 
(J)efendanl^ 
versus 

Lvlla Kasj[ 15 enatii Doss & others, 
(Plainfiffs^) 

Objeet C ross-exauAnalUm, 

TIjg Gssouce of crosi*^exiuninfition is, tliat 
it ia the interrogdlioii ))y the a<Jvooate of one 
}>arty of ft wituesa called by hts adversary 
wiLli the object cither to obfcalu from such 
ndmiaaious favoraolc to lib case, oi 
to discredit him. 

This is a suit by Lalla Kashce- 
nath, describing himself as a oo- 
sbarer and managing member of 
the firm of Kasheenath Doss and 
Benarussee Doss (now deceased), 
against Meer Sujad Ali Khan 
Zoolfukar Dowla, for the sum of 
‘Bs. 9,081-7-6, on balance of an 
account for, the price, of buildings, 
works; and repairs alleged to have 
been executed by the plaintiff^s 
fiiln at the defendant's rc<][U 0 st, ' 


The effect of the defendant's 
answer is that his dealings were 
with Benanissee Doss only ; that 
the plaintiff was not a partner of, 
or CO -sharer with, and was not the 
heir of, Beuarussce Doss ; and that 
he bad not obtained a certificate 
under Act XXVJI. of 1860. ' 
j Secondly . — Ho pleaded that the 
1 suil was liarred by limitation. 

I Thirdly . — He denied all liability, 

, stating that the claim was a frau- 
; duhuit one, and that books produc- 
ed by the plaiiitilf bad been manu- 
factured for tile purpose of support- 
ing it. 

Fonrthip, — He .said that Benavus- 
sce Doss, having acted as his 
cafehier from 1269 to 1280, had re- 
ceived sums of money and jewels 
amounting to Rs 8,01,802, of 
which full details arc giveu; that 
ho had rendered no accounts, 
though repeatedly called on to do 
so ; that there was a cash balance 
due from Inni for which the defen- 
dant was about to sue, when the 
phiintiir brought this .suit in order 
to make it appear that there was a 
balance in his favor. 

Laetlij. — That the orders for all 
work such a.s those referred to Averc 
given l)y the defendant to Bena- 
vussee, not under any agreement or 
understanding that ho was to be ' 
paid as a contractor, but as ordh^s 
given to him as a servant, and the 
works were executed at the expense 
of the defendant. 

The evidence was vevy fully and 
carefully taken on the 4ih, 5tb, 6tii'| ‘ 
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7tlj, and 8th of December 1865^ 
before Baboo Koonj Lall Bancrjea, 
Principal SudJer Ameeu of the 
Twenly-foiu* Pcrguiinahs^ acting 
during (be absence on deputation 
of Baboo Girish Chunder Ghoso, 

We observe, however, that Ma- 
Iiomcd Jafiir Ali Khan having stat- 
ed ill his examination-ill-chief, as a 
witness for the defendant, that 
Benarnssce Doss was Tiihblldar, 
and, without any doubt, servant of 
the defendant; that he did not 
know whether rujiees, jewels, and 
clothes, were deposited with him ; 
and tliat he used to carry out any 
orders given him by the defendant, 
lift was asked by the plaintitrs 
vakeel, on cross-examination, Do 
you know if he had similar deal- 
ings with other jiarties The 
question was disallowed by the 
Principal Sudder Amcen, on the 
ground that this was a plaintilPs 
question, but that the witness was 
not the plaintiff'^s witness. It is 
clear that the Princiiial Sudder 
Ameen was wrong in disallowing 
this question. It might have been 
of considerable importance to the j 
plaintiff if he could have shewn 
that Benarusspe was not a mere 
cashier of the defendant ; that he 
received the defeudanPs money as 
be did that of any other person, 
and kept it merely as a banker* 

The plaintiff^s vakeel was fully 
justified in using all the arts of an 
advocate to extort admissions from 
the defendant's witnesses leading 
to that inference. 


Similar questions were pul to- 
Moonshee Siifdar Ali, and disal- 
lowed fur similar reason^ 

■jf ^ * -K- # -K- 

Before we pass to the considera- 
tion of the general merits of the 
case, we will make some observa- 
tions with reference to the disal- 
lowance of the questions aliove- 
mentioned. 

The essence of cross-exami nation- 
is, that it is the interrogation by 
the advocate of one party of a wit- 
ness called by liis adversary with 
the object either to obtain from 
such wiUu?ss admissions favorable 
to his cause, or to discredit him. 
Cross-examination is the most etlee- 
tive of all moans for extracting 
truth and exposing falsehood. 

Sitting as a Court of A])peal, 
wo have constantly to regrot that 
witncs^c3 have not been cross-ex- 
amined in the Lower Co^jirts in the 
mofussil, An instance ivas re- 
cently brought to onr notice, in 
which a Principal Sudder Ameen, 
having himself summoned a wit- 
ness and examined him, refused to- 
allow any question to be put to him 
by either of tho parties to the cause. 
And in appeal to this Court, in 
consequence of the absence of ma- 
terial evidence on explanation which 
that witness could have given had a 
question been put to him, we wero 
informed that the appellant wOa 
compelled tp assent to a compro- 
misc. 

Now, it is a well-known rule that 
all witnesses examined in-ohief> vv 
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^woviiy are sabji^i to oross-cxanii- >vhich lie must necessarily either 
nation. The test fur determining confess what is desired^ or ooutra- 
vvhether the depositions of witness- diet his former statements. If 
es who are absent, or who have this docs not happen it may be- 
been examined in a former suit, can come apparent that he will not 
be received; is, wliether the party speak, or he may bo drawn out and 
against whom they are to be used detected in some falsehood foreign 
bad the power to cross examine, to the cause : or by being led on 
If be could not have cross-examined, to say more than the matter re- 
Ibe deposition of the witness ought quires in favor of the accused, the 
not to be admitted agaiiisl him. Judge may be led to suspect him, 
We think it not out ol* i>lace to which will damage his cause not 
^ . refer to a cohibrated less than if he bad spoken the 

passage of Quinli- truth against the accused. It some- 
^H^iivuloiicc, p. bail oil the subject of times liap|5ens that the testimony 
c ross-cxamin.atioti,'^ given by a witness is inconsistent 
of whieb wc have given a free with itself. Sometimes (and that 
translation. Ho says: — “ In deal- | jg the more frecpicnt case) one wit- 
ing with a witness wlm is to be j contradicts another. A skil- 
conipelled to .speak the truth j interroiiation may produce by 

against his will, the greatest sue- | which usually h»appens ac- 

cess consists in drawing out what | cidentally. Apart from the cause, 
lie wishes to keep back. This can j ^^itnesses are usually asked many 
only be dope by repeating the in- questions which may be useful, as 
terrogalioii in greater detail. He to the lives of other witnesses, as to 


will give answers which he thinks 
do not hurt his cause : and after- 
wards, from many things which he 
will have confessed, he may be led 
into such a strait that what he will 
not say, he cannot deny. For, as 
in an oration we generally collect 
scattered proofs, which singly do 
not appear to press on the accused, 
yet by being put together prove 
the charge. So a witness of this 
sort should bo asked many things 


their own character and position, 
any crimes they have committed, 
their friendship or enmity to the 
parties, — in the answers to which 
they may eitlior make soine useful 
admission, or be detected ^ either 
in a falsehood or the desire of in- 
juring the opposite party 

The faculty of interrogating wit- 
nesses effectively is one which re- 
quires a careful study, and a con- 
siderable knowledge of human na- 


as to what went before, what lure. It is one of the highest arts 


came after, — as to place, time, and of an advocate, and . only be 
persons, , and other things, so that acquired after years of observation 
he may fall upon some answer after | and experience* * -Hr * 
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COUNClij. 

7'//t> Ut'i April, 187;j. 
Dkbkndko Naiuin Roy, 

versJta 

Coo^[\R CiiUNDioa Nath Roy. 

Appeal from fhe CalcuiUi IVipk 
Court. 

Svlsfanliul grovad regnisitc for 

hHpeaching the loag title of an 

Aifcthm^piircliaser. 

WJion ii property vv;is sold iji satisfaction 
ol tlccree-J wliifli had been i oeovuted aflecting 
the estate of the deceased owner, and the 
proceeds applied ainon^^ tin: docroe»hoMci», 
the sale could not be held to Iwve C(»uveyul 
only the life-bitriiost of Ins widow, altlioin^h 
the sale was had under an attaelunont issued 
in the suit of certain inoitoaj^eeH whose 
lion Appears to have been created during 
her possession of the estate. 

It is not necessary for ilioir JjoitI- 
sliips to express at any length tiic 
grounds on whieli they think lliat 
this appeal inu&t be ad missed. The 
plaintiir comes into (Jonrt to follow 
into the hainls of the defendant, 
who by intermediate transfers has 
ao(juired the title of the purchaser 
at an acution-sale, which took place 
so long* ago as the 10th June 1818, 
the property which was then sold. 
The grounds upon which he does 
this are, that the late Rajah Shib 
Prosaud Roy, who died sometime 
before the salcy was the undoubted 
owner of tln^ property, that Rajah 
Shib Prosaiid Roy loft m Uunoo- 
ttHittec puttro, by which he autho- 
rised his widow to adopt a son j and 
that in the year 1850, then rnovo 12 
years after the sale, she exercised 
that power iu favor of him, the plain* 


I tiir. However, nothing turns uj)on 
the point of time. His contention 
is that the sale must taken to 
have been a sale of micrcly the 
widovv^s interest, and that upon her 
death, in the year 1865, his interest 
for the first time accrued, and that 
he’ was therefore entitled to com* 
inence this ^uit for the purpose of 
recovering the property in July 
1868. Tlie nature of tlie Unnoo, 
muitoe puttro was peculiar, in (hat 
it did not leave the widow^s estate 
to be defeated immediately by tlio 
adoption, as in the ordinary case, 
bill gave to her in the event of an 
adoption, a life-interest in the pro-* 
perty, lienee the interest of the 
appellant did not coniinciice until 
the widow^s death. 

If this suit were successful, it 
certainly would be a flagrant in- 
stance of the extreme in convenience 
which arises so often from the li- 
mited nature of a Hindoo widow'.*?! 
estate, and from the confusion which 
is introduced into tlie devolution of 
estates by authorities to adopt, 
which for a considerable time arc 
not acted upon. But, of course, if 
the facts supported the contention 
of the appellant, it would be their 
Lordships's duty to apply the law 
without regard to such inconveni- 
ences or to the hardship upon the 
purchaser at the execution sale, and 
those who claim under him. It 
appears, however, to their Lordships 
that in this ease there are reasons 
whatever why they should apply 
that harsh law. If the only e;K;e-^ 
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oution imder whicli the property 
was sold, and the only liability 
which the proceeds of the sale were 
applied to satisfy, had been that in 
curred after the death of the Rajah 
Shib Prosaud Roy, in the proceed- 
ings taken ineffectually to contest 
the foreclosure of the mortgage, and 
the recovery of the mortgaged pro- 
perty, it might still be a (question 
whether that were not a liability 
which bound the inheritance, in as 
, much as it was incurred by the 
Court of Wards as representing the 
whole estate, and with the 6ond 
Jhle object of protecting the whole 
estate. It does not seem, however, to 
their Lordships, to be necessary to 
rest their decision upon that 
ground, since the view taken in the 
able judgment of the High Court 
alfords a more satisfactory ground 
upon which to place it, that ground 
being that the property had, in fact, 
been also attached in satisfaction of 
decrees for other debts for which 
tlie estate of the Rajah was beyond 
all question liable ; and that al- 
though the sale was had under the 
attachment issued in the suit of the 
mortgagees, the property was, in 
fact, sold in satisfaction of all the 
decrees that had been recovered af- 
fecting the property ; the proceeds 
of the sate being paid in the usual 
way into the Golleetoratc, and there 
applied among the decree*holders, 
some of whom most unquestionably 
had eubsisting and valued olaime 
agaioet the estate of the Rajah. 
Under circumstances^ (heir f 


Lordships fully concur with the 
High Court in thinking that the 
appellant has no substantial ground 
upon which ho can impeach the 
long title acquired l)y the respondent 
under the execution sale. It is, 
therefore, wholly unnecessary for 
their Lordships to consider whether 
the evidence supports the couclusion. 
of the High Court upon the ques- 
tion, whether Anund Moye Dabea 
had abandoned the world before her 
death, or whether the Court of first 
instance was correct in holding 
that that case had not been esta^ 
blishod. 

Their Lordships must humbly ad* 
vise Her Majesty to affirm the de- 
cree under appeal, and to dismiss 
this appeal. The costs, of coursc> 
ought to follow the result. 

PRIVY COUNCIL. 

TAe 4YA, 5M, 6/A ^ 27/A Jw/y, 1872. 

Mollwo, Makch, and others, 
{Plaintiffs) Appellants, 
versus 

The Court of Wards, on behalf 
OF THE estate OF UaJAH PeRTAUB 

Chundbr Singh, {Defendant) 
RespandenL 

Appeal from the Calcutta High 
Court. . 

PartnersMp'^English Zaw^Whai 
constitutes a Partner. 

In Applying the Eoglish law of piR^^rship \ 
to cases in India tho nsagea trade atd 
habits of bQsiuess of tlio p^ple of Indla^ so 
far iw they may be peouUar and differ from 
those in Snglaud, ought to be borne in mind. 
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It appeara to be now established that^ al« 
though a right to particijmto in the profits of 
trado is a strong test of partuorship, and 
that there may be cases whcre^ from such 
I)ai Ucipatiou alone, it may, as a pi'csumption, 
not of law but of fact, bo inferred, yet that, 
whether that relation does or does not exist, 
must depend on the real intention and eon** 
tract of the parties. 

Where a man holds himself out as a part- 
ner, or allows others to do it, he is then pro- 
})erly estopped from denying the character 
ho has assumed, and upon the faith of which 
creditors may be }»rcsumed to have acted, A 
man so acting may be rightly hold liable as a 
partner by estoppel. Again, wdierever the 
agreement between parties creates n relation 
which is in substance a partnorshi]), no mere 
words or declaiations to the contrary will 
j>revent, as regards third persons, the con-* 
Bequonces flowing from the real contract. 

To constitute a partnership, the parties 
must have agreed to carry on business, and 
to share profits in some way in common ; but 
where a contract is entered into between 
partners and a third person for the protec- 
tion of that person as a creditor, wheiehy it 
IS agreed that he shall receive in considcra- 
tion of advances commission on the net pro- 
fits of the partnership business, and large 
powers of control over the business are given 
to him, but no power to direct tiausactions, 
the Court, if satisfied that the contract was 
«)ae of loan and security, will not interpret it 
AS constituting a partnership. 

If cases should occur where any persons, 
under the guise of such an arrangement, are 
really trading os principals, and putting for- 
ward, as ostensible traders, others who arc 
really their agents, they must not hope by 
such devices to escape liability ; for the law, 
in Ga«G.s of this kind, will look at the body 
and substance of the AtTongemenis, and 
fiiston responsibility on the partiejj according 
to their true and real chaiocter. . 


The action which gives occasioa 
to this appeal was brought by the 
plaintiffs (the appellants), mer- 
chants of London, agaiitet the late* 
Rajah Periab Cbunder Singh, to re- 
cover a balance of nearly three lakhs 
of rupees, claimed to be due to them 
from the firm of W. N. Watson 
and Ck>., of Calcutta. The Rajah 
having died daring the pendency of 
the suit, the defence was coutiuued 
by the respondents, the Court of 
Wards, on behalf of his minor heir. 

The plaint alleged that the firm 
of W. N, Watson and Co. consist- 
ed of William Noel Watson, 
Thomas Ogilvic Watson, and the 
Rajah, and sought to make the 
Rajah liable as a partner in it. 

It may be assumed, although 
the exact amount is a question in 
dispute in the appeal, that a large 
balance became due from the firm 
to the plaintiffs during the time 
when it is contended that the 
Rajah was in partnership with the 
two Watsons. 

The questions in the appeal de- 
pend, ill the main, on the con- 
struction and effect of a written 
agreement entered into between 
the Watsons and the Rajah ; but it 
will bo necessary to advert to some 
extrinsic facts to explain the cir- 
cumstances under which it was 
made and acted on. . 

The two Watsons commenced 
business in partnersbipi as mer- 
chants, at Calcutta, in 1862, under 
the firm of W. N. W^t^on and Co. 
Their transactions consisted 
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cipally of making coasignmeuts 
of goods to merchants in England^ 
and receiving consignments from 
them, tn January 1863, they en- 
tered into an agreement with the 
plaintiffs regulating the terms on 
which consignments were to be 
ma3e between them, .and under 
which W. N. Watson a^d Co. 
were authorized, within certain 
limits, to draw on the plaintiffs in 
London against consignments. 
The Watsons had little or no ca- 
pital. The Rajah supported them, 
and in 1862 and 1863 he made 
large advances to enable them to 
carry on their business, partly in 
cash, but chiefly by accepting bills, 
for which the Watsons obtained 
discount, and which the Rajah met 
at maturity. Tn the middle of 
1863, the total amount of these 
advanced was considerable, and the 
Rajah desired to have security for 
his debt, and for any future ad- 
vances he might make, and also 
wished to obtain some control over 
the business by which he might 
check what he considered to be the 
excessive trading of the Watsons. 
Accordingly, an agreement was 
entered into on the 27th August 
1833, between the Rajah of the one 
part) and “ Messrs. W, N. Watson 
and Co.,*^ of the other part, by 
which, in consideration of money 
already, advanced! and which might 
be. thereaiftiM:, advanced by the Ra- 
^ jah. to tbem, the Watsons , agreed 
to ear^y on their , bnsijaesa subject 
to the control . of Itajab in se- 
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veral important particulars which 
will be hereafter adverted to. They 
further agreed to, and in fact did, 
hand over to him as securifcy^^ the 
title-deeds of certain tea plantations, 
and they also agr^d that as fur* 
tlicr security^' all their other pro- 
perty, lauded or otherwise, includ- 
ing their stock-in trade, should be 
answerable for the debt duo to him. 
The 10th and 13th cluuses of the 
agreement were as follows : — 

—In consideration of the said 
advances made and the liability in- 
curred as aforesaid by the Rajah, 
and in consideration of any future 
advances which may bo made by 
him, the firm agrees that he shall 
receive from them a commission of 
20 per cent, on all net profits made 
by the firm from time to time, com- 
mencing from the 1st May 1862, 
or until such time as the whole 
amount of the debt due to him 
shall be paid off, and the liability so 
incurred by him as aforesaid shall 
be wholly extinguished.” 18/A. 
— The firm shall, in addition to 
the said commission, pay to the 
Rajah interest at the rate of 12 pee 
cent, per annum upon all cash 
advances which have been or are 
to be hereafter made by him to 
the firm, and shall also pay te 
the banks all discount and. Jo^ 
tcrest now or hereafter payable 
on the said acceptances." iJhis 
agreement is not ; signed by the 
Rajah, but he was uudoubtedly an 
"assenting party toiit^ Subsequent- 
ly to the . agrcemenl the. Rajah 
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made I'urther advances, and the 
amount due to him ultimately ex- 
ceeded three lakhs of rupees. In 
1801 and 1865, the firm of W. N. 
Watson and Co. fell ii!fto difficul- 
ties. An arrangement was then 
made under which the Rajah, upon 
the Watsons executing to him a 
formal mortgage of the tea-planta- 
tions to secure the amount of his 
advances, released to thorn, by a 
deed bearing date the 8rd March 
1805, all right to commission and 
interest under the agreement of 
August 1863, and all other claims 
against them. In point of fact, 
the Rajah up to this time h«id 
never received possession of any of 
the property or moneys of the firm, 
nor of the proceeds of the busi- 
ness, and did not in fact receive 
an}’' commission. A sum of &7,000 
rupees on this account was, indeed, 
on the 30th September 1803, plac- 
ed to his credit in the hooks of the 
firm iu a separate account opened 
in his name, but the sum so credit- 
ed was never paid to him, and was 
subsequently tiTitten haek^^ by 
the Watsons. Some evidence was 
given as to the extent of tlTe inter- 
ference of the Rajah in the control 
of the business. It seems the Ra- 
jah know little of its details, and it 
is unnecessary to go, with any 
minuteness^ into the facts on this 
part of the case ; for it was conced- 
ed that the Rajah availed himself 
only in a slight degree of the 
powers of control conferred upon 
him by the agreement; in. fact, 


that he did not more, hut much 
less, than he might have done un- 
der it, so that the question really 
turns on the effect of contract 
itself. The subsequent acts of the 
Rajah do not iu any way add to or 
enlarge his liability. 

Before proeceding* to the main 
questioia which have been argued 
in the appeal, it may be as well io 
clear the way for their consideration 
by saying that no liability can in 
this case be fastened upon the R«a- 
Jah on tbo ground that he was an 
ostensible j^artner, and therefore 
lialde to third persons as if he was 
a real partner. It is admitted that 
he did not so hold himself out ; and 
that a statement made by one of 
the Watsons lo the plaintiffs, to 
the effect that he might be in law 
a partner, by reason of his right 
to commission on profits, was not 
authorized by the Rajah. The 
liability therefore of the Rajah for 
the debts contracted by W. N. 
Watson and Co. must depend on 
his real relation to that firm under 
the agreement. 

It was contended, for the appel- 
lants, that he was so liable : 

1. Because ho became by tbo 
agreement, at least as regards third 
persons, a partner with the Wat- 
sons; and 

2. Because, if not a true part- 
nor^^ (the phrase used by Mr.^ Lind* 
ley in hig argument)^ the Wntsans 
were the agents of the Rajab'jn 
carrying on the business ; and the 
debt to the plaintifTs was contract* 
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ed writbiu the scope of their agen- 
cy. 

The ease has been argued iu the 
Courts of India and at their Lord- 
ships^ box, on the basis that the law 
of England relating to partnerships 
should govern the deoision of it. 
Their Lordshjjps agree that, in the 
absence of any law or v^ll-esta- 
blished custom existing in India on 
the subject, English law may pro- 
perly be resorted to in mercantile 
ullairs for principles and rules to 
guide the Courts in that country 
to a right decision. But whilst this 
is so, it should be observed that in 
applying them, the usages of trade 
and habits of business of the people 
of India, so far as they may be 
peculiar and differ from those in 
England, ought to be borne in 
mind. 

The agreement, on the face of 
it, is an aiTangeracnt between the 
Rajah, as creditor, and the firm 
consisting of the two Watsons, as 
debtors, by which the Rajah obtain- 
ed security for his past advances ; 
and in, consideration of forbearance, 
and as an inducement to him to 
support the Watsons by future ad- 
vances, it was agreed that ho should 
recie^e from them a commission of 
So per ceut^ oh profits, and should 
be invested with the powers of su^ 
pervisiou and control above refer- 
red td. The primary object was 
to give smirity to the E^ah as a 
creditor of the fii-m. It was con- 
tendeil at the bar that/ what^yer 
may have been the intcution, a par* 


ticipation in the net profits of the 
business wa?®, iu contemplation of 
law, such cogent evidence of part- 
nership that a presumption arose 
sufficient fjto establish, as regards 
third parties, that relation, unless, 
rebutted by other circumstances. 
It appears to their Lordships that 
the rule of construction involved 
in this contention is too artificial, 
for it takes one term only of the 
contract and at once raises a pre- 
sumption upon “it, whereas the 
whole scope of the agreement, and 
all its terms, ou^ht to be looked at 
l)efore any presumption of iuten- 
tiion can j)ropcrly be made at all. 

It certainly appears to have been 
at one time understood that some 
decisions of the English Courts had 
established, as a positive rule of 
law, that participation in the net 
profits of a business made the parti- 
cipant liable* as a partner to thirjji 
' persons. (See this pointedly stated 
by Blackburu, J., in tiuUen^ versus 
SAarp},^ The rule had been laid 
down witli distinctness by Eyre, 
C. J., iu ira^tgh^ v. Carver and 
the reason of tSe rule the Chief 
Justice thus states Upon the 
principle that, by taking a part of 
the profits, he takes from the cre- 
ditors a part of that fund which is 
the proper security to them for the 
payment of their debts* Thai was 
the foundation of Grace^ v. SmithX 
and I think it stands upon fair 

* L. B., i, a Pli 86* site ioo, 

t2, IL Bl., 235, sSo 247. 

. ?.2, W. pi, OM., / . . ^ i ^ 
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grounds of reason/’ The rule was 
evidently an arbitrary one, and sub- 
sequent discussion has led to the 
rejection of the reason for it as un- 
sound, Whilst it was sjipposed to 
prevail, much hardship arose from 
its application, and a distinction, 
equally arbitrary, was established 
between a right to participate in 
profits generally as such/’ and a 
right to a payment by way of sa- 
lary or commission in proportion” 
(to use the word of Lord Eldon) to 
a given quantum of the profits.” 
This distinction was stated to be 
clearly settled” and was acted 
upon by Lord Eldon in Ex parte 
Hamper^ and in other cases. It 
was also aflirmed and acted on 
in Potty versus Eytony'\ where 
Tindal, C. J., in giving the judg- 
ment of the Court, adopts the rule 
as laid down by Lord Eldon, and 
gays:— -^^Nor does it appear to make 
any difference whether the money 
is received by way of interest on 
money lent, or wages, or salary as 
agent, or commission on sales.” 
The present case appears to fall 
within this distin^ion. The Rajah 
was not entitled to a share of the 
profits as such” j he had no spe- 
cific property or interest in them 
qua profits, for, subject to the pow- 
ers giveia to the Rajah by way of 
security, the Watsons might have 
appropriated or 'assigned the whole 
profits without any , breach of the 
agreement. The Rajah was enti- 

^ 17, Ves., ^03, 9 «e 412* 

t3,C, B., 32. 


tied only to commission, or a pay* 
ment equal iu proportion to one- 
fifth of their amount.^ This dis- 
tincti(m has always beeill admitted 
to be thin, but it may be observed 
that the supposed rule itself was 
arbitrary in the sense of being im- 
posed by law and of Jbeing founded 
on an assumption opposed in many 
cases to the real relation of the 
parties ; and when the law thus 
creates a rule of liability and a dis- 
tinction, both equally arbitrary, 
the distinction which protects from 
liability is entitled to as much 
weight as the rule which imposes 
it. 

But the necessity of resorting 
to these fine distinctions has been 
greatly lessened, since the pre- 
sumption itself lost the rigid cha- 
racter it was supposed to possess 
after the full exposition of the law 
of this subject contakied in the 
judgment of the House of Lords 
iu CoXy versus and the 

cases which have followed that de- 
cision. It was contended that 
these cases did not over-rule the 
previous ones. This may be so, and 
it may be that Waugh, v. Carver\ 
and others of the former cases, were 
rightly decided on their own facts ; 
but the judgment in Coa?, v. 
lUckmanX had certainly the effect 
of dissolving the rule of law which 
bad been supposed to exist,- and 
laid down principles of decision by 

» S, B.Jj, C., 263. 

1 2, H. Bl, 236. 

t 3, H. U 0.; 268. 
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which the detcrminatiou of cases 
of tins kind is made to defend, not 
on arbitrary presumptions of law, 
but on tho real contracts and re- 
lations of the parties, It appears 
to be now established that, al- 
though a right to participate in 
the profits of trade is a strong test 
of partnership, and that there may 
be cases where, from such partici- 
pation alone, it may, as a pre- 
sumption, not of law but of fact, be 
inferred, yet that, whether that re- 
lation docs or does not exist, must 
depend on the real intention and 
contract of the parties. 

It is certainly difficult to under- 
stand the principle on which a man 
who is neither a real nor osj^cnsiblc 
j)artner can be held liable to a cre- 
ditor of the firm. Tho reason giv- 
en in Grace, v. Smithy^ that by 
faking part of the profits he takes 
part of the fund which is the proper 
security of tlie creditors, is now Jid- 
mitted to be unsound and insuffi- 
cient to support it ; for of course 
the, same consequences might follow 
in a far greater degree from the 
mortgage of the common property 
of the firm, which certainly would 
not of it self make mortgagee a part- 
i^er. Where, a man holds himself 
out as a partner, ov allows others 
to do it, the case is wholly differ- 
ent. He is then properly estopped 
from denying the character he 
has assumed, and upon the faith of 
which creditors may be presumed, 
to have acted. K man so acting 

• 3, W. Bl, m. 


may be rightly held liable as a part- 
ner by estoppeK Again, wherever 
the agreement between parties 
creates a relation which is in sub- 
stance a g^artnership, no mere words 
or declarations to the contrary will 
prevent, as regards third persons, 
the consequences flowing from tho 
real contract. 

Numerous definitions by text 
writers of what constitutes a part- 
nerdiip are collected attboendof 
the introduction to Mr. Lindley's 
excellent treatise on this subject. 
Their Lordships do not think it 
necessary to refer particularly to 
any of them, or to attempt to give 
a general definition to meet all 
cases. It is sufficient for the pre- 
sent decision to say, that to consti- 
tute a partnership, the parties must 
have agreed to carry^ on business, 
and to share profits in some way in 
common. 

It was strongly urged, that the 
large powers of control, and the 
provisions for empowering the Ea* 
jah to take possession of the con- 
signments and their proceeds, in 
addition to the commission on net 
profits, amounted to an agreement 
of this kind, and that the Rajah 
was constituted, in fact, the manag- 
ing partner. The contract uddoubt- 
odiy confers en tho Rajah 
powers of control. Whilst hift ad- 
vances remained unpaid^ the .Wit- 
sons bound themselves not t6 make 
shipments or order consignments, 
or sell goods without bis consent* 
No money was to from' 
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the firm wilhoiiL his sanci.ioii, and 
he was to be oonsnlted with re^^ard 
to the office business of the firm, 
and he nii^ht direct a reduction or 
enlargement of the establishment. 
It was also agreed^! hat the ship- 
ping documents should be at his 
disposal, and should not be sold or 
h}'potheciited, or the proceeds ap- 
plied without his consent ; and 
that all the proceeds of tlie business 
sliould be handed to him, foifthe 
purpose of extinguishing liis debt. 
On the other Jiand, the Rajah had 
no initiative power; he could not 
direct what shipments should be 
made or consignments ordered, or 
what should be the course of trade. 
He could not require the Watsons 
to continue to trade, or even to re- 
main ill partnership ; his powers, 
however large, ivere powers of con- 
trol only. No doubt lie might 
have laid his bands on tlie proceeds 
of the business ; and not only so, 
but it was agreed that all their 
property, landed and othervvise, 
should bo answerable to him as 
security for his debt. Their Lord- 
ships are of opiniou that by these 
arrangements the parties did not 
intend to create a partnership, and 
that their true relation to each 
other undiir the agreement was 
that of creditor and debtors. The 
Watsons evidently wished to in- 
duce the Itajah to continue his ad* 
Vances, and, for tfaafc.purpose^ were 
willing to give him the largest 
eecuiifcy they could offer} but a 
• partnership was not contemplated^ 


and the agreement is really found- 
ed on the assumption, not of com- 
munity of benefit, but of opposition 
of interests. It may well be that, 
where there is an agreement to 
share the profits of a trade, and no 
more, a contract of partnership may 
be inferred, because there is no- 
thing to show that any other was 
contemplated ; but that is not the 
present case, where another and 
different contract is shown to have 
been intended ; viz., one of loan 
and security. 

Some reliance was placed on tho 
Statute 28 and 29 Viet., c. 80, 
which exacts that the advance of 
money to a firm upon a contract 
that the lender shall receive a rate of 
interest varying with the profits, 
or a share of the profits, shall not, 
of itself, constitute the lender a 
partner, or render liirn responsible 
U 3 such. It was argued, that this 
raised au implication that the lend- 
er was so respousiblo by the law 
existing before the passing of the 
Act, The enactment is no doubt 
entitled to great weight as evidence 
of the law, but it is by no means 
conclusive; and when the existing 
law is shown to be different from 
that which the Legislature suppos- 
ed it to be, the implication arising 
from the Statute cannot opernto U3 
a negation of its existence. What 
may be the effect of the positive 
enactment contained in the fifth 
clause of the Act, so far aS regards 
England, it is not hecessar;!^ for 
their Lordships/to consider. The 
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Indian Act XV, of 1866, passed 
nfter this contract was made, does 
not contain that provision. 

It was strongly insisted for the 
appellants that if true partner- 
ship^^ had not been created under 
the agreement, the Watsons were 
constituted by it tlio agents of the 
Kajah to carry on the business, and 
that the debt of the plaintiffs was 
contracted within the scope of 
their agency. 

Of course, if there was no part- 
nership, the implied agency which 
ffows from that relation cannot 
arise, and the relation of pri ncipal 
and agents must, on some other 
ground, be shown to exist. It is 
clear that this relation wOs not e;c- 
prcssly created, and was not intend- 
ed to be created by the agrrement, 
and that, it it exists, it mint arise 
by implication. It is said that it 
ought to be implied from the fact 
of the commission on profits, and 
the powers of control given to the 
Rajah. ^.But this is again an at- 
tempt to create, by operation of 
law, a relation opposed to the real 
agreement and intention of the 
parties, exactly in the same manner 
as that of partners, was sought to 
be established, and on the same 
facts and presumptions. Their 
Lordships have already stated the 
reasons which have led thepa to the 
couclusion that the trade was not ^ 
agreed to be carried on for the 
common benefit of the Watsons 
and the jRajah, so to jgreate a 
partnership ; nnd. they think there ^ 


is no sufficient ground for holdingf 
that it was carried on for the Rajah, 
as principal, in any other character. 
He was not, in any sense, the 
owner of the business, and had no 
power to deal wjth it as ovynCr* 
None of the ordinary attributes of 
principal belonged to him. The 
Watsons were to carry on the 
business; he could neither direct 
them to make contracts, nor to 
deal with particular customers, 
nor to trade in the manner which 
he might desire : his powers wore 
confined to those of control and 
security, and subject to those 
powers, the Watsons remained 
owners of the business and of the 
common property of the firm, Tho 
agreement in terms, as their Lord- 
ships think, in substance is found- 
ed on the relation of creditor and 
debtors, and establishes no other. 

Their Lordships^ opinion in this 
case is founded on their belief that 
the contract is really and in sub- 
stance what it professes to be, viz, 
one of loan and security betweeii 
debtors and their creditor. If oases 
should occur where any persons, 
under the guise of such an arrange- 
ment, are really trading as princi- 
pals, and putting forward, as 
ostensible traders, others who mb ^ 
really their agents, they must not 
hope by such devices to osoape lia* 
bility ; for the law, iu ca«bB of this 
kind, will look at the body and 
substance of the arrangements, and 
fl^teu responsibility on the parties * 
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accordiog to llioiv true and real 
chavacler. 

Tor tlie above reasons tbeir Lord- 
ships think tl\at the Judges of the 
.High Court, in holding that the 
Kajah was not liable for the debts 
of the firm of W, N. Watson and 
Co., took a correct view of the case ; 
and they will, therefore, humbly 
advise Her Majesty to affirm their 
judgment, and to dismiss this ap- 
peal with costs. 


CALCUTTA HIGH COURT. 
The 2ind Jmie, 1SG7< 

Mr. J. J. Doyle, MAN.\aEii on be- 
half OF THE Bengal Indigo 
Company, {Plctiniiffj) 
versus 

DwAiiKA Nath Chatterjee and 
ANOTHER, {DefeuflanU,) 
Attempt to execute the Decree of a 
Court haring no Jurisdiction — 
Dumages, 

A decroo passed by a Court having no 
jiiriadiciiou cannot be executed. A plaintiff 
attempting to execute a decree in a case in 
ivhicb the Court had no jurisdiction, is liable 
to bo sued in an action for damages for oxecuL 
ing the decree. 

Reference to the High Court by 3lr, 
C. D. Fields Officiating Judge of 
the Principal Court of Small 
Causes at Kishmghur, 

Case. — This was an action for 
damages brought by the Bengal 
Indigo Comp^lny against Dwarka 
Natii and Ohit? KaZee, The da- 
mages alleged was that defendants 
had made exeavations in the plain- 
land and used a quantity olHbe 
for the manufacture of bu<iks, 


The defendants pleaded the orders 
of Judoonath Sen, an Assistant 
Overseer in the Public Works De- 
partment. It does not appear from 
the record that any evidence was 
taken in support of this plea, or to 
show that the above defendants act- 
ed on such orders without knowing 
that they were doing a wrongful 
act,* Summonses were, however, 
issued against Judoouath Sen and 
Government, who were thus made 
parties to the suit. The summons 
in the case of the latter was served 
on the Government pleader who 
entered an appearance and pleaded 
7ion4iability- This plea was over- 
ruled by the former Judge, Baboo 
Dborga Prosaud Ghose, and a cloeveo 
passed against Judoouath Sen and 
Government in the followingtcrms : 
— “Decreed for Rupees 28-15-9 
with costs proportionately, and 
interest at 13 per cent, against Go- 
vernment and Judoouath Scn.^^ 
Execution of.this decree against 
Government is now applied^for, and 
the decree was given on the UHh 
December 1865, or after the passing 
of Act XL of 1865, Section 9 of 
which is afoUows: — Suits against 
the local Go\rernment or against 
the Government of India shall be 
brought in the Court having juris- 
diction at the place which is the 
seat of such Goyernment.^^ 

With advertence to this Section 
of the Small Cause Court Act for 
the Mofossil, it is clear that the 
Court ^of Small Causea.at Kishna- 
ghui: had HQ jurisdiction to pass a 
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decree against Goveraraent, The 
question which I then beg to sub- 
mit for the decision of the High. 
Court under the provisions of Act 
X. of 1867 IS, whether I should now 
grant execution of the above decree 
against Government. 

The question being one of juris- 
diction, I conceive that it is incum^ 
bent on rae to enter into it of my 
own motion, as the defect is plain- 
ly apparent on the face of the judg- 
ment (vide the remarks of the Court 
in case No. 2220 of 1865, Kisto 
Chundor Chuttopadhia and others, 
Appellants, versus Ramlochun Hoy 
and others, Respondents, 16th De- 
cember 1865, IV., Weekly Reporter, 
Act X. Rulings, p, 47 ; and case No. 
494 of 1S65, Auund Coomar, Ap- 
pellant, versus Takur Paudey, Res- 
pondent, 20th December 1865, IV., 
Weekly Reporter, Misccllaueous 
Appeals, p. 21.) 

Under English Law, a judgment 
(even a judgment in rem.) can be 
impeached by e^itrinsic evidence 
showing that the Court which pro- 
nounced it had no jurisdiction 
(Havelock, vs. Rockwood, 8, T. II,, 
268) ; see also Smith's Leading 
Cases, Vol II., pp. 659, 684, 686, 
694. Mr Taylor lays it down 
(Work on Evidence, VoU IL, para. 
162$) that ev^ry species of judg- 
ment will be rendered inadmissible 
in evidence by showing that the 
Court which it emanated had 
no jurisdiction, and it will be abun- 
dantly clca|r from the cases , quo ted 
by him in paragraphs 1623 to 1532 


that it has been the practice in Eng« 
land to quash or otherwise treat as 
nullities the judicial proceedings of 
inferior tribunals bold without juris- 
diction (para. 1525.) 

In case No. 211 of 1865 Bhowaui 
Prosaud Surma Khan, Appellant, 
versus Dharm Narain Neogy and 
others, Respondents, 16th May 
1865, III,, Weekly Reporter, Civil 
Ruliiig.s, p. 25, the High Court set 
aside an order passed by a Principal 
Sudder Aineen without jurisdiction 
In a ease of that class cognizable by 
Courts of Small Causes. 

For the above reasons, I am of 
opinion that execution of the pre- 
sent decree against Xlovernmenfc 
ought to be refused, and that so 
much of the judgment as makes 
Government liable ought to bo 
treated as a nullity. 

In a case somewhat similar which 
I had the honor to refer to the High 
(^nrt before the passing of Act X. 
of 1867, and which is reported at 
pages 19 and 20, V., Weekly Re- 
porter, Small Cause Court . Refer- 
ences, I quoted some decisions of tho 
old Sudder Court and of the present 
High Court which may not bo in- 
applicable to the present case^ 

The case was instituted on tho 
23rd August ,1865, that is after 
Act XL of 1865 came into opora- 
tion. ’ 

This Act was passed pn tjbe iS-fch 
March 1865, and no date 
Iked by the Act for th4 cdi^moscc- 
ment of its operationi it faa^ oObet 
the date of 



70 


Cinl 


THE LEGAL COMPANION. 


Rulings. 


The judgment of the High Court was 
delivered as follows hy : — 
Peacock, C. is necessary 

in a suit in an inferior Court to 
show tliat the Court has jurisdic- 
tion. In this case it is contended 
that the High Court cannot take 
judicial notice of what is the seat 
of the Bengal Government. Ad- 
mitting that to be the case for the 
sake of argument, it was necessary 
for the plaintiff to sI)ow that the 
^ .seat of Government was within the 
jurisdiction of the Small Cause 
Court of Kishiiaghur, If the Court 
' should attempt to execute the decree 
in a case in which the Court had 
no jurisdiction, the plaintiff who 
applied for that execution would be 
liable to be sued in ap action for 
damages for executing the decree. 
— See Saunders’ 1st Vol. 71a, Note 
1, the King, %:mus Dansor, 6, Term 
Reports, 24 o. 

As this suit was commenced 
after Act XI. of 1865 came into 
operation, the Small Cause Court ; 
at Kishnaghur had no jurisdiction, I 
and the Judge ought to refuse to j 
execute the decree. 


CALCUTTA HIGH COURT. 

The mh June, 1S73. 

Case No. 1545 of 1872 decided by a single 
Judge. 

Nobin CnOKDBJi Modafuhabh, 

tetsus 

Ram anauain Mittbh. 

Uidmo Q opal Loll Miller for the 
llcspmdait. 


Notice to quit — Value of property 

to be given to ienafit as provided 

in the pottuh. ^ 

Where there ia a covenant it^he pottah 
ta the efToct that the tenant ehaU not bo 
ejected excepting upon payment of thfe value 
of thc3 property, put upon the land by tho 
tenant, and where tho tenant began to con- 
struct a builiUng and to carry it on after 
having received the notice to quit, it was helil 
that^ a building constructed under those cir 
cumstancea does not fall within the meaning 
of the covenant. 

PiiEAR, J. — No good ground of 
special appeal appears to me to have 
been made out. The learned Pleader 
for the appellant Las very frankly 
said, that the chief ground on which 
he relies is the proposition that his 
client cannot rightly be ejected by 
the plaintiff excepting upon pay- 
ment of the value of the property, 
which has been put hy him upon 
the land. And no doubt it does 
appear that in the pottah there is a 
covenant to that effect. But Baboo 
Gopal Lall for the respondent has 
stated that it ts alleged in the 
plaint itself, and no where denied by 
the defendant, that at the time when 
the notice to quit was given, there 
was no house erected upon the land, 
and that the defendant began tho 
construction of the house and conti- 
nued to carry it on fl^fter having re- 
ceived the notice to quit, which ia 
the foundation of this suit, and 
during tlio proceeding of this suit. 

This being so. 1 think that 
buiIding*cohstrtictcd under thojse cir- 
cumstances does not fall wjtfain the 
meaningof thecovcoantin tbe lease t\ 
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Evidoice Act (/. of 1872, J Sec, 80 
and Sec, 183 — C^esston of one 
Prisoner when admissible against 
another — Accomplice^Corrobora- 
iive Evidence, 

The evidence of an accomplice 
cannot be safely acted upon as 
against persons accused by biiix 
excepting when it is corroborated 
in regard to the particulars which 
implicate them. The corroboration 
which is needed should be corro- 
boration derived from evidence 
which is independent of accom- 
plices, which is not vitiated by the 
accomplice-character of the witness 
not affected, namely, by the dispo- 
sition on the part of one whose 
guilt is disclosed to purchase im- 
punity or advantage by falsely ac- 
cusing others; and furtlier should 
be such as to support that portion 
of the accomplice's testimony which 
makes out that the prisoner was 
present at the time when the crime 
was committed, and participated in 
the acts of commission. * 

The statement of a prisoner may 
he every word of it taken and acted 
upon as against himself, but itisonly 
admissiblo against the others 
whether for the purpose of corro- 
boration of an acooinplico^s testi- 
mony, or otherwise so far as it is 
made available by Sec. 80 of the new 
Evidence Act ; which Section must 
W interpreted to mean that the 
statement of fact made by the pri- 
soner which' atoonuts to a confes- 
sion of guilt oh his part may bo ' 


taken into consideration, so far 
and so far only as that pa^icular 
statement of fact itself extends 
against the other prisoners who are 
being tried as well as himself for 
I the offence which is thus confess- 
I ed.^ Calcutta High Court, ZZrd 
January, 1878, Mohesh Bisivas, X*, 
li. L, 455. 


Charge of a Judge to a Jury — How to 
sum tip the Evidence^ Verdict of 
J ury — Crim inal Procedure Code 
(Act X. of 1872), 

Tlie use of such terms as “ Do you 
believe this” ? “ Can you believe 
that” ? while giving charges to 
a J ury is very objectionable. The 
Jury should bo left to judge of the 
evidence aud to decide what weight 
is to bo attached to it. 

It is not in every case in wliich 
j there has been a misdirection to 
I the Jury that the High Court will 
set aside a verdict of guilty, but ^ 
only in such cases in which the 
accused has been materially preju- 
diced, or where there has been a 
failure of justice. 

In putting a ease to a Jury, it is 
most useful that the Judge should 
state to the Jury in the narrative 
form so much of the facts as are 
admitted on both sides. But wheu 
he has reached this poiut he;$houI4 
explain distinctly the ijsusudt :taot 
which it remains for tire Jury , to 
deteipine having regain to that 
part of the case wliieh 'k admitted ’ 
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and to the charges upon which the 
prisoners arc tried ; and, having 
made ,the Jury understand these 
issues, tlio more convenient mode 
of summing-up for him to adopt 
is to present to the Jury as clearly 
and impartially as he can a sum- 
mary of the evidence and the 
considerations and inferences to be 
drawn from the evidence, as thev 
bear both on the negative and 
aflirmative sides of each of these 
issues. It is impossible of course 
for any Judge to stale every item 
of evidence, or to draw the atten- 
tion of the Jury to every fact 
which has- been deposed to, but lie 
can, without difficulty, give them 
a sumjcnaiy of the leading points of 
the evidence and the considerations 
and inferences to be drawn from it 
on the one side and on the other. 
He may if he thinks fit, under the 
last Clause of Sec. 356, at the same 
time express to the Jury his bwu 
opinion as to the facts ; but that is a 
very different thing indeed from 
that which the Sessions Judge has 
done in this case. The Judge has 
not simply expressed bis opinion, 
and thejn left all the evidence 
fairly before the Jury on the one 
side, and on the other, for them to 
judge of it by the aid of his opinion 
if they chose to avail themselves of 
it. But he has endeavoured, from 
first to last, to persuade the Jury 
to take the particular view of the 
facts and of the inferences from the 
evidence which ho himself has 
taken and di\wn; and indeed he 


has left them no loop-hole for 
taking any other view. This is 
not only n(^ in accordance with 
the enactment of the Coje of Cri- 
minal Procedure but it is a course 
calculated in the MofTussil to wiih- 
1 draw altogether from the Jury the 
actual decision of tlie case. — Cal- 
cuifa High Court, 29/^ and JiO/A 
April, 1873, Rnj Coomar Bose, X, 
B. L, B,, App., p. 30. 

CALCUTTA HIGH COURT, 
The Jamarn, 1873; 

The Queejt, vs. Taiiuckna.tji 
Mookerjee. 

I Cnminal Procedure Code (Act X, of 
1872) Sec. 39C .’ — Pouoers of a 
Court of Sessions or Magistrate 
of the JJisfrict to direct an ac^ 
cused person to he committed 
for trial who has been improper* 
Ig dmliarged by a Subordinate 
Court. 

All ordpi- of a Judge under Section 2J)0 
of Act X. of 1872 directing n Magistrate to 
commit foi trial for forgery a person who had 
been accuaed under Section 200 of tho Penal 
Code and discharged by the Magistrate, should 
specify tho docuineiit which is considered 
to have l>een forged, and also the particular 
in regard to which it has been forged. 

A Judge cannot commit for trial a person 
who had never been accused before, or against 
whom no formal charge was framed by, tho 
Magistrate. 

M/\ Smdel for the accused. 
PnEA.li, J. — It apjiears that in 
this case, Tarncknath Mookerjee 
was, in consequence of some know- 
ledge or infqrmation obta^ed by 
the Magistrate, brought before the 
Magistrate under a warrant to an- 
swer a charge tbereiu specified as 
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a chaa*ge madt> under Sec. 200 of 
tie Indiau Penal Code. After 
taking- evidence, the Magistrate 
was of opinion that that charge 
was not made out, and that the 
evidence did not justify his fram- 
ing any other charge against the 
accused. Aceordingly lie discharg- 
ed him from custody. 

The Judge, exercising the powers 
given to him by Sec. 296 of the new 
Criminal Procedure Code, has di- 
rected the Magistrate to commit' 
Tarncknatli Mookerjee fur trial for 
forgery. I think that this order 
of the Judge is bad for two rea- | 
sons. 

In llie first place, it is too vague 
and indefinite for the Magistrate 
to act upon. It sliould have spe- 
cified the document wliich the 
Judge considered to have been forg- 
ed ; otherwise I do not understand 
how the Llagislrate, who in this 
matter will have to act in a minis- 
terial capacity only, can properly 
frame his commiLinent upon any 
specific charge at all ; and I must 
iurther say that having reganl to 
the evidence which was before the 
Magistrate, and which has come 
up to us on this occasion, I cannot 
perceive in what way any charge 
of forgery of a document can be 
made out at all 

And, secondly, I think the order 
because it directs tha^t Ta» 
i^oknath Mookerjee be oomn^ilted 
fir trial for having comtnittedi the 
oHence of forgery, . that being an 
offence q£ which h^ h^ not been in 


any form accused before the Magis- 
trate. The Section, ot that portion 
of the Section (296) whicli inappli- 
cable to the present matter, runs 
thus Provided that, in Session 
Cases, if a Court of Session or Ma- 
gistrate of the district consiilcrs 
that a complaint haa been improper- 
ly dismissed, or that an accused 
person has been improperly dis- 
charged, by a Subordinate Court, 
such Court or Magistrate may di- 
rect the accused person to be com- 
mitted for trial, I read this to 
mean, may be committed for trial 
upon that matter of which he has 
been, in the opinion of the Judge, 
wrongfully discharged by the Ma- 
gistrate ; in other words, commit- 
ted for trial for some offence with 
which he was substantially charged 
in the complaint, or which was spe- 
cified in the warrant, or which was 
framed as a formal charge by the 
Magistrate at the preliminary heav- 
ing. Unless the powers of the 
Judge under this section to commit 
for trial bo thus limited, it seems 
to mo that a very strange result 
would follow, namely,, that a man 
might be committed by the Judgo 
for trial of an offence of which ho 
had never been accused, or never 
even heard a word, as indeed would 
have happened here, until be \yas 
apprehended under the Judge^i c6*lS-* 
mitmeiit. As the Crimip^ Prpc0»* 
dure Codojseems to have been care- 
fully framed with, a view to provide 
that^ no one shall epmiphitted for 
trial without having previously had. 
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a fair o|i|)urtunity of meeting- the 
(Aiarg^o npon which he is to be com- 
mitted, 1 think this result I have 
aieutioucd can hardly have been 
contemplated by the Legislature j 
and I do not think the words when 
reasonably read with the context 
do give the Judge so extensive a 
power as that which is now sought 
for him. 

For these two reasons T think the 
order of the J iidge’should be set aside. 

CALCUTTA HIGH COURT. 

The mil April, 1873. . 

Tue Queen, vs. Khkraj Mullah 
AND another. 

Appeal from a Summary Trial — 
enfficient Evidence. 

On an appeal from a summary trial under 
Chap. XVJII. of Act X. of 1S72, if the evi- 
dence which came beforo tho J lulge, wdiatevcr 
its shape, w'as not sufficient to reasonably 
satisfy lilm that the prisoners had been right- 
ly convicted^ he ought to have acquitted them* 

PlfBAR, J. — It seems to us that 
the Judge treated the a])pcal before 
him more as if it were a special ap- 
peal than a regular appeal ; and be- 
cause bo did not find sufficient on 
the record to convince him that the 
Magistrate was entirely wrong, he 
therefore affirmed his decision. 

But the Judge was in the situa^ 
tion of an Appellate Court in which 
the matter came .before him on re- 
gular appeal, and he ought to have 
judged as best ho could from the 
meteriala put before him pn the 
Hagiatrate's written jtMjgment,whe- 
.ther or nob, as a matter of fact, the 


prisoners had committed the offence 
of which they had been convicted^. 

On i'eading the Sessions J^dge^s 
judgment, it seems pretty^ clear 
that he was unable even with the 
aid of the Magistrate's finding to 
form an independent judgment as 
to whether the prisoners had com- 
mitted the offence or not. That 
being so, it was I think his duty to 
I have acquitted them. If the ovi- 
deuce which came before him, what- 
ever its shape, was not sufficient to 
reasonably satisfy him that the pri- 
soners had been rightly convicted, 
he ought to have acquitted them. 
* ******** 
Conviction quashed. 

High Courts power to ‘set aside the 
verdict of a Jury.— Act X, ofl^VZ, 
Secs. 2G3, 271, 287, and 288. 

On a trial by jury before a Ses- 
sions Judge, the jury returned a 
verdict of guilty. The Judge dis- 
agreed with the verdict, and sub- 
mitted the case to the High Court. 
Held that the High Court has 
power to set aside the verdict of the 
jury, and to direct an acquitfol. — 
C. H. C., 29/7^ and mth Aprii^S73. 
Koonjo Leth, XI„ B. L. R., p. 14 . 

High Court’s power to enhance 
punishment. — Act X of 1872, 
Secs. 2 80 md 297. 

Jackson, J. — This Court is em- 
powered, both as a Court of Appeal 
and also as a Court of Kevisi^S^i to 
enquire into the suffieiepefy of sen- 
tences passed by the infoyipt Courts* 
One contingency in which that 
power may bo exercised is when 
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Part III.— SHORT NOTES OF CIVIL RULINGS. 


laheritanee ol widowed Paught<». 

Mb. Lotis S. Jackson 

(Glover, J. coacarriug*)— As to the 
exclusion of Amrita (a widowed 
daughter) under the Hindoo Law, 
there seems to be no ground for 
that, because although a widow at 
the time of her father^s death, still 
slie could certainly, as the law now 
stands, remarry and have issue. — 
February 1873. Sreemutty 
Bemoh, //!, L. 0., jo. 49, 

If a peoa of one district directly servos sunii 
tnous on a defoudant in another district, it 
id not such an irregularity as vitiates the 
whole proceedings and renders the decree and 
sale in. execution thereof void — Act X. of 
1850, Secs. 47r56and 58. — A sale cannot be 
invalidated because the decree in execution 
of which it was held was afterwards set 
aaide. 

The Chief Justice. — It seems to 
me there is no reasou for bolding 
that att irregularity of this kind by 
which the party is not injured viti- 
ates the whole proceedings and 
renders the decree void and * * * * 
that the sale should also be treated 
as void and as giving no title to the 
purchaser. 

Jackson^ J.— I entirely concur 
in the view taken by the Chief 
Jostiuo as to the meaning of the 
wo^ds in See. &6, ActX. of 1859, 
with refereuee to a sammoas 
being dpiy served aepording to the 
pirpyhiions of that Apt It soems 
^ me . that those .words elearii; ire 
air tp the mode in . wljdohii 
suQimoQs is to be smrved, attd !iot 


to the agency by wldob it js to be 
served. ' 

As far as I am aware., all the de- 
cided cases in this Court take the 
clear position that * * the saleji 
which has been held in prfecatioo of 
a decree either of the Civil or the 
Revenue Court, docs not fall simply 
because the decree has beea'after« 
wards set aside. 

MiTTEtt, J,— I have farther to 
remark that the objection as to the 
validity of the decree does not affect 
the sale to the purchaser, * * # * and 
in that respect the case falls with- 
in the principle laid down in the 
case of’ Jait Alt, versus Jan AH 
Chowdry (1, B. L. R., A. C, 66). 
In' that case a suit for arrears of 
rent had been brought against the 
plaintiff, and an exparte decree 
passed against him. While that 
decree was in force, the plaintiff’s 
property was sold in execution, and 
purchased bond, fide by one of the 
defendants. The 4ecree was after- 
wards set aside on^e application 
of the plaintiff under the provisions 
of Sec. 58, Act X. of 1859, nponthe 
ground that ho had been kept in 
ignorance of the proceedings insil* 
tuted against him by tbe fnmd of 
the principal defendant. Bati .not- 
withstanding the reversal of 1;^ 
decree the Court refused!*'^.;' In- 
terfere' with the sale on the g^nd 
that, at the time when ft was 
made,' the decree .was in fdU’fbrce. 
— H. a, Srd.Ji^pk%m$.'A.-Mr 
Mdckinioei, $. I*- 
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Weight to be attached to an uoexecuted 
decree. 

When a decree is tendered in 
evidence, if it be not followed up 
by evidence that it had been exe- 
cuted, or that tiic defendant against 
whom it was obtained had paid the 
money and satisfied the decree, it 
would be quite worthless. — C.H G, 
[Conchy G. */. and Glover^ /.) The 
2i/A April 1873, Bisken rrokas/i 
Singh j XX,, IF. i?., j). 3. 

Sale in execution of a decree cannot be in- 
validatod nnlcsa there be some fatal irregU' 
larity in tho mode in which tho decree is ob* 
tained or has been prosecuted. 

pRivy Council. — A sued, under 
Act X. of 1859, the widow. of Z, as 
widow of Z and guardian of Z^s son, 
for arrears of rent due by Z. lie 
obtained a decree in 1862 against 
the widow as Z^s representative, 
but it was declared that Z^s son 
was not liable, on tho ground that 
he had been adopted into another 
family; it having been alleged that 
Z^s son wa$. adopted by Z^s brpther^s 
widow. A regular suit was brought 
by A, and a’^decreo was made de- 
claring that the adoption was in- 
valid as made by Z's brother's 
widow without authority from her 
husband, and that Z having been 
the heir of Z's brother (according 
to Mithila law), Z's son was the 
heir to the whole property. Certain 
estates of Z were then, in 1867, 
put up for sale under Act XI. of 
1859, in execution of A's decree for 
rent, and A became the purchaser. 
The certificate stated that the sale 


was of the right and interest of 
the widow and^contuined a distinct 
reference to the decree obtained by 
A in the regular suit. B, the bold- 
er of a prior decree for rent Si^nst 
Z, having failed to obtain execution 
against tho same property, then 
sued A and Z's son for a declaration 
that ho was entitled to sell the pro- 
perty on the ground that it had 
come to Z's son as Z'sheir, and that 
only the interest of the widow (who 
had no interest) had been purchas- 
ed by A. Held by the Privy Council 
(reversing the decision of the Cal- 
cutta High Court) that A was eil- 
titled to the property ; their Lord- 
ships being of opinion that there 
was no such irregularity in the pro- 
ceedings before the Collector and 
the sale which took place, which 
would justify them in setting aside 
the sale ; the whole proceedings, in 
their opinion, amounted to this, — 
that the estate of Z was sold in ex- 
ecution of a decree for his debt, and 
that the interest of his widow (the 
registered proprietor and ostensible 
owner of the estate), and also the 
interest of his son, if he had any 
interest, was bound by that decree. 
They were of opinion that unless 
there be some fatal irregularity in 
the mode in which the decree of A 
was obtained or drawn, or some fa- 
tal irregularity in the mode in 
which that decree has. been prose- 
cuted, the sale of the estates having 
been regularly held could not be 
Set aside. — The 2Ut March 1872, 
Cawrtof Wards, 894# 
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Sx«cutlon of Decreo— Liroi* 
talion Act XIV. of 1859, Sec. 20 (Act IX, of 
1871, Scb, 2, CL 167.) . 

Pfiivy CouNCiLe— ^An execution- 
sale was stajred by consent for two 
months, and the execution-suit was 
-struck off the file. During such 
period the execution-creditor applied 
to the Court to restore bis execu- 
tion-suit and to pay to him ceftain 
moneys in deposit in Court to the 
credit of the judgment-debtor in 
another suit, alleging that lio (the 
execution-creditor) had attached 
them ; but it turned out that he 
had attached thorn in another suit. 
Held by the Privy Council (revers- 
ing a judgment of the Calcutta High 
Court), that these circumstances 
really affect only the bond fides of 
the proceeding. If their Lordships 
could infer from these facts thgt 
the petition was a colorable one, 
not really with a view to obtain 
the money , if they could come to 
that conclufion, in point of fact, the 
proceeding would not be one 
contemplated by the statute ; but 
their Lordships cannot come to 
that conclusion. It appears that 
the decree-holder really desired to 
obtain execution of this money, and 
the fair inference is that he had 
mistaken the suit in which he 
<?ould apply ’'for execution, and 
having the attachment iu another 
euit, he, by mistake, applied for 
execution in the present one, dn 
which he hod not obtained the 
previous attachment which is ne- 
msary to ground exeeatio 9 i 


assuming it to be> bond fide pro< 
ceeding, which failed in consequence 
of that mistake, their Xiordships 
think that the original petition 
was a proceeding to enforce the 
judgmeut, and to hare execution 
of it. * * * * Their Lordship*a 
do not consider that the fact that 
it was in the end abortive, take® 
from it the character of a pro- 
ceeding to enforce the decree.'^— 
(Vide 5, B. L. R., %1\) Appeal 
was allomd.-^The 2nd May lS72j 
Bay Dhmput Singh Bog Bahadoor 
(Decree-holdery Appellant^ XL, 
B. L, II, p. 23. 

Misdescription in the sale certificate of the 
tighta of a j iidgmont- debtor— w not aground 
for diamiafiiug the suit of an auoiion»pui’chaser 
for possession. 

The sale-certificate having dc*^ 
dared the sale of the rights of a 
particular party in the land of 
which the identity is not in dis- 
pute, the mere circumstance of 
the right thus transferred is called 
by mistake by one name instead 
of by another, nearly importing the 
same thing does not constitute a 
difficulty in the way of giving the 
purchaser possession of the land 
specially where the land is further 
identified by the mention in' the^ 
sale- certificate of the jummah at 
which the judgment-debtor^s tigVt , 
whether talookeo or qtbejPWe- is 
really held.— (7. IL C. 

Miter, L J.)—T&e XSt?, 

Shci& Kulumoodeen Dfirogah, , //,. 

113i ■' 

3 ’ ; " ' 



18 Short Notes the legal companion. Civil Rulings. 


Act XXV. of 1861, Sec. 318.— Act XIV. 
011859, See. 15. 

An award under Sec. 318 of the 
Criminal Procedure Code (Act 
XXV. of ]861) is no bar to a pos- 
sessory action under Act ^IV. of 
1859, Sec. 15.— C. H. C, {Kemp 
and Glover, J. J.) 'I'he Zrd May 
1873, XX, W.ll,p. 13. 

Agreement to sell property not iai poeses* 
(Ion bat to bo recorered by litigation.— Salt 
to enforce it. 

Pmvv Council. — The facts of 
the case may be summed op as 
follows : — 

An agreement was executed by 
A to B which contained “ as I (A) 
have not the means to institute a 
suit at my own expense, I have de- 
termined to sell yon a moiety or 8 
annas share of the 13 annas 6 
gundas 3 cowries 3 krants of the 
above jote-jumma, being the share 
left by my maternal grandmother, 
to which 1 am entitled ; an 8 annas 
share of the talook aforesaid, and an 
8 annas share of the mesne profits 
during the period of dispossession ; 
and having fixed the consideration 
for the same at fts. 3,000, and re- 
ceived the purchase-money in cash, 

I sell the same to you, and execute 
this deed of sale. The said amount 
is deposited with Dwarkanath La- 
hory, Imooktear, the sgent on your 
behalf, and all the expenses of the 
suit for dispessessipuand ipy lodg- 
ing expenses shall be defrayed out 
of that sum. In the event of the 
being decided in my fovonr, 


we shall each of ns take the costs, 
mesne profits, jote-jumma, and the 
talook in the shares mentioned 
above. "We will both oHis insti- 
tute the said suit in Couri asplain- 
tifls, &c., &c." Nothing having 
been done under the agreement, A 
came to an amicable settlement 
with the party against whom he in- 
tended to bring tbe suit referred to 
in the agreement; whereupon B 
brought the present suit elaiming 
possession of half of tbe property 
under tbe deed executed by A, to- 
gether with the mesne profits. 
The suit was dismissed both by 
the Zillah and the High Court. 
The Privy Council held that “ their 
Lordships were of opinion that it 
did not operate as a present trans- 
fer of the property, but as an agree- 
ment to transfer so much of it as 
might be recovered in a suit to be 
instituted to which both Joggessur 
(A) and the plaintiff were to be 
parties. 

This construction of tbe deed dis- 
poses of the case j for even if the 
plaintiff be entitled to complain of 
breach of contract by Jogges 3 ar( A )■, 
she cannot recover under it posses- 
sion of the property agaiust Jogges- 
sur, a fortiori cannot she recover 
against Issor Cbuuder Butt (the 
party whom A infended to sue), 
who was no party to the deed. It 
may be observed that, even if this 
were a suit for specific perforiiaanoe 
of the contract, or damages fbr the 
Inreach of it, it would have be^ 
necessary for the plaintiff to have 
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alleged either performanee of her 
part of the contract, which was the 
payment of Rs. 3,000 to Dvvarka- 
nath Imhory, and such further sums 
as might have been necessary to the 
maintenance of the action, or at all 
events that she was ready and will- 
ing to perform this condition, but 
was prevented by the wrongful 
act of the defendant. Ther4 are 
no such allegations, and if there 
bad been, it does not appear that 
they would have been sustained by 
evidence, for the case set up on the 
part of the plaintiff was not the 
performance of this condition, but 
something very different, namely, 
the payment to the defendant him- 
self of this sum of money, — a state- 
ment which is disbelieved by the 
High Court, in which disbelief tlieir 
Lordships concur/’ — The appeal 
was dwnissed. — The ^rd May 1872 , 
Ranee Rhobosoondttree Dassea, XL^ 
B. L. 3<5. 

Onus of proof in a euit for rent by a share- 
holder lies on the plaintiff. 

When a plaintiff sues for a cer- 
tain share of the i*ent which is alleg- 
ed to be due to him, and the defen- 
dant’s objection is that the pkiii- 
tifPs share is less than what is 
claimed, it lies on the plaintiff in 
such a suit in support of the alle- 
gatioas which he made relative to 
bis cause of actiou to prove the ex- 
tent of his share unless the defen* 
dant admits it to be that whioTi the 
plaintiff allies,— C. M. 6, {Mtar, 

J.J The mi March im. Soakrkm 

Mhm, //.f jori i20i * : 


No suit lies to set aeide the order of the 
Magistrate under Sections S09, 310 arid 311 
of Act XXV, of 1881 (Section 321 of Act 
X. of 1871) 

A Magistratp isstiod an ordfer nu* 
der SectionSOSof Act VIII. of 1869 
calling upon A to remove hk hut as 
being an obstruction to a publio 
highway. A claimed a jury under 
Sec. 310, the majority of whom 
found that the Magisfarate’s order 
was reasonable and proper. A re- 
fused to obey the order, and his 
hut was removed under Sec. 311, A 
sued the Magistrate for possession 
of the land and for damages, held 
that such suit would not lie. — 
C, H. C, (Couch C,J, and KempyJ.) 

• — Ihe 18/A Apvil 1873, Mechoa 
Chunder Sircar y XI.^ B. L, 9. 

If .*1 cause of action arise in the life-time 
of a persim, no further time under See. 2 of 
Act XIV. of 1859 can be allowed to hia repre* 
sentative by reason of his previous legal 
disability. 

Plaintiff sued to recover certain 
moneys from defendant who had 
been appointed manager of property 
which plaintiff’s uncle had convey- 
ed to him by a will, and who bad 
obtained a certificate under Act XL, 
of 1858. Among other things the 
suit related to a bond given by a 
person the amount whereof the de- 
fendant soetns to have omitted to 
sue for and to realize. The suit 
was dismissed by tbe Lowejr ^j^ 
pellate Codrt oa tbe a 

suit might be broagbt'hy 
ti£P against the debtni bo 

can do it within toan^ of bin 
a^tiuning mi^jofity Seetio&j,- 
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Act XIV, of 1859. Held, that 
the cause of action in respect to 
the bond had arisen in the life- 
time of the testator, no further 
time would, under the proviso in 
Act XIV. of 1859, Section 2 be 
allowed to plaintiff by reason of his. 
previous legal disability, — C. //, C. 
(Jackson and Milter.) — April 
1873, Taruck Chunder Sen^ XX., 
IF. R.yP. 2 . 

Applications for execution may serve to j 
keep a decree alive although they may have 
been rejected by the High Court on account 
of defects and informalities. 

Although applications for execu- 
tion of a decree might have been 
rejected on account of defects and 
informalities, if the applicanis had 
acted in good faith and not merely 
with a view to save time, there 
seems to be no reason why tliey 
should not be allowed to rely upon 
those applications in answer to the 
plea of limitation raised against 
them by the judgment-debtors. 
That the decree-liolders seriously 
intended to enforce the decree is 
fully borne out by their conduct. 
They caused notices to be served 
upon the judgment-debtors in the 
mode prescribed by law, and wc 
further find that th6y persistently 
maintained their right to proceed 
with the execution until the final 
rejection of their applications by 
the High Court. In the absence 
of any evidence to the contrary, 
the only inference which oan be 
reasonably drawn from these cir-^ 
icumstances is, that the proceed- 
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iptgs in question were bond fide, and 
therefore sufficient to bar the opera- 
tion of the law of limitation. ^ 

The learned Judge further iays, 
that the present application also is 
defective in as much as it docs not 
state specifically, the amount of 
costs and interest due under the de- 
cree. 'We do not think however 
that those defects are sufficient to 
warrant the final rejection of the 
application. — C. IL C. (Milter, /. 
and Jackson, J). The Vlih March 
1873, Poorno Chunder Mookerjee, 
IL, L. 0.,p. 123. 

Suit against Law- Agent— Meaning of the 
word “ Contract’' in Section C, Act XI. of 
3865— Sympathy of a Court. 

Case. — In a suit to recover the 
balance, unaccounted for, of plain- 
tiffs money in the hand.s of defen- 
dant who had been employed as a 
law-agent on a salary to conduct 
and look after plaintiff's law suits, 
and to receive and disburse moneys 
connected with such law suits, it 
was held that the case might be 
brought under tbe terms ‘'claim 
for money due under a contraeV^ 
(Act XI. of 1865, Sec. 6) ; that -the 
word contract” is not restricted to 
express contracts, but refers also to 
implied contracts ; and that there- 
fore under Aot XXIII. of 1861, Sec. 
27, a special appeal would not lie. 
(Jackson, J.) Assuming the oonees** 
sions made on both parties, it ap- 
pears that the defendant was the 
servant of the plafnlxff/ and in con- 
sideration of the wa|;t^ he received 
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he was bound to attend to his mas- 
ter's interests, and to disburse the 
moneys which ho received from his 
master according to that master^s 
direction^ that is, it seems to us^ 
to account for such moneys and to 
make good any balance that might 
rernaiu in his bands. It is also 
possible to include this claim un- 
der the term “ damage'^ because 
the plaintiff might . claim the 
amount for which he brought this 
suit as damages by reason of the 
wrong done by the defendant in 
nob acting fully up to his instruc- 
tions, At any rate, the suit might 
be brought under the terms '' claim 
for money due under a contract." 

That being so, it seems that we 
have no power to entertain this 
appeal and disturb the judgment 
of the Lower Appellate Court, 
however erroneous or unreasonable 
it might appear. But we think it 
right to add one word as to the 
reasons for which we think the 
plaintiff in this case is not entitled 
to the sympathy of the Court. The 
defendant was employed as his law- 
agent, This implies the possession 
by defendant of certain qualifica- 
tions, knowledge of law, habits of 
business and trustworthiness, and 
it appears that within the coarse 
of eighteen months money belong- 
ing to the plantiif to the amount of 
Ks 2,SOO passed through the bands 
of the defendant, and for this com- 
bined position of trust and compe^ 
tency> the defendant was supposed 
to ; be Remunerated by the eatery of 


Rs 2. per mensem. If iu this state 
of things the plaintiff with his eyes 
open voluntarily runs the risk of 
placing money in the hands of the 
defendant without taking security 
from him, or otherwise assuring 
himself of his honesty, he can hard- 
ly expect the Court to feel much for 
him when the defendant is found 
to betray his trust.-— C. C. 

(Jackson and Mitter^ J. J.) — The 
2%lh April 1878. Joogul Kishore 
Roy, ZX, W. R,p. 4. 


Limitation with respect to dcoroes and 
orders affirmed by tho Privy Council. 

Where the Privy Council decree 
or order has not been barred by 
lapse of time, it was held that “ the 
Privy Council order affirming the 
previous decrees must comprehend 
and embrace those decrees”, as “ it 
is somewhat incorrect to speak of 
executing those decrees as separate 
decrees, for they fall to be executed 
with the execution of the Privy 
Council order ; in other words, the 
judgment-creditor is un(iuestion- 
ably entitled in executing the decree 
or order of tho Privy Council to 
get the benefit of tho decrees or 
orders which that Privy Council 
decretal order affirmed. It would 
bo almost absurd if it were other, 
wise. 

The proceedings which are kid 
in the High Court for tb^pu^se 
of getting the Privy. Cophcil order 
sent down to the Ifower .Court for 
execution must be us iona 
Jkh efforts to eofoxoe mi 
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into eflcot the Privy Council order. 
It is not necessary to enquire whe* 
ther those proceedings were actual- 
ly necessary or not, — Calcutta High 
Court {P/iear, J, and Aimlie^ J) 
1^^ April 1873, LeiihhridgCy IL^ 
Z. 124^. 

A. party made defendant in the coarae of a 
Buit-— Bohauoement or Ejectment. 

A suit was brought against A 
to eject him from a land, on the 
allegation that he had been served 
with a notice of enhancement on the 
ground that he was holding that 
piece of land in excess of what he 
paid rent for ; that he had agreed to 
pay each enhauoed rent, bat had 
not paid it. A ia anevver ehated 
that not he bat B was in occupation 
of the land, and he prayed that B 
might he made a defendant in the 
Bait, which was done. Both the 
Lower Courts held B liable to eject- 
ment and to pay conipcr^sation. 
The High Court held, that under 
the circamstances of the case, at 
any rate the plaiutiff might hare 
known that B was in possession of 
the land, and yet he brings the suit 
on the deliberate statement that A 
was in possession of the laud and 
had made default.. How under 
these, circamstances. B could be 
affected by any notice oh A to pay 
enhanced rent, or be made liable ^ 
be ejected, cannot bo understood. 
He being the tenant on the land 
was entitled to tho nsual notice be- 
fore he could be evicted or his rent 
enhanced by a decree of the Court, 


but we do not see how in a sui.t 
against A in the midst of the agri- 
cultural Bengalee year be could be 
made liable to pay three timesTthe 
rent he paid before or in default 
be ejected. Held, that the suit 
against B must fail, and consider- 
ing the circumstances of the case 
from which one can hardly help 
thinking that the suit brought 
against A was fraudulently brought 
with knowledge that B was the te- 
nant, the Court below should have 
dismissed the whole suit. — Q, H. C. 
(Jackson and Milter, J. X) 19/A 
March 1873, Menazoodin Goledar, 
XIX., PV. It., p 347. 


No separate suit lies for invaUdating^a eale 
held, during the minority of the plaintiff, in 
execution of a decree (against his father) 
barred by limitation. 

In a suit for possession and de- 
claration of title in respect of pro- 
perty claimed by plaintiff under a 
will from his father', which property 
had been sold in execution of a 
decree, plaintiff's ground of action 
was that execution had been frau- 
dulently taken ont, during his mi- 
nority, of a decree barred by limi- 
tation. Seild that the question 
ought to# have been raised in the 
Court executing the decree, and not 
ip a sepiwata suit ; the latter eohrse 
beipg contrary to AeV XXIIT, of 
1861> Sec. U.— a H. C. (Jaekton 
and Mitter, J, J.) The 24M 4pril 
1873, Najabut AU CXmiky, XX‘t 
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It would not, have been intend-^ 
ed that the lessee vvliile i-esist- 
ing^ lavvlul (‘jeotmeut, shoitld be 
allowed to create property upon the 
land for wliich his lessor would 
have to pay* This ground of appeal 
in my judgment fails, and I think 
that the appeal must be dismissed 
with costs. 


PRIVY COUNCIL. 

TAe 2>ird Janu^r^t 1873. 

Nawab Srui) Allkb Suajc, 
terms 

Mussammut Aiianeb Begum. 

Appeal front the High Courts 

K ir, p. 

Admission of receipt of considera- 
tion-money before the Begistering 
officer — Subsequent denial — Onus 
ProbandL 

Whdra ther« 13 an adtnlMioa of roooipt of 
conBideratioU'tnoaey matlo before the regie* 
tei'ing oificer, atiti that admiesiou is recortied 
under Act XX. of I860, the presumption is 
in favor of the truth of sucU a pubijc declar- 
ation,* rri(|u.i*i«g cogiot .iuj coaviuciug 
ovideiioe to rebut it Although such an 
adiuissioa is nut c^Htcl^^ive, yet it ought to 
affoid a strong preiUtiiptioo of truth and 
throw upon huu who makes it, and after- 
wards oomes to impeach such an ackuow 
ledgment, the burden of satisfying the Court, 
by strong and cogent evidence, that it was 
made Undei^ ^ome circumstances of mistake 
or enbr. , ' 

Although the aoknowlodgmont of redhtpfc 
of wmSlde^atiott ijnoney in a deed of sale ik 
written with the rest of the deed and obvi-* 
ously before payiheht is rwWedf yet U 
may amount to ais i^taUsioa after the .d^ 

is ha..ded over. , ^ „ 

'This Was a suit brought by ibs 


respondent Musti^ammut AmSuea 
Bcgian, against the Nawab Syiid 
Allee iSbahj to yecovef ^ sum of 
Bs. 13,000 as the buUude bfthe 
piirchasc-mpnny, which she allogeS 
was due to her upon a. sale mada 
by her to the Nawab of a decrea 
which she bad obtained in thtii 
Courts in India. Her ' statement 
is that the price wbioU was agreed 
to bo paid by the Nawab for the 
decree vvaa Ks. 14,Oo6; that she 
received Rs. 1,000 only of that 
amount, and that the remainder 
was left in the hands of the Nawab. 
She not only denies the payment 
in fact, but she sets up an affirma- 
tive case. She saT s that a notOf - 
under Iho seal of the Nawab was 
given to her for Rs. 13,000, which 
was to be paid off when the muta- 
tion of names took place. There-* 
fore, her case is that the considera- 
tion-money was not paid, but a 
rooqua given for it, payable when 
the mutation of names took place. 
Now, although, in a genei*^nl way, 
it may bo said that the proof of the 
payment of the consideration lies 
upon the party who , a.sserts the 
payment, their Lordships think 
that in this case the onus of proof 
was shifted and thrown upon the 
respondent in , qouscqueuce of the 
acknowledgments she had made 
the receipt of the whde purebaaen^ 
money* Their Lordships think it 
is impo$sible to say that all thobe 
aokttovvledgmcnts are. merely for- 
mal j some of ^em.}^to( tohay^ 
been tegular Jloade in ft 
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formal way of the receipt of the 
money, and which were iutended 
to he and were acted upon. 

The dijed of sale bears date on 
the Ist of F ebraary 1868. It con- 
tains the ag^reement to sell the half 
of the decree, that half being stated 
to be Rs. 16,956, and it contains 
an acknowledgment of the payment 
of the whole consideration. Now 
it is to be observed that this ac- 
knowledgment may, after the deed 
has been delivered over or regis- 
tered, amount to an admission of 
the payment ; although at the time 
when it was written, payment ob- 
viously was not made, for it is 
written in with the rest of the deed, 
and the deed was clearly written 
and executed by the respondent 
before the money was paid. How- 
ever, that is perfectly consistent 
with its afterwards becoming an 
acknowledgment of the 2 >aymeDt 
of the money, because, although 
the money was not paid at the time 
the ddfed was written, and whilst 
the deed remained in the hands of 
the re.^pondent or of her agent, 
it WHS of course inoperative for any 
purpose, it may be inferred that the 
deed would not have been handed 
over until the money was paid ; 
but undoubtedly it would seem 
from the obi^rvatlotis of the Subo^ 
dinate Jud^e the Judges of the 

High Court that it is not unusual 
that such deeds should bo heinded 
over, although the donsideration- 
money be not paid. ' 

But tile acknowledgment of the 


payment of the wjbole purchase 
money does not rest upon the deed 
of sale ; on the contrary, j:here are 
two subsequent acknowlfjgments 
which appear to their Lordships to 
be entitled to greater oonsideratron 
and weight. The deed was regis- 
tered on the 17 th February, a fort^ 
night after its date, and at the 
time of the registration, Abdool 
Iluraced, who was the agent of the 
respondent, and her son-iu-law, 
made an admission, which is re- 
corded, that the whole considera- 
tion-money was received '' in cash, 
in a lump/^ It appears that that 
admission is one which, if made, the 
Indian Ragistration Act of 1866 
requires the Registrar to record. 
The 65th section of that Act, 
which relates to the procedaro on 
admitting the registration, enacts 
that‘s on every document admitted 
to registration there should be en- 
dorsed from time to time the follow- 
ing particulars and amongst the 
particulars is this : Any payment 
of money or delivery of goods made 
in the presence of the registering 
officer in reference to the execution 
of the document, and any admission 
of receipt of consideration made in 
his presence in reference to such 
execution/^ Thus the Legid^ture 
has thought it desirable that the 
public register should contain a 
record of any payment that taken 
place in the presence of the regie* 
teriug officer, and of any 
of payment made in hie presence m 
reference to such ex^cedtioni and 
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r6<}uit'6s bini to r^cov*! it. Tho ac* 
koowledgment was m»4« re- 
corded in pureoaftce of this Act, 
and . the, presumption ought to be 
in favor of the truth of such a pub- 
lic declaration, requiring cogent 
and convincing evidence to rebut it. 

Their Lordships do not say that 
an admission so made is conclusive, 
but still it ought to afford a strong 
presumption of truth, aud throw 
upon him who makes it, when he 
comes to impeach such an sw- 
knowledgment, the burden of satis- 
fying the Court, by strong and 
cogent evidence, that it was made 
under some circumstances of mis- 
take or error. Nothing of the 
kind appears here, and one does 
not see why the admission should 
have been made in this case unless 
it were true, .because it was not 
necessary for the purpose of the 
registration, the Act onl}' requiring 
that, if the admission be made, it 
shall be recorded. 

But the evidence of acknowledg- 
ment does not stop there, A fur- 
ther act was necessary to perfect 
the title of the appellant, namely, 
the mutation of names in the Court 
y?hich had given the decree, and 
accordingly, on the 3rd of March, 
a petition was presented to that 
Court, h/ Abdool Idumecd, which 
aga’u coBt»<uB hu acknowledgment 
pT the payowot. .That petition 
ptatns the «4e .of the4^ree, and 
contwus an allegation that the 
bad moeived the eop 


chaser, who had become the proprie- 
tor of hor half share, and upon that 
petition , her name was expunged 
and that of tUo purchaser , of , the 
decree recorded in her place, , There 
seemed to be again no nece^ty for 
making this aeknowledgnaent, for 
the name might have been changed, 
for anything which appears, with- 
out- such a statement, but it is 
made, and that so late as the Srd 
of March, more than two months 
after the transaction. 

It seems, therefore, to their 
Lordships that the onus was throwu 
upon the respondent to provO that 
the money was not paid. She seta 
up that this rooqua was given, and 
that the money was to he paid 
when the mutation of names took 
place, and was not paid. Then 
her case is that in the following 
October the Nawnb came to her 
Moulvie and asked him for tko 
note, as if he was going to pay it 
off, and having obtained possesrion 
of it, said “ I cannot pay it until 
you coma to Meerut and when 
the Moulvie went to Meerut he 
refused to pay at all. That, ne 
doubt, would be a gros^ fraud on 
the part of the Nawah, but fraud 
is not to bo presumed, and must 
be proved by, satisfactory .ovidenoo,. 
The evidenoe is of tho most 
descriptiftn. The witnet^ who 

speak to the Nawah haying l^a 
. obtained possession of tho note do 
not say that any raiiaoiMitranoe or 
any objection was. made at the 
time. They simply W he so 

?> 2 , 

■ .-W 
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obiaiued the note, and thea said, 
'' come to Meerut, and it shall be 
paid/^ 

The Nawab, who was examined 
as a wit ness, was ashed no questions 
upon the subject in crosa-examina« 
tion. It seems to their Lordships 
that the JuJg^e of first instance 
came to the right conclusion in 
finding that ho could not give cre- 
dit to the story of the note Then, 
if credit Civnnot be given to that 
transaction, it seems to their Lord- 
ships that none can be given to the 
rest of the ease of the respondent. 
She has set up an affirmative case 
which is entirely untinie ; and when 
that has been done, there .is the 
etrongc^ifc inference that the faet 
of payment which that affirmative 
case was intemb'd to refute is a 
fact which, but for the attempted 
refutt’tion, she knew would be es- 
tnblisrlif il against her by the evi- 
dence upon the other side. When 
we come to the evidence of the faet 
of pa^^ment, witnesses arc called 
on both sides, and observations may 
be made on all of them. They 
were connected with the parties on 
the oue side or on the other, and 
if the case rested on their testi- 
mony, it would be very difficult 
to say which set of witnesses should 
be credited ; but after the adniis- 
sions which have been made, sup* 
posing their Lordships were left in 
doubt upon that fevidon;ce, they 
could not find for the respondent 

It is not unimportant to observe 
•that the Nawab, who is a gentle- 


man of rank, went into the witness 
box on this occasion, and gave bis 
testimony, and* of eonrsj dfiered 
himself for crosR-exoi||inatioh. 
Their Lordships have often sahl 
that it would be very desirable if 
native gentlemen would do, that 
more frequently, because presump- 
tions are necessarily made against 
them, if when parties in a Court of 
Justice?, and laets arc in dispute 
the kiiovvlcdgc of which must rest 
with them, they will not present 
themselves to the Court to state 
their own evidence and knowledge 
of those facts. Presumptions are 
nccessaiily made against persons 
who will not subject themselves 
to exiiminalion when a jjvUnd facia 
case is made ngninst them, and 
when by their own evidence they 
might have answered it. However, 
in this ease, tlic Nawab certainly 
did present himseif as a wifcno.?s, 
and he has stated in the most dis- 
tinet manner that the money was 
paid. 

Upon tlie evidence, therefore, as 
it stands at present, tladr Lord- 
slnps think that the respondent 
has entirely failed to show that the 
acbnowlediimcnts of her agents are 
untrue, and that the money was 
left unpaid. The Subordinate Judge 
seemed to have felt some dowbt ns 
to his ' having got at the trnth of 
the transaction. He doubted whe- 
ther it was a real transaotion sneli 
as th6 documents represent ; but if 
it were not, still ihe respondebt 
would not be entitle td v^oonx 
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the lls. 13,0C0* irtbi^ transaction 
was Dot Vk real one, tbon of eonise, 
it'neJver could hftvia been intended 
that the Rs. 18,000 should be paid, 
but after all that is a mere su^pi* 
cion ; both piUlies were content to 
treat the transaction as a real one, 
and CourtiS of Justice cannot act 
upon suspicion when both parties 
come before them so treating it. 
They must then regard the evi- 
dence which is brought forward on 
either side according to the rules 
which usually guide tlna Courts in 
the consideration of issues and the 
evidence brought to support them. 

The Judges of the Hioh Court 
have scarcely pone at all into the 
consideiation of the evidence, but, 
trcatinii the evidence on both sides 
as doul)tfiiI, they have drawn an 
inference from an agreement tliat 
was subsequently made between the 
parties, — an inference so strongly 
in favor of tljc respondent that they 
think they can rest their judgment 
upon it, and reverse that of the 
Subordinate Judge. Tlieir Lord- 
ships, upon looking at that <locu- 
Kient, cannot say that in one aspect 
auch an inference may not be made; 
but on the other luiiul, inferences 
m^y bjp made from it wliich support 
the' ca$e of the appellant. No 
doubt it is a document which can- 
not altogether be accounted for. 
It seems that in the original deed 
of sale there had beeo a clause to 
the effect that if the decretal money 
not rcatijzed/ the property of 
the mpondent should be Habib' to 


make good the eohsidcrafiou for 
the salo totlie Nawab. It fs stated 
that that clause was struck out at 
the exoCUtioii of the deed by the 
Moulvies of the parties from some 
mkundersi»tonding, or from the fact 
of one having ovcr*niached the 
other; but undoubtt^dly it appeam 
to have been struck out by consent, 
for both Moulvies signed tlic me- 
morandum in the margin that that 
was so. After the rcgistratioti and 
the mutation of names had taken 
place, a fresh agreement was signed 
by the respondent on the ]stof 
April, the object of which is said 
to have been to restore the clause 
which had been so struck out. 
Apparently in words the clause 
goes further, f*>r it seems to make 
her property liable, not merely for 
the consideration- money, but for 
whole amount of the decree. How- 
ever. in a subsequent proceeding, 
both parties appear to have treated 
this agreement as only restoring 
the original clause and making her 
property liable for the co»sidt»ration. 
money. The High Courtdvvelta 
good deal upon the agreement 4is a 
new and increased liability thatsho 
took upon herself, and as there was 
no consideration for her incurring 
it, their tnfereneei is that she did it , 
in order to obtain payment 
money’ If the clause w HteiDiily 
taken, it would be no dpuHt^V®^ 
unwise agreement) 
undertaking a much Ifabi- 

lity; and fts, i8i00i| 

adequate cohsid^raisitt * 
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was doin^. But if it really was 
her intention in sig-ning it to get 
the Rs. 13;000^ the question imme- 
diately occurs why did not she ob- 
tain it? She had this document 
in her own hands, and if the Nawab 
was reluctant to pay this money, 
she might have said Well, I will 
give you this agreement. I want 
the Rs. 13,000. I will give 3 "ou 
this agreement if you will pay me.'' 
But this was not done. Therefore, 
it seems that no strong inference 
can arise in her favor from the 
circumstance of her having made 
it; and, on the other side, the 
appellant says ; — If the money 
had been unpaid, why was not 
some reference made in this agree- 
ment to the fiict that it was un- 
paid ?" From the omission to do 
so it is inferred on his part that 
the money was not really due at 
that time, otherwise some mention 
of it would have been made in this 
fresh document drawn up long after 
the time when, according to the 
statement of the respondent, the 
money ought to have been paid. 

It is also not unworthy of obser- 
vation that from the time when it 
is said this money ought, according 
to the respondent's own case, to have 
been paid, nan^cly in March, it is 
not pretended that any demand 
was made for it until October, 
although we niust nssuine that the 
respondent was a needy woman. 

Upon the whole, theraforei their 
Lordehips think there was not 
sufficient ground for disturbing the . 


first judgment of the Subordinate 
Judge, and they will humbly ad« 
vise Her Majesty to al|pw this 
appeal, to reverse the defision of 
the High Court, and, in lieu there- 
of, to order that th# appeal to the 
High Court be dismissed and the 
judgment of the Subordinate Judge 
be affirmed, and that the costs, if 
any, paid by the appellant to the 
respondent in the Court below 
should be repaid. Their Lordships 
in this case say nothing about the 
costs of this appeal, as they under- 
stood that the suit was prosecuted 
below as a pauper suit. 

PRIVY COUNCIL. 

The 2171(1 May, 1873. 

Ranek Shornomoyeb, 
versus 

Watson and Co. 

Appeal from the Calcutta High 
Court, 

Suit for possession — if plaintiff can^ 
not prove his title, defendant's title 
7ieed not be seen, 

la ft suit Tor ejectment, the plaintiflT mtifit 
recover upon the strength of his own title 
ftnd not upon the weaknefts of that of his ad- 
versftry. It U immaterial in stich a ease to 
consider whether the land is the property of 
the defendants or not, beoause nnless It Is 
proved to be the pn>perty of the plaiatlfT, be 
is not eytitled to turn them out. 

If ever there was a clear ease, 
this is one which falls within that 
description. The suit is brought 
to recover 15,000 beegaba of obur 
land to tbe cast ol Cbilmaree Pa«t. 
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It is claimed' by tbe plaintiff as 
part of a khas mehal purchased by 
her from the Government of Ben- 
gal on the 1 5th January 1864. 

The (lefendaDts are ia possession 
of the land, |pd were found by the 
Magistrate in a proceeding under 
the Code of Criminal Procedure to 
be in possession. The plaintiff 
seeke to turn them out. The suit 
is in the nature of an ejectment 
suit, and the plaintiff must recover 
upon the strength of her own title, 
and not upon the weakness of that 
of her adversary. It is immaterial, 
therefore, in this case to consider 
whether the land is the property 
of the defendants or not, because 
whether it is their property or not, 
unless it is proved to be the pro- 
perty of the plaintiff, she is not 
entitled to turn them out; nor is 
it necessary to consider whether it 
ever was the property of Govern- 
ment or not, because unless the 
plaintiff can make out that, being 
the property of the Government, 
the Government conveyed it to 
her, she is not entitled to recover. 
The question depends upon what 
vya$ sold by Government, and 
what was bought by the plaintiff 
# ^^ * * * ^ * The plaintiff has 
out no title to the land which 
she has claimed. 

Appml dUallowed, 


FRIVY COUNCIL. 

The 28 /A Marche 
Raja u Pibthbji < 

unm . , 

Ranub Raj Kowsa. 

Appeal from the Hi(/h Courts 

K Jf. P. 

Hindoo JFidownot residing in her 
husband's house ---Maintenance, 

A Hindoo widow does not forfeit her right 
to pioperty or maintenance by reason of her 
leaving her huaband's house unless she leaves 
for the purpose of oachosfity, or for any 
other improper purpose. 

In this case their Lordships are 
of opinion that there was no direc« 
tion by the husband^s will which 
rendered it necessary for the widow 
to reside in her husband^s bouse. 
The case of a widow is very dif-. 
ferent from the case of a wife, 
A wife of course cannot leave her 
husbanded house when she chooses, 
and require him to provide main* 
tenance for her elsewhere ; but the 
case of a widow is different* All 
that is required of her is that she is 
not to leave her husband^s bouse 
for improper or unchaste purposes* 
and she is entitled to retain her 
maintenance unless she is guilty of 
unchastity or other disreputable 
practices after she leaves that re^ 
sideuce* 

The ca^e was tried by a Svihdv* 
dinate Judge, in this instaueei divhe 
xm a Hindoo, and therefeWiiUet 
be §cqaaiuted with . thb habits, 
usages^ and relig^^ orHmdocC; 
and he thought 
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in;' kit the hubbaud^ii> bouse, wu 
slill entitled to her mnintentince, 
and be awarded her the sum o 
150 rupees a month with a s\xtn o 
innney calculated at that rate for 
the years durin;' which she bad 
not been allowoil maintenance. The 
case was appealed to the Hig-h 
Court, and that Court thought 
that, having regard to the amount 
of the hu«band*s property, the 
widow was entitled to a larger 
sum and they awarded her main- 
tenance at the rale of* 200 rupees a 
mouth Their Lordships do not 
think it necessary to disturb that 
decision. The amount of mainte- 
nance, it is stated in the Vyavastha 
197 in Shama Churn's book, should 
bo fixed with ivfereneo to the pro- 
prietor^s estate. Now in this ease 
the dece«^sed husband left property 
to the extent of two lakhs, or 
20,0004 a year. It dt>es not appear^) 
their Lordships to be excessive 
even though he left f<mr widows, 
that each of those widows should 
have at the rale of 200 rupees 
a month, equal to 2l0/. a year. 
Looking to the state in which a 
wudow is bound to live and the 
religious duties which she is called 
upon to perform, it doe^ not appear 
to their Ldrdsbips/having reference 
to the property of the deceased 
husband/ that this widow Ought to 
receive a less sum ihao that which 
hue been award^ to her by the 
High Court, nanadyjr Bs. ZOO a 
month. 

Bpmfi question was iw to 


the right of the wtdow to rec<»vcr 
past arrears. A case was cited 
from the Madras High Court, in 
wliich arrears were awaftled. In 
the ease also in which Sir?6awrence 
Peel gave that elaborate judg- 
ment ***** ai%ars of main- 
tenanee were awarded to the widow 
as well as a decree in her favor 
with regard lo future payments. 

Under these cirommtances 
their Lordships are of opinion that 
the decision of the High (IJourt is 
correct, and they will therefore, 
humbly recommend Her Majesty 
that that decree bo affirmed with 
the costs of this appeal. 

PRIVY COUNCIL. 

The 29/A Ma^, 1873. 

KhaJAH GoUHUII a LI KuAiT, ts. 

Khajah Ahmed Khan. 

Appeal from the late Sudder De» 
wanny Adawlui of Calcutta, 
Mahomedan Law-^Btndence of Du 
vorce — The Judge who hean the 
Wftfiesees is the best person to 
judge of the credit to be given to 
them. 

Although writing is not neoessary to th« 
legAl validity ol ^ divorce uuder M ahomedah 
aw, yet whore a divorce takes place between 
puraooB of raok and prO{»erty, add where 
aluable rights depend upon the matrlsgd 
ltd are addobed by tlia divorce, 
for their own aectinty would he expected to 
have some document which should ’ ^ord 
laiisfactory eyideuce of what they had dona^ 
Jhe Judge who hears the tr 

•eally the Ust persna^ attd very afltan the 
>tiiy persQH, wl^ can jud|(e. ef the 
be giyen to them, becaued be net ^ly bea?« 
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what they havre to say bot he observes the 
maaiier in whifth ih^y aay it, 19 alao 
mecli more coaveimat with thd general 
position of the perflona who oomo before him 
than any Court of AppOat can be« 

This is an appeal in a suit origi- 
nally broughf in the Civil Court 
of the City of Patna by the pre- 
sent appellant, Khajali Ooubur AH 
Khan, who was the nephew anti 
one of the heirs of Mahomed 
Ibrahim Khan. 

T(ie suit was brought by him as 
one of the htnrs, together with a 
lady Fatiniatoonissa, who was the 
motlier of Mahomed Ibrahim 
Khan, against Khudijah Begum, 
wljio eliiimod to be the widow of 
the deceased Mahomed Ibrahim 
Khan* After his death she, claim- 
ing as his widow, obtained, in a 
summary suit brought in the Civil 
Court at Patna, possession of one- 
Iburth of bis property, untler the 
provisions of Regulation XIX. of 
1841 • It appears that there was 
an appeal in that summary suit to 
the Sudder Court, which affirmed 
the order* 

The present suit was brought in 
regular form to set aside those 
summary orders and to obtain pos- 
se]?slon of the one-fourth of the pro- 
perty which Khudijah Begum had 
retained under them, upon the 
aUegatioii that she had ^been di- 
vorced by Ibrahim Khan; and the 
only question raised which it is 
now necessniy for their Lordships 
to eonsider is Whether Khddij4h 
Begum divow^; or notv /Ifr 
was alleged by the mother and the 


nephew that a divored ^liad taketi 
place in the ye4r lSt5 • The Judge 
of the Civil Coiirfc of Patna decided 
in favor of tho claim of the widow. 
There was an appeal to the Sudder 
Dewanny Adawlut, but nO demsion 
was given by that COurt upon the 
present issue. It appears that in 
a former suit, where the legitimacy 
of Khajiih Gouhur Ali Khan, as 
the nephew of Mahomc<l Ibrahim 
Khan, was in issue, a decisioil had 
l>ecn given against bis being tbo 
legitimate nephew ; and the Stiddcr 
Dewanny Adawlut, on the appeal to 
them ill this suit, affirmed tho 
decision of the Judge of the Civil 
Court of Patna, not upon tho 
ground upon which he had decided 
but on the ground that the appel- 
lant had not proved himself to bo 
the legitimate nephew. 

The case, therefore, comes before 
their Lordships substantially oii 
appeal from the decision of tho 
Civil Court Judge. The question 
is entirely one of fact, and their 
Lordships are unable to come to 
the conclusion that the Judge of 
the Civil Court of Patna was wronar 
in huldiug that the divorce was 
not proved,- Tho elaim.'int wae 
tho wife of Mahomed Ibrahi^i 
Khan, She had boeii married a 
considerable onmber of ' 
him, but undoubtedly t|^,i^;.h^ad 
been a separation os ^rly 
year 1827, and in that year sails 
had been brought both by the bus* 
band and tho wKe. 'The husband 

1 brought a snit in the nature of a ' 

2 
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suit for restoration of marital rights 
against the wife ; and she brought 
a suit against him to recover bor 
dower, or so much of her dower as 
was prompt ; and in both these 
suits, which were continued about 
five years in the Courts, decrees 
were given for the plaintiffs j one 
in the year 1831, and the other in 
the following year, 1832 ; that is, 
the husband obtained ’a decree for 
the restitution of conjugal rights, 
and the wife obtained a decree for 
the share of her dower which was 
prompt. It seems that from 1832 
clown to 1845, no steps were taken 
to enforce the decrees on either 
side. There is no evidence as to 
the terms upon which the husband 
and wife were living in that enter- 
val of time, but it would seem that 
they were living apart. 

In July 1855both parties present- 
ed petitions in their respective suits, 
praying that satisfaction might 
be entered upon the decrees The 
petitions alleged that they had 
compromised the suits, and desired 
to abondon any rights that they 
might respectively have under 
their decrees. Those petitions 
clearly indicate that, up to that 
time, no divorqo had taken place. 
Although there liad been a separa- 
tion, although these decrees had 
been ohtain^id atid the parties had 
lived separately, yiejt no dissolution 
of the marriage fey divorce had at 
that time takcO place. Indeed, it 
is not contended on the of the 
appellant that a divot fee had: thca 


been elfectod, but it is said that a 
short time afterwards Mahomed 
Ibrahim Khan went to the house 
of his wife, and that was a 
formal divorce or the commence* 
inent of a formal •divorce ; that 
words of divorce were there spoken 
by him and assented to by her, 
and that this formal divorce was 
repeated oh two other occasions, at 
intervals of a month between such 
formal act. 

The question is, whether their 
Lordships can rely upon the evi- 
dence of the witnesses who say 
that such a transaction took place. 
The same witnesses who were 
called to prove the divorce assert 
that, shortly after -this alleged 
divorce, Khudijah liegum married 
a Mahomedan of wealth and rank 
of the name of Mahomed Hossein, 
and lived with him openly in the 
city of Piitna., The plaintiff asserts 
not only the divorce, but the second 
marriage, — that the second marriage 
took place in the life-time of Maho- 
med Ibrahim Khan, and shortly 
after the divorce. 

Now, it is to be observed in the 
first place, that there is no writing 
whatever produced to prove that 
the divorce took place, or td cor- 
roborate the statement of the w t- 
nesses. It is quite trhe that 
ing is not necessary Id tlic l^al 
validity of a divorce under Mafto- 
medan law, but where a divwe 
takes place, os in, this feasev beWeeu 
persons , of rank and ptopertyi and 
where valuable rights depend upon 
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tbo .marriage aiul am alf^Seted by 
the divorce, oho would oorfcainly 
expect that the parties, for their 
own i^uritj*jr tvonld have had 
some document which shoold afford 
satisfactory evidence of wliht they 
had done. In the suit for rostitn- 
tion of conjugal rights, Mahomed 
Ibrahim Khan himself spoke of the 
necessity of such a document when 
the wife , alleged that he had be. 
fore that suit divorced her, which 
shows that in his contemplation (al- 
though ho was wrong in supposing 
that it was necessary) it might be 
expected that amongst persons in 
his position such a document would 
have been executed, however, there 
is no such document ; there is 
no writing whatever referring to 
the divorce, and therefore the case 
depends entirely upon the crerlit to 
be given to the witnesses wlw say 
that they were present during the 
transaction, and who also say that 
they were present at the second 
marriage. Of course, if the second 
marriage (luring the life-time of 
Mahomed Ibrahim Khan had been 
satisfactorily proved, it would of 
itself have been cogent evidence 
of ibo fact of the divorce, but that 
marriage is even less satisfactorily 
proved than tlm divorce itself. The 

, AvW . deposed:^ to., bpth 
same, the 

djvor^ jiub^taptial 

from,; thA eyidejipi^ 

^ ]bas,fe^i;i g^v(m of 

quetit tnai:r%^. 
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Patna beard these wi^n^s. They 
were all ^mined in h& presenjce# 
and it is impossible not to consider 
that the Judge who bears »the wit-* 
nesses is really the best person^ and 
very often tlie only person^ who 
can judge of the credit to be givea 
to them,, because be not only hears 
what they have to say, but he 
observes the manner in which they 
say it. lie is also maefa more 
versont with the general position 
of the persons who come before biin 
than .any Court of Appeal can be* 
What says of the witnesses is that 
their depositions are umVorbhy of 
any credit. He further says that; 
with the exception of oOe or two, 
the whole were illiterate and loW 
people, and they certainly seem to 
be so. 

Then, on which side is the balance 
of probabilities ? The case on the 
part of the appellant is that this 
lady, in the life-time of her first 
Imsbaud, married and lived with 
Mahomed Hossein in the city of 
Patna, and one or two of the wit- 
nesses, when asked how they knew 
it, say that it was impossible for a 
man of the. rank and wealth of 
Mahomed Hossein to be married 
without, the people m the dty of 
Patna knowing , ft* If this be so^ 
it certainly , s^ms a most . ito'* 
probable oftcfiimstance thatJ^S^ 
med HosB^iUy a gentlemia|ii:;j>fjp«i§i4 . 
tion ; in Patna, should have aBpw<^ 
his wife to come forward in the 
Court of Patna aiid'qbim a share 
of the estate of Mihomed Ibrahisi' . 
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Khao, upon the assumption tbatj 
she was the lawful wife down to 
the time of hia death. That is, 
in their' Lordships' view, a very 
strong improbability. 

Then, with regard to dower; if 
she had been divorced she woitld 
have been entitled to her dower, 
not only to the prompt dower but 
to the whole of It; but she neither 
Bubd for her dower, nor is there any 
arrangement satisfactorily proved 
with regard to her remission of 
it. 

One or two witnesses say that 
she did, behind the curtain, use the 
words that she had remitted the 
dower, hut only one or two of the 
witnesses venture to say that, and 
it does seem incredible that, if she 
was entitled to a large dower, she 
should have given it up without 
the husband obtaining from her 
some writing or other authentic 
evidence of her having so released 
it, particularly as she had once be* 
fore sued for the prompt dower and 
had obtained a decree and that suit 
was very formally compromised 
by the petition to. which reference 
has already been made. 

Hiere is an improbability refer- 
Wd -to by the Judge of the Civil 
Court with regard to the cere- 
mony alleged to have taken place 
00 ' the eeoond marriage. It ap- 
pears that th»' lady was of the 
Soonee school, aud-Mafabmed Hos- 
sein of the Sheeafa, and the Judge 
says what appears to be. well found- 
ed, viz., that the ceremony would- 


usually be according to the school 
to which the husband belonged^ 
In this case it was the other way. 
That is an impTohab11ii|,; aiid it 
may be that these witne^tes, who, 
many of them, were ignorant per- 
sons, were not aware, when they gave 
their evidence, that it would be 
open to the observation that it Was 
an improbable story they told. 

It is to be observed that, accord* 
ing to some witnesses, tbe CaZee 
was present at the second marriage. 
If this be true, the Cazee should 
have been called as a witness ; but he 
was not examined, nor his absence 
accounted for. 

Their Lordships think it unneces- 
sary to go at any detail into the 
evidence. They see no reason for 
coming to a 'different conclusion 
from that at wliich the Judge of 
the Civil Court at Patna has ar- 
rived, and they do not feel justified 
ill saying that he is wrong when 
ho has recorded that the witnesses 
who camo before him were, in his 
opinion, unworthy of credit. If 
they are unworthy of credit, as tho 
whole ' case depends upon their 
testimony, and the oUus is upon 
the iplaintiff to prove the divbrco 
which he alleges, the case lieoessfi.^ 
rily fails. 

Althcugb, in their Lordsliips' 
view, the decree of tbb .iS,^der 
Court ought to bo affirmed, 
opinion proceeds npou. t^!|^^'hd 
on which ib© Civil Jud^ 
dismissed the suit,; aoi^,;m}t;updQ 
that on which i^c Suddev Oodrt 
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a0trmed his dooiaimt, /I'Ue affirm* 
antie of the decrfo wiji not, there* 
fore, preiadioh the sttitits of the 
appellidttyM ‘ the uephew of Muho* 
Ibtahito Khan. 

Their Lordships will bamhly ad* 
vise Her Majesty to affirm the 
jadgraeut of the Sadder Dewanny 
Adawiut, .which is the jadgment 
appealed from, and to dismiss this 
appeal with costs. 


PRIVY COUNCIL. 

The 12M December, 1872. 

Bms AHD OTHERS, 
versne 

Arbotunot and Co. 

Appeal from the Calcutta High 
Court. 

Repudiating the conduct of Agents. 

Agents are only bound to act to the beat 
of their judgment and to use proper care and 
fekilL iu executing ^hat they are ordered to 
do ; and their actioo cannot be repudiated 
unleaa they are shown to have been guilty of 

This is a suit brought by Messrs. 
Arhatbnot and Company, who are 
merchants and agents at Madras, 
against Mr. Betts and hi>» partners, 
wW' are indigo' planters iu' Bengal. 
ThO' suit is birodght to recover the 
prico of certain indigo seed which 
Me^r»;^ and^ Cbm^ny 

puirbh^d''as dgeUts'for'Mr.'Bst^ 
and his partners, iindcr instructions 
received frpm them^ In one of the 

not;'"«^''-'(bffip«aY, 

'' At the request of Mr. Herklohs, 


of Cobn,opr'>: 'iMti Ilerktofe wn».a 
Iriendi ot- Me. '’' We to 
infurni' you seed< of this 

year'ergrowth is aeW^hvidlalilohieTe, 
and that • Buppl^eis WBl cototlaiie'to 
corao in for the, hejtt two ojr^titoe 
months. The present price is i|^' 
6-4f to 6*8 per maond, hht tlsr 
mand iuso gvWtt that we eSfpebh'to’ 
see shortly a eonsiderahle tisS.‘ If 
yon send us an order, we will etf- 
deaVoitr to eJECcute it to the hesiof 
your interests.” It ap^avs' thdt, 
at first, Mr. Herkloto inquired of 
Messrs. Arbutbhot and' yCoihpahy 
whether they could buy 2,000 
maunds, which was a much 
quantity than the defendants waiit- 
ed to sow in the following Oetohor. 
The probability is' that- when Mr. 
Betts instruOted Messrs. Arbuthnot 
and Company to purchase, they 
were purchasing upon speeulation, 
intending to pay the price of the 
seed out of the money to be obtain- 
ed by re-selling it. There is ho 
doubt that the defendants Wete nd; 
prepared to pay for the seed, and 
it was unlikely that they would bO 
buying seed in February to sow ih 
October, when they ' had hot tlie' 
means to pay for it. -Mr.* Betts, 
by a letter of the; 18 th tebruhr^i : 
instructed * Messrs. Arbutbnpt?h®!d . 
Company to phrebase for hitn 
maunds upon the most favorable 
terms. Ho says, " best ft^h ji&d^» 
go seed but he sent thhoa’h'tete- 
gram, ailerwards, theih 

to buy, not the ah reqnert- . 

cd in the letter, but*" fresh, good,” 
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AecordiHg to the evidenc® of Mr 
Betta bimsclf, wbut be iostmeted 
Messrs. Arbuthnot and Company 
to purchase was, *' one. tbonsaod 
maunds iodigo seed, fresb, good, 
on most favorable terms,'' Having 
received a letter of tbe 25tb Fe- 
bruary, informing him that Messrs. 
Arbutbnot and Company had pur- 
chased at the rate of 10 rupees per 
maund, Mr, Betts writes on the 
6th March, the following letter : — 
"Yesterday I despatched a tele, 
gram to you to the efibet that the 
seed 1 ordered must be fresh and 
good.” That “ yesterday" was the 
5th of March, He had received 
Messrs. Arbuthnot and Company’s 
letter on tbe 2od, stating that they 
had actually purchased. Then why 
should be immediately send off a 
telegram to say that he hoped the 
seed would be fresh and good? 
He had instructed Messrs, Arbuth- 
not and Company to buy fresh and 
good ; why should he suppose that 
they had not bought fresh and 
good? And yet he thinks it 
necessary, on the 6th of March, 
to send a telegram to them to say 
that the seed which bo ordered 
must bo fresh and. good,, as he 
needs , it for his October sowings. 

“ And I . notv beg to -advise you 
that if, tiie seed ,is not of this des- 
cription,”— >Vifhy shoiuld he oppose 

that it was not of that description ? 
—"that is, fresA, and such as I 
sent you an order for, yon must he 
awate that it would l» tuitions to 
sow it. Pray, . tUcrefore, ‘ 


exercise yotir . judgment in this 
matter.” How were they to exer- 
cise their judgment ? They were 
instructed to parchaso> ,*od;. t^y ■ 
had purchased. Mr. .B&ts must 
have supposed that they had pur- 
chased oeeording to their iitstmc- 
lions, and be must have known 
that if they had not purchased 
according to their instructions or 
used due diligence in carrying out 
his order, he was not bound to 
take it. There was, therefore, no 
necessity to write that letter if tbe 
transaction really was such as Mr. 
Betts would have it supposed. It 
appears that when Mr. Betts found 
that tbe price had risen from Rs, 
6-if to 10 be was anxious to get 
out of his contract. It is clear 
that ho was not able to pay. He 
afterwards asks Messrs. Schoeno 
and Company wbotber they can 
sell the indigo for him, and when 
they tell him that Madina indigo^ 
is not saleable in Bengal, then, for 
tbe second time, he asks for a 
sample. Ho hod originally asked 
for a sample ; hut Messrs. Arbuth- 
not and Company had informed 
him that the indigo bad been tout 
to Messrs. Thomas, and Compa|iy 
as ;his agents, and that they would 
give him, a, sample. . Hewassoti^ 
fied wm that answer, ,and did no% 
ask again for a sample untilh^ 
nformed by Mjcssrs. Schoejue.ai^, 
Company Uiat they ecttli^ rnOfelfiil; 
;ho indigo .^rshim to advau^ago. > 
then he askV , for a sample, and a 
sample is, given, jo him, and then. 
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he comnaencee bif expcrimcate to 
see if the seed will gerbiiTiiate. 

• TUrito of the Ittdges of the H igh 
€<kii'have' found that 'Messra. 
Arhnihuot' and Company properly 
disobarged their duty aS agents. 
Messrs.’ Arbnthnot and Company, 
although they did state in their 
plaint that they were acting as 
sellers, wore really only agents for 
Mr. Betts. Having purchased in 
Madras they had paid or would 
have to pay the person from whom 
they purchased ; they were, there- 
fore, in the nature of sellers, 
although they were really only del 
credere agents. It was necessary 
for Mr. Betts, before he could re- 
pudiate what bis agents had done 
for him and refuse to take the 
indigo and to pay for it, to show 
affirmatively thatMessrs. Arbuthoot 
and Company had been guilty of 
negligence in executing the order 
which he. had given them. He 
deals with the sample when he gets 
it by sowing it and testing it. 
Whether that test was or was not 
a good one it is not neces^ry to 
inquire, for Messrs. Arbnthnot and 
.^a^any, whoa they were buying 
ihdigq. seed at -Madras in a rising 
under .an order to pureUase 
!on the most lavmAble terms, could 
.«(d> laitc expfirimieaded % sowing 
A ^jnpW.! of -the sCj^ and waiting 
,ei|fbt or , tbn .di^fl ;)h!efo^ they -par* 
ebatod to m whether it wmuid 
getminiate; ^Ql^ejjr wotftonly.bmmd 

eiad tsinae proper ohro and c^lB. as 


agents in ^p'ufcbasin^; what tWy 
were ordered to purchase; rfir; good, 
fresh indigo seed, 

NoWi did Mr. Befts prove that 
Messrs.' Arbutlinot and Company 
had not fairly and properly . exebut- 
ed his order ? ' It appears to 
llordships that ihere is no eVidepbo 
to that ciTeet, and tliey agree with 
the views which the learned Judges 
of the Court below have takOU t^t 
Messrs. Arbnthnot and Company 
did fairly and properly execute the 
order. Tlio Chief Justice says — 
“ Looking at the eviideh'ce, I can 
see no reason for distrusting the 
phaintiffs' case, and thinking’ that 
they did not perform that which 
they undertook to do for the de- 
fendants, namely) to purchase 
good, fresh seed.” Mr. Justice 
Louis S. Jackson says — I have 
no doubt that Messrs. Arbnthnot 
and Company, as agents of the 
defendant, honestly fulfilled the 
commission intrusted to them, and 
that the plaintiffs are entitled to 
recover tho whole of the amount 
they claim in this suit,” with the 
exception of a small amount for 
excess. The learned Judge of the 
first Court did not try the ease 
upon the evidence. He deeief^ 
against plaintiff on the grophd 
of vaHahoo,. That ground 
very properly, been given up to»'diy, 
and has been admitted . ^lat 
Judge ought not to have dm^seed 
tlm plaintiffs' claim npmitito ground 
ef the variance. : .There were three 
Judges of the .&%h Court, aod 
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they were unanimous in coming to 
the conclusion that Messrs* Ai‘- 
bulhnot and Company did properly 
and honestly fulfil the commission 
which had been intrusted to them. 

Their Lordships, therefore, see 
no reason for interfering with the 
judgment of the Court below, and 
they therefore will humbly advise 
Her Majesty that the decision of the 
lli<*h Court be affirmed with costs. 

PRIVY COUNCIL. 

The January, 3873. 
Mahauajau Juogehnatii Saiiek, 

AND ANOTIIKR, 
xemiB 

MussuMisfAT Ahiad Kowar and 

OTHERS. 

Appeal from the Calcutta lliyh 
Court. 

l^urden of proof in a suit for fe» 
sumption, of possession. 

In a Buii to resunae poBsobsion of land, the 
pl^iniiSP ollogod that the same was granted 
as a jageer tenure to a certain ryot and hui 
liaeal descendants, and that the ryot^s des** 
Cendant had failed. Beld, that it was ne- 
cestary for the ptaintlfT to prove the grant 
which he alleged in his plaint ; that then 
the ionue of proof might have been shifted 
updiaUia defeftdants; and tbat.aa the plainti^ 
failed prove the very foundation of hie 
case,^ lit .ndnec^sBary to determine Who* 
ther or not thd frahtee^e deBeendantH failed, 
or on whom tih berdeii Df proof lay with 
respect to that is^e or^deterinioe'41ie truth 
or falsehW of the def^odaeit*# (Aea* 

' This WM a by;tlie 

plaintiff to recover {loaroaioti of 
' eertam lands upon tho gfroudd-tliat 


tiioso lauds wQ^e granted by an 
ancestor of his to one Pryag Hoy 
to be held in jageer temy®? **> 
to Pryag Jloy, and biewihear des* 
ceudauts, that 1‘ryag Itny’s liiical 
descendant had failed, aud therafore 
tho plaintiff was entitled to resume 
possession. 

A good deal has been said pn tho 
subject of the burden of proof in 
this case. It is manifest that the 
jdaintiff could not, by merely alleg- 
ing that a graut bad been made 
and that that grant liad failed, en- 
title himself to a decree: some 
burden of proof must rest upon 
him : and the only real question is, 
what amount of proof cpuld bo 
reasonably expected from him, so 
as to shift the burden of proof upon 
the defendants. Their Lordships 
are clearly of opinion that it Was 
necessary for him to prove the 
grant which he alleged in his plaint, 
without which the plaint would 
have shown no cause of action, 
namely, a graut to Pryag Itoy ; 
for on whomsoever the burden of 
proof may lie with respect to the 
subsequent part of the ease, adM- 
ther it lies on the plaintiff to pitrvb 
that the descendants of Pry% Bpy. 
had Called, or npon tbe defendant 
to prove that they still liyisd^ it is 
necessary to ascertain to wbohx t1be 
grant was made, in order to dabr- 
miue the subsequent Question to 
be tried, namely, whose dbsoeil. 
dants have or have not failed. - 
It ap];iears by the ptuintiif e tyufi. 
showing that this tenure was^tiat- 
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^ iA tih« proper. 9 '*’^®®’’* 

jf3,mejy, by a blibooleut, 

iU . pptfe. b<>i% 

wbi^A W presumed to be m 
th(B pdsitassmu ®f defeodante,—* 
tbe kubopJ|Out bcinjr also an origi- 
nal dooumpnt, whereby tbe grantee 
acknowledges tbe grant, apd that 
he holds upop the terms of the 
g};^t^ this wopld be in the posses- 
sion of the ancestors of the plain* 
tiflF, and would be expected to be 
found among his muniments of 
title. The plaintiff alleges that 
such a kuhooleut did exist, hut he 
has , failed to give any proof of it 
whatever. He has not produced 
the kuhooleut ; be has not given 
seconds^ evidence of it; he has 
not even laid the foundation for 
giving secondary evidence, if be 
had secondary evidence of it in his 
possession. Ho does not call any 
body: who has the custody of his 
munimcpte of title, or wbo is ap- 
qliaiptsd with thpm or with their 
iii(je' of custody, for the purpose of 
showing that search has been made, 
(and that he such kuhooleut has been 
found. Jh^ it 
consistent with tbe plaintiff's case 
that s®®h a kiibooleut or some 
kuhoedeut under which this property 
VW' granted nany at this moment 
immhiappiSgwfipo. fte^aaeontent. 
ed hwaasl^ith puttie^ in certain 
ipriaunid proflsedinga institnted by 

jjdm in 18,42. almost bw ^oa 
Panopagpe, whenpn he oomplaiped 
tlw ^ni>on|t<>o had abst^cted 
’ .his records. It -appears by those 


proceedihg* ;|he 
Was convicted and sentrochd tp im- 
prisonment until he should deUver 
them up, but it is not shown that 
that sentence was ever exeentedr or 
if executed to any extent whether 
it had or bad not the effect pf. in- 
ducing the Canoongoe to give ujp 
all or any of the records. Bat it 
would appear from this ppooeediiig, 
that, at all events, according to the 
plaintiff's showing,, the kubpoleut 

was in existenco at np vary, distant 
time, namely, in the year and 
it appears to their Lordships that 
there would be, or ought to be, no 

very great difficulty in proving that 

such a kubooleub did then exist, 
and that it wan one pEtbp docu- 
ments which were ahstrapted by 
the Canoongoe (if, indeed, it were 
60 abstracted); Wause in these cri- 
minal proceedings no less than three 
witnesses were called, who, gave a 
general description ofthe documenta 
iid to be abstracted, thongh.thny 
do not, indeed, specify this. N<n»o 
of these witnesses are now, called, 

nor is any explanation given of tii^r 

not being called. It, is pot ^lOlsm' 
whether they are dead or ahsfflit, ,pr 
whether it ■ 

them; and the plaintiff himsdf, who 
instituted thpse very prooeediagn, 
and who may be «nppp 8 edto,bn.<^- 
nizaut of a document oCansh im- 
portance, if it exited; 
l^nlSi does npt tl^h 
give evidence. , 
lender these OiijaatciiiWices there 
•ii’ an entire failutO ^ proof of the 
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kabooletrt. No evideuco cither 
primary or secondary is given of 
it, nor indeed, as before observed, 
has even the foundation been laid 
for giving secondary evidence. 

But it has been oontended on 
the part of the plaintiff that the 
absence of this proof may be sup- 
plied by other evidence in the case. 
It is said that the nature of the 
tenure is proved by the admissions 
of the defendants, and so far their 
Lordships are disposed to agree 
with the Counsel for Hkj plaintiff. 
But then it is further alleged that 
it has heon riiown that Pryag Hoy 
was the first person in possession 
of this property under the grant. 
And if it had appeared that Pryag 
Roy was in fact the first jageer in 
possession of this property,- and 
that it had descended from Pryag 
Roy through father and son to the 
last owner, Deo Persaud, then it 
might have been that some evi- 
dence was given of the nature of 
the tenure and of the person to 
whom it was granted, indepen- 
dently of the kubloolent, so as to 
shift the proof upon the defen- 
dants ; but their Lordships are of 
opinion that it is not pinvcd that 
Pryi^ Roy was the person origi- 
mdly in poss^ioo, and that, there- 
fore, the nbsende of the knhoolcut 
is not supplied by evidence of the 
deshripiion referrad to, 

That beiitj^ eO} ih their Lordships* 
opinion ; the platnriff has alto- 
gether failed to prove the very 
foundation of his case, namely, the 


grant to Pryag Roy ; and therefore 
it becomes utineccssaiy to consider 
the questions which would ^ave 
arisen if he had given this ptoof. 
It becomes unnecessary to deter- 
mine whether or not the descen- 
dants of Pryag Roy have failed, or 
on whom the burden of proof lies 
with respect to this issue. It is 
unnecessary to determine whether 
or not the defendants have shown 
that the grant was, as the)' allege, 
made to Anand Roy, nor to deter- 
mine the truth or falsehood of tho 
charge of forgery which has been 
preferred against them. If indeed 
the plaintiff had given any evidence 
whatever whereby he brought him- 
self into Court, then the conduct 
of the defendants might have been 
material, for in such a case proof 
of the fraud and forgery on their 
part might have assisted the plain- 
tiff’s proof { but until the plaintiff 
has given evidence sufficient to 
bring himself into Court, all the 
subsequent questions become im- 
material and unnecessary to bo in- 
quired into. This their Lordships 
understand to have been substantiul- 
ly the view of the High Court, <vho 
dcolined to go into these questipui^. 

For theto reasons their Iibi^lupB 
are of opinion thnt ths'plaipUffil^ 
failed to prove his .ahid’thitt 
the judgment of^thh^igh ^nrt 
is right ; and they hami^jr »4s 
vise Het Majesty 4hat the jnffg'* 
meat of the High Court be 
ed, and, this appral 4isimis»^ . 
with costs. 
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~ ^PlilVY COUNiSJIi. 

TjieBtAMiriiW3’> 
A^tiARAKEiiBWJO^olfcrB^^ Dkbba, 

' : versus 

Lvchmee Koon^vajiek 
and otujers. 

Append Cdlcutid IHy^ 

Court, 

lieVfglous BaiowMsnt—AlUnalhu., 

\Vhea au 'cntlowmont i» merely nomma!, 
imd imlications [of peraoual appropriation 
and exercise of proprietary right are fouml, 
a sale of the property is valid under tlio 
Hindoo Law. 

If a man merely purchases property in the 
name of hia own idol, whom no one except 
bimself has Iho power or right to wcHshlp, 
the property i» uqf the properly ot the idol, 
"hot thd property of the peraoii who pur. 
chaaed it* 

This suit was oommeaced on the 
lUh November 1867. It was 
broaght by Moharajah Gobiiida 
Nath Hoy, who was the grandson 
and heir, through adoption, of 
Moharajah Ram Nath, oliaA Biswa- 
ntith Roy. 

The suit is against Ranee Lueh- 
mee ¥Loonwarec and others. It was 
bronght by the plaintiff as tbc 
Bheb^idt Qf the idol Shyamsoonder 

Tlthkeof* to recover (t oeitaiti Zo- 
niiuair^ ia Zillah Rajshahyc, 
^ (kwtisidsr Vfas improperly 

Kri^menee, 

twe questions in 

this cpfle .aw* liwt, whether the 
ptopcriy was endowed for a reli* 


gious puKppse i aad^ in', the, hfex-t 
place, wliethcV ; the siiit is'.harred 
by li naitatiDUo - : . : . , 

With 'jteferench to tho 
ment, it* appears that, on the 
of Joislco laOfr,. ahoiifc the lyew 
1799, the Zemindary was s6ld for 
arrears of Government revenue. It 
was purchased for Rs. ^,b95,and. t^o 
name of the purchaser wiw. .entered 
as Shyamsoonder Thakoor, that is 
the idol, “by the .^n pf ^»^oo* 
Hath Nundco.” It does not appear 
who Bughoonath Nuodeo Was, but 
he merely signed, oh behalf of the 
idol as the purchaser. Where the 
Rs, 5,005 came from docs not. very 
clearly" appear, hut there can be no 
doubt from tbe whole of the case 
that the money was supplied by 
the Moharajah Biswauatli.* 

On the iSthiP^ugust 18Q2,. there 
was a bill of sale executed by BrO- 
jokishore Sliaba, said to b® a pui- 
chaser of the Zemindary, in favor 
of Riighoouath Nundee, but how 
Brojokishore Shaba got the proper- 
ly does npt appear, How the, idol, 
who had purchased at the auction, 
transferred his property, or. by 
whom the property was transferred 
on behalf of the ®P,* 

pear; bat it appears that Bfojo- 
kishoro Sbaha re-cohveycd or ppit- 
veyed the property to Uughcmj^th 
Nuhdee as’the^mastah. Biuglt^r 
nath Nundee is described do , pot 
know whether it is veiy^nM^drittl) 
merely ai the gomatiah of this idol, 
whereas the. Moharajah is described 
as shcbact. , Wjxe%r, tberp is .any. 
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material distinction between a gfo« 
mastah and a shebaet, 1 am not 
aware^ nor is it, I think, very im- 
portant. Now the bill of sale 
fays " In the course of business 
by Brojokishore Shaba, son of'^ &o., 
" in favor of Rughoonath Nundee 
^gomastah of the most worshipful 
Sbyamsoonder,'* that is, the idol. 
*' Having failed to clear and pre- 
pare, and pay the Government 
revenue of our purchased Zemin- 
dary Pergunnah Soojanuggur Sir- 
kar Bbuggo Korat, within Chakia 
Shadorea, the sudder land revenue 
of which said pergunnah, as per 
allotment, is recorded at Rs. 4,7412 
—4 annas — 14gnndas \ and where- 
as there is no possibility of our 
doing BO next year, we do of our 
own will and accord, in full posses- 
sion • of our reason and senses, in . 
health of body, and without com* 
pulsion, sell to you," that is, to 
Biighoonath Nundee, the '‘per- 
gunnah aforesaid, for a full consi- 
deration, of Rs 6,901." Where 
that money came from docs not 
appear, but there is no doubt that 
it was the money of the Moharajab. 
A certificate of that sale was put 
in evidence, which does not carry 
the Case any farther, and the deed 
was( rCgifftei'cd. 

bn th$ S4th of Choitro 121 1> a 
deed \viM ikeohtsd by Rnghooimth 
Nundee, cbht^iag the property to 
the idol and thd bjtdbinnyah shebeat. 
He says This di^ of agree- 
ment is executed in tlie course of 
business. Being appointed in the 


office of goroastah,"‘^there he calfe 
bimsdf. again ‘^gomastah”— “ on 
the part of the idol, I have pur- 
chased in the name of god per- 
giinnah Soojanuggur, fro^Tikhum 
Roy and Brtyokisbore. I having 
myself caused the bill of sale to be 
executed, my name is recorded in 
the bill of sale, certificate of sale, 
and bill of mutation of names as 
gomastah on the part of the god. 
And I now present the bill of sale. 
See., under the hand of the Roy and 
Shaba before you, to enable you to 
present a petition to have the said 
pergunnah entered as a Zemindary 
in the name of the god and your 
own name recorded, as the shebaet 
thereof; ^nd I accordingly agree 
and write this to the intent that 
you may have the names of the 
Roy and Shaba struck eff from the 
Collectorate in respect of the said 
pergunnah, and have your own in- 
serted in the office os a Zemindary 
in the name of the god, and your- 
self as the shebaet thereof." Th|t 

document was also registered, and 
therefore any body could have di s- 
covered that the deed had been 
executed. 

But the' question istehether there is 
any evidence of an endowment 
perly so-called. Now what is the 
evidence of an 

was- 'dearly not an ibr 

tho benefit' of the-ptfbil<iC| The .ktel 
was not Setup for ^hebeneht of idle 
publie u^orship. an no priests 

appointed, no Biaht&nhs who liitve 
any legdi interest wfaaisver in (ha 
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fund. It is Bot iife jfttftiBHs »“• 
dpwed for the.sapportdfJ^rahtfiulis, 
for ^hfe pdii^ao of I^fbrtomg re. 
iijgio^ sferi'ioe;,^' tKp I>6nfefit of 
atiy Hiodoo prlip m!|fht ^ease to 
go therO; It is simply an idol Set 
lip by tboMobarajab, apparently in 
bis own bouse, and for what pur- 
pose ? Why, for his own worehip. 
We opnstantly have suits claiming 
certain , turns of worship but here 
there is no turn or right of worship 
established. There is nothing stated 
in any way to show that the Mo- 
harajah intended that the idol 
should be kept up for the benefit 
of his heirs in perpetuity ; and be- 
fore it can be established that lauds 
have been endowed in perpetuity, 
so that they can never be sold and 
must be tied up in perpetuity, some 
clear evidence of an endowment 
must bo given. What are the ob- 
jects of the endowment ? None of 
thp essentials of an endowment are 
stated. The Moha rajah appears 
to have purchased the property in 
the nanie of the idol, and that is 
all. Then be deals with the funds 
of • the idol as if it were his own 
property. Thero is no evidence at 
all uf any of the essentials of an 
eadowmient in favor of the idol. 

ip the oa^ of Mohatab Cbund 
‘ ^ aaoti^uft the 5th Yolu^ of 
ifae Sadder Dewanny Adawlut Ec- 
ports, 869, which was a very simi- 
lar case, it was held that whep an 
endowment is mertty nominal, and 
indicatione of p^na! appropria- 
tion ft»d wrciw of ptopnetpry 


right art fo®**^* ? ** ^ \ t*!?* 

jufrty is valid ' uhd€ir.'th^'flindrt 

law. , ■' 

It therafuWi to thmr 

liordkhipp, upon the authority of 
that easeii and upon the principle of 
endowments, that ^Is was not an 
cndowmeut by the MoharajA in 
perpetuity fOr the befaefit of the ^ol, 
so as to establish that the ptoparty 
si) conveyed to the idol to bO 
property of the idol fot «wr a;^ 
that nOboidy could' ulietiatse, it* 
Suppose the Mbbarajah had rtta* 
Wished the idol in his hrtise, would 
any body pretend that be oould 
not sell his house? Well, th«i> 
what would become of the idol’s 
temple m the house? He could 
sell' the house, notwithstanding he 
had put an idol there ; aUd what 
would become ■ of the idol itself ? 
Here there was no endowment, no 
priest, no public, no one legally 
interested in the worship of this 
idol, except the Moharajah himself, 
and nothing to show that the 
Moharajah intended to establish it 
for the benefit of his sons or heiis, 
or any body else, in perpetuity’. , 

If there v^ not an endowmOat, 
the case appear^ to teyUry clear. 
The MohatUjah having purchased 
the property ill the, name of the 
idol, mortgaj^ it to Komul lrt. 
chun Nundee for a sum of Bo, 
32,000. Komul Lochun, nOt having 
been repaid, took step# to fiwrtibao 
the estate, and the period of fore* 
dosure was abont toolapee when, 
the Eajah having died, aud having 
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appointed bis widow, Kristomowo, 
the manager and owner of the 
property, she came in and made an 
arrangement with Komul Lochun 
to extend the period; and she 
afterwards borrowed frofia Rajahs 
Woodmunt Singh and Jaupkeram 
' Singh Rs, 46,400, with which 
Komul Lochun was paid off. The 
conditional sale was to pay off a 
debt due from her husband to 
Komul Lochun. Now, as a widow, 
she was entitled to alienate the 
property for the purpose of paying 
and discharging her husband's 
debts. After that the period for 
the repayment of the money to 
Woodmunt Singh and Janokeram 
Singh having elapsed, they fore- 
closed the estate against the widow 
KristomoneOy and brought a suit 
and recovered possession of the 
land, and were put into possession 
47 years before the commencement 
of this suit. 

The , defendants claim under 
Rajahs Woodmunt Singh and 
Janokeram Singh. Rajah Janoke- 
ram Singh died, leaving Rajah 
Woodmunt Singh bis heir; and 
the whole property then became 
established in him. He died, leav- 
ing two, sous, and the sons con- , 
veyed ^he , proj5erty to the defen- 
dants. It i&,.unneccssary, however, 
to enter iutp. the. title of the de- 
fendants. , , , , 

i, ' 'v 

The question .plaintiff 

nny right to4ccov®{libi#pwp,erty .? 
Tho widow made n valid .sole of 
it; and/ even wHliout.theatatulc 


of limitations, the delieudants are 
entitled to it. 

, The Courts belonf have both, held 
that there was no aet]j|^l endew.'* 
menL Thp Principal Suck|er'Ameen 
(although possibly all bis reasons 
may not be correct) say8;-r-“It is 
simply ibis, that the grandfather 
of the deceased purchased the pro- 
perty claimed in the name of the 
idol.” Then he held that there 
was not an endowment, and that 
the property was tho private pro. 
perty of the grandfather. The 
High Court say :r- " No evidence 
has been given to show that there 
over was any formal dedication of 
the property to the idol. It is a 
mere purchase in the name of the 
idol. From the time of the pur. 
ebase of the property, Kajali ilis. 
wanath Roy appears to have dealt 
with it as his own.” 

In the case of Gossain rr. Gos. 
sain,* 6, Moore's Indian Appeals, it 
was held that if a Hindoo purebUse 
property in the name of his sou, 
the property is not vested (u tho 
sou, but remains vested in the fa- 
tber who purchased ; and so with 
regard to an idol. If a man mefe* 
ly purchases praperty in the name 
of his own idol, whom no one ex- 
cept himself has the power or right 
to Worship, the propej^ iiS not tho 
property qf the idol, b«^lin 
of the person who purchased 
High Court say From the tiion, 
of the puteh*^ of thS , jHfOperty, 
Rajah Biswanath Boy appears to 

»#, W. R, P,„C., V ' : 
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havo dealt with ib as bifl own, ' In 
1802 it was convcjrsd or iao^tgaged 
t() eho Bbeeham Eej^j. and in 1812 it 
wt» minigi^ed apparnntl;^ for: the 
Bajah's purposes. There is as proof 
that either the first or the second 
laortgwge was execiitetl in any way 
for tho purposda of tlie Worship of 
the idol, or foe the performance of 
any trust connected with it. For all 
that appears the- money was raised 
for the private purposes of the Ra« 
jah. No evidence has been given 
to show that the revenue of the 
property was expended for the ppr- 
poses of the idol, and the pleader 
for tho appellant, when arguing 
the case before us, was not pre* 
pared to go into evidence upon that 
point. We do not mean to rest 
otlr decision of the case on that 
point. But we may observe that 
we do not see any reason to donbt 
the correctness of tho decision of 
the Principal Sadder Amceu that 
there was no real endowment." 

Now both the Courts below have 
found that there was no real en- 
dowment; and their Lordships en- 
tirely ebnbar in that finding. There 
wa»>’ ther^ore, nothing to deprive 
tho purchase of the power of 
alifehation; 

''It is ' soai^y neoessinry to 

|he ‘ ^UMtioo of limitation! 
Id' thw ^ years haveeiapsed 
since those under whom the de- 
fendants claim pnrehtised the 'prol 
perty hn$ ftde, under tho belief 
th-at the fbrcolosare in favor 'of , 
Rajahs Woodipuat Singh aad Ja- 


nokeram .Singh waa a ; valid title 
in those, parties,. and they purobased 
the .pr^rty . for a -viduablA consi- 
deration.- The property ^a ’hieeii 
out of tho possession, of the Mohd!* 
r^}ah '3 family for upwards of fcity- 
seven years, aud limitation ia clear- 
ly a bar to the suit. : I.,! ' 

. Under these cirenmstanci^ their 
Lordship wilt, humbly advise Her 
Majesty to affirm the decision' Of 
the High Court with the costs of 
this appeal. 

PRIVY COUNCIL, 

The 24^4 January, 187,3. 

SooRASooNnuusB Dabba and 
anotbbb, re. GotAU Aw. 

Appeal from the CalcK{ta.Hiyh 
Court, 

■ Suit for JStthattcettient of Sent — 
Middlmten. 

Ao iotoi'motUate teuant caoBKit; beasse^ctl 
according to the rent ^d by .ryots. A suit 
socking to make the i^termediato tenant 
liable to pay according tio rates pahj by 
ryots ought noccsBarily be dismiteed. 

If tho plaintiff be not entitled to a depree 
for enhancementf he cannot also claim to 
have in that suit a decree at the rates ad* 
znitted by the tenantA 

The appellants are the executors 
and representatives of Oopal LaU . 
-Thakoor deceased^ who was the 
plaintiff inithd suit below. V-'-.r '4 
, The ^appeal is from a dettUidw of 
a ^:'ntvisioji ' Bench of - •eMb.-'U^h 
iCourt. in Bengal,^ a 

decision given in. foVon of the. plain- 
tiff by tho Dephty Collector of. 
'Madareepore, Zillah Biiekergungo. 
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The suit was brought on the 12th 
July 1866, to recover the suijti of 
Rs. 5,120 for arrears of rent for 
the year 1272, in pursuance of a 
notice of euhanceineut served under 
the provisions of Section 13* Act 
X. of 1859, together with interest 
thereon, amounting altogether to 
the sum of Rs. 5,618-13-10 vrith 
costs and future interest. 

The grounds of enhancement re- 
lied upon by^the plaintiff were, 1st, 
that the value of the produce and 
the productive powers of the laud 
bad increased otherwise than by 
the agency or at the expense of the 
defendant; and, 2odly, that the 
quantity of land held by the defen- 
dant was greater than the quantity 
for wlitch rent had been previously 
paid by him. 

The excess as regards the quan- 
tity of land held by the defendant 
and in respect of which enhance- 
ment was claimed, consisted partly 
of lands within the boundaries des- 
cribed in the Kubooleut under which 
the defendant held, partly of lands 
subsequently added thereto by al- 
luvion. 

It is necessary to consider, Ist, 
whether the defendant ut liable to 
enhaneensent ; 2ndly, if liable, 
whether ha was liable to be en- 
hanced, ns h . 'middleniaa or as a 
ryot.; and drdiyj if liable only as a 
middlenian, wheihdr he was liable 
to be enhanced in the toanner and 
to the extent claimed by the notice. 

* Section 14 of Act VlII, U. C. of 1609. 


The defendant produced a doen- 
ment purporting to be a pqtt^ 
exeout^ by the plainliiff. 'It wijw 
contended on the part ^ the plain- 
tiff, and found by the Deputy 
Collector, that the document was a 
forgery. Their Lordships are of 
opinion that the High Court was 
right in holding that it was not 
material to determine whether the 
allied pottah was a forgery or hot, 
for a kuboolent, dated the 4ih 
Bhadro 1260, signed by the defen- 
dant, was produced on the part of 
th% plaintiff, and was admitted by 
the defendant to be a genuine 
document. That document shows 
the nature and terms of the defen- 
dant’s holding ; ♦ * * * By that 
instrument, after reciting that 
within the chur formed oh the site 
of the old deluviated lands of the 
villages of Fanchcotee and Chur 
Panchcotee, &c., bounded as therein 
mention, there were aheut 8 drones, 
6 kanees, 8 gundas of jungle waste 
land fit for cultivation, for 8 anpas 
whereof, viz. 4 drones, 8 kanees, 
and 16 cowries, the defendant had 
applied for. a howaldaree ataul- 
uamab, at a rate of rent of Rs. 8 
per kanee, without any rest for the 
then present y§ar 1260 ; at the rate 
of .Re. 1 per kanee ..fov tba 
1261 ; at the rate of Re, 2'{ier 
kanee. for the year 1262 j ,f|t tjii^. 
rate of Rs. .6 por kan^ for <^eyaar 
1263; /and .at the 
rate of Rs, 6 for the year 1264 ; it 
was declared the defendaht that 
for 4 drones, 3 kanees, and 4 
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gnudais of land wifcbio tbo • bpun- 
darioa thereio meatjotied^; the said 
fbaitoOT hid granted a 
hp«r|iladar<^ amdlnatpah ^Ocbrding 
ib tbe prayer contained in the Said 
uppUpation^ and the defendant then 
agreed as follows : — ► 

" We shall till cultivate the d, i, 
k. 3,, g. 4 (four drones, three 
kanees, ,, and ..sixteen cowries) of 
land situate within the boundaries 
aforesaid, less rukba, at the rate of 
g. 4, (sixteen cowries,) per kanee, 
v)z., k. 11, g. 4 , (eleven kanees 
and sixteen cowries), that is, d. 
3, k. 8 (three drones and eight 
kanees), and hold during • the 
year 1360 without any rent, after 
which we shall continue to pay as 
rent, according to the instalments 
mentioned below, year by year, 
and montb by nronth, — in the year 
1261, Es. 56 (fifty six,) being at 
tbe rate of 1 rupee per kanee 4 in 
Ibe year 1263, Be. 1X2 (one hun- 
dred nnd twelve,' being at the rate 
of Be. 2 per kanee} in the year 
1263, iu, 16*8 (one hundred and 
sixtyrbigbt,) being at the rate of 
Ef ,.3 p^r kanee ; and in the year 
1264; ES* J*'**'dred and 

eighty,) bpi.ng at , the full, custo- 
ii^e of Es. , 5 per Wee. We 
vyiid; objections tn* 

cx^p^a on the gronn.d of drOlight, 
inRpda.fi<’D, death of tenahts,^ab- 

seWi?? f . wndy 

or. unfitness l(hr efiltivatidn,/ 
cnItivated„.or not 
thev lijte, wf do* they 

shall not .be nd*nit|ed, , Iii-, the 


event of ftVir naakingj., 4'efo'4|..tiP- 
paying ou» rent Wo*d*dg, to.l^ 
instalmepts*,; wei, '^11 
duo with infoiSe'si at' fhe;»tt!, of;d 
(one) rupee per eenfi.per na.eQe^ 
on the lapsed iBstalmeBti..:‘..SW|d 
we neglect to do .So, . the arre^rinrfil 
be realized, with interest aceordiog 
to the law for the time being id 
force. Afoer tbe n^oath of Fonsof 
the year 1261 (twetvb hundred and 
sixty-one) notice ,of 15. days will 
be issued to oe from your office; to 
file a kuboolent, specifying: the 
quantity of land, and ampant .of 
rent, according to measurements 
as per boiiudaries. In the event 
of our not attending before the 
ameen who may be deputed. to 
make the measurement, and caonhg 
tbe measurement to be made and 
the rent to be fixed, tbe measare-. 
ment will bp made in our absenee, 
and whatever, quantity ofiand-asay 
be found on measurement., to. bo 
cultivated or fit for cultivation; .We 
shall be taken to.bave.Mcepted and 
engaged for, ae. pnrt and.patcffi of 
this howla 4 out of. the same, W 
cultivated laud in excess of the 
quantity mentioned aboyei less 
rubka, shall be.cbaSgedMth. rent, 
which being added to, the rent fixed 

at the rates mentioned aboyeV^A 

will pay from, tbe year 1261. IWe. 
will take a pottah according >to- the 
ipractice of your zeminda^' ofdce 
after executing a knbooleSut/S^Wifj . 
tbe total quantity of Ijin^ Vteaaured, 
with the rent thOTeoiy.at‘th 6 rates 
..mentioned above and. progressive 
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rates, being exempt from the pay- 
ment of rent for Wb years in rea- 
peOt of lands fit for cultivation, 
continue to pay- rant according to 
the instalments and conditions 
mentioned in the kuhooleut. We 
shall not be able to make any ex- 
cuse or objection thereto, and even 
■if we d«, they shall not be admitted. 
To this effect we execute this 
kuhooleut, having received the 
howajiadaree amulnamah. Dated 
the 4ith Bhadro, 1260." 

It was admitted on the part of 
the appellant that the defendant 
was entitled to a perpetual right of 
ocoupaney so long as he paid the 
rant which the appellant had a 
tight to demand ; but it was con- 
tended on bis behalf that the rent 
was not fixed beyond the year 1264, 
and was therefore subject to en- 
hanoement after that date. The 
defendant was a middleman and 
not a cnUivator of the land. By 
the express terms of the kuhooleut 
ho was to have a howaladaree 
allowance at the rate of 4 gundas 
per kanee, and be agreed to make 
BO objection or excuse in regard to 
the payment of rant on account of 
the drath or absconding of tenants. 
Indeed ' it was admitted that the 
holder woe a middleman and not a. 
eultivhloV df land himself. In 
his jod^ent' the Friacipal Siidder 
Amcon said>— '* It, is admitted 
that the holder is h middleman 
. ryot j" and ho hdld thoi the tenure 
the defendant sVasmothing more 
than a right of ocenpanSy and that 


he -Was liable to enhancement tfn* 
der Section 17, Act X. of 185«, 

He said The tenant or hold- 
er of such a tentire^ie, strictly 
speaking, a ryot with,# right of 
oecnpancy, whether be cultiirates 
the land himself or sublets to 
others, and is a middleman. For 
enbanoement of such a tenure there 
is no other law but Section 17 of 
Act X. of 1869, which is necessarily 
applicable ; notice nnder Clanses 2 
and 3 of Section 1 7 served on the 
defendants, under Section 1 3 of the 
Act, is therefore valid at law." 

Having held that the rent was 
subject to enhancement, he proceed- 
ed to try to what extent it ought 
to be enhanced. There was a con- 
test before him as to what quantity 
was within the boundaries speci- 
fied in the kuhooleut ; but he con- 
sidered it entirely immaterial, and 
held that all the cultivable lauds, 
whether included within the bottn> 
daries or not, ought to be assessed 
at the Same rate. He fohnd that, 
instead of Us. 5 per kanee (the 
plaintiff having claimed 16 by his 
notice,) the rent ought tobernpees 
1 0, 10 annas ; and after deducting 
the howaladaree allowance at the 
rate mentioned in the kuboolent, 
there were 16 drones 10 konees 
and 17 gundas culihtkbfe land 
fit for assessment (p. 416ji)'attd i^t 
the jumma, aecording to that rate, 
was Bs. 2,861, 11 annae, f pie. 
He held that the defendant, Ifeing 
a middleman, oeglift to luive an 
allowance of 10 percent, fercoBee- 
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tioD. Xteduotiog tbi^.Atlowauoe, be 
coosidered thftt tbe jumtOft t^old 
bfi.«»baiit9ed to Be. )2 As. 

IIP, and gave tbe {>iaia.tiif a decree 
for the ainonat> with interest. 

U^O appeal from that dectsion> 
tbe High Court held that, according 
to tbe terms of the bubooleut, there 
was . a grant from tbe plaiutilf .to 
the defendant of a permanent 
tenure , at a dxed rate of rent, and 
that the plaintiff’s suit ought to be 
dismissed. 

Mr. JusticeBayley, in delivering 
his judgment, said-^ 

It is impossible, X think to read 
this kubooleut without coming to 
the coQcIusion that the iatentiou 
of the parties was that the lessee 
should clear and cultivate jangle 
waste on the terms of merely rent- 
free, or partly progressive jumma 
allowed in those eases (and not in 
the case of cultivated lands,) and 
that tbe full customary rent of Bs. 
5 per kanee from 1264 was there- 
after to be paid. I cannot think 
it reasonable or borne out by tbe 
deed that tbe lessor intended to 
prescribe, or the lessee intended to 
aeoi^t, terms sneh as that tbe lessee 
should bear all the expense and 
trouble of reclamation, and having 

dnne^MH W w f*** 
the. ; rent would , be paid, viz, 
vSiat 1264, to be liable to make 
. tlie rechdued land to 
lii|(iri)rj qrto^ve it CBhMMcd 

to ibe rates oif h«ghWttr«> 

ing coitivit^ lands •ilo'sda(d»^a^^ 
jungle Waste hsd to bo ckatdd.’'' 


The kubooleut . did not eentaiii 
the term iaocarnsree'/^ idr :the 
words from gOneintioW'to^g^oriii 
tioa," or any word to thot sffOOfc, , 
and Ute kobooleut #as‘ ouo' of 
modern date, and there was hoi aS 
in Dhnnpot 3ingb’s^ case any lotiig 
uninterrupted enjoyment at fixed 
unvaryttig rent. - it was however 
admitted by both parties on argn* 
meat that the tenure was a pensa-i 
nent one. It is unaeceesdry for 
their Ziordsfaips to express any 
opinion upon that point, and they 
therefore abstain from doing so, 
Looking at thewords of the kuboo^ 
lent, their Lordships are of opinion 
that it was the intention of tho 
parties that, in and after the year 
1264, the defendant should: hold at 
the fixed rmit of Bs. fi per kanee 
and that oonsequently the r^t Wao 
not liable to eohancemebt beytxad 
that rate. It appears from the 
recital in the kubooleut that the 
defendant applied for a howaladatee 
amulnamah at tbe rate of Bs. 6 a 
kanee without any rent for the 
year 1260, and at varying rates 
less than Bs. 5 a kaoee up to and 
inclusive of 1264, and that howala- 
daree amuinamidi hhd bwn granted 
according to tbe defendast'a 

• 9, W. a, t, P„ p*«« 3.-‘' W,ha** 

proof «t long unintorruptod snjoytf^ 
of k tenure, kcoompenied by reb^ldw et 
(te fcereditkry end trsnefetahl* oUSMUtST, tt 
ic .eafBinent to Mtpply tlwwkrtfVf ihewerdk 
«<frnu gSneration fwWiliea* Sn the 
kud the teasat ostast b» dapMStSi, 
ed by bit aaperlor, 

O 
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prayer. The rent was to be pay- 
able by certain instalments, and 
the defendant agreed to pay it 
after 1280^ year by year, and 
mouth by month, according^ to the 
instalments mentioned in the 
knbooleut. In applying for an 
amulnamah at the rate of Rs. 5 a 
kanee, it oould not have been in-^ 
tended that the Rs. 5 should be the 
rent for the year 1264 only : it is 
a much more reasonable construc- 
tion to hold that Rs. 5 a kanee 
w^as intended to be the rent for 
1264 and during the remainder of 
the holding. The defendant, as a 
middleman, might be ruined if he 
were liable to have his rent en- 
hanced ill the manner contended 
for by tho plaintiff. By the terms 
of the notice it was proposed to 
enhance his rent from Rs. 2vS0, the 
amount fixed for the year 3264, to 
5,120 Rs. for tho year 1272. The 
ii6tic0 was dated the 19th Clieyt 
1271, and was served on the 25th 
or 26tb, not many days before the 
end of that month. It does not 
appear what rent the defendant 
was receiving from his ryots, but 
he could scarcely have had time 
before the end of tho month of 
Cbeyt, to serve his ryots with 
noticeii of enhancement for 1272; 
yet, acoojpding to Section 13, any 
notice from Jiith to his ryots to be 
availal)le for 1272 must have been 
given before the ettdof Cheyt 1271. 

’ Their Lordships -are of opinion 
that tho rent was not subject to 
ouhanccmenl beyond Rs 5 a kanee. 


The defendant might bo tiAble iiii- 
der Regulation XI. of 1825,'CliEitise 
1 bf SehtiOn 4, to pay^reht for the 
lands gained by alluvign ; but Ibis 
is not a suit merely*' to recover 
I’cut for those lands, or to siesesa 
them, but it is a suit to enhance 
tbe rent of the defendant, under 
Section 17, Act X. of 1859, upbn 
the ground that he was liable to 
enhancement under that Section. 
The defendant was a middleman, 
and not a ryot, having a right of 
occupancy within the meaning of 
Section 17, Act X. of 1859, or 
liable to enhancement under that 
Section. If liable to enhancement 
at all, he oould only be enhanced 
according to the pergunnah rate of 
the rents paj^able by similar hold- 
ers. (Dhunput Singh's case, 11, 
Moore's Indian Appeal Cases, page 
265,^ and the case there cited with 
approbation.) 

Their Lordships consi<ler that 
this objection is fatal to the whole 

denltj were tenajits intermediate between tUo 
proprietor and tbe ryot, that fact teems to 
raise objections both of form and of snbstanoe 
fatal to the maintenanoe of tbe pteeont suit, 
Ihe notice on which it , was founde d did not, in 
that caao, accurately 8i)€cify the ground on 
which enhancement of rent was desIrSd; and 
the assessment on which the s^nm sued for was 
oajioulated was iviptpp^jAy 
case fl, S. D. AKBeporta, 180), Mid 
of Sir Wm. Macna^htoa at 
show that where the suit is against an idtar* 
mediate 'ten aut, t^o enhancement onght to 
be made according to She pergunsiab rate of 
the reati payable, not ^hjr,lhe:ryie4$:Vitt by 
the holdprs of fiimUM tenure, iii.^3Bhuii|mt 
Singh. ^ ' f 
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Sf csUfi.'* . Ill Dhttb- 

ptft Singli'a'baBe ifwbs’flaid— ** To 
fuiiclis ab ibteribedfatd teoant kc- 
cot^dtUg t() * thd rent’ paid l>y ryots, 
must liacbssarily deprive him of all 
beiisfieial interest in his tenure. ’* 
Aec'otding to the tenure of the 
defendant in the present case, he 
was not to make any objections on 
the gtound of drought, inunda- 
tions, death of tenants, abscouding 
of theta, sandy land, fitness or un- 
fitness for cultivation, cultivated 
or not cultivated, or the like. He 
could not at any rate be liable to 
any higher rent than holders of 
tenures upon those terms. 

In the present case, if the defen- 
dant was liable under Clause 3 of 
Section 17, to be assessed for land 
gained by alluvion beyond the 
boundaries mentioned in the kuboo* 
lent, upon the ground that the 
land held by him had been found 
upon measurement to be more than 
that for which he had previously 
paid rent, he would be liable to pay 
rent for the land outside the boun- 
daries mentioned in the kubooleut, 
even though it might be sandy or 
unfit for cultivation. 

It tvaiii contended on the part of 
the appellants that, even if they 
'Wets apt entitled to enhance the 
rfeiil!,^ they were entitled to recover 
rent at the rate specified in the 
kitbooleat. ' Thieir Ittirdships'^re of 
opinion that ' a Sfiit' i&> phhauce is 
vbry dififfrent ^ta Aanit to reeoVer 
atireiifs oMreiiit aitlih ibte Pr^^ihally 
fixed, aid that it is founded entire* 


! upon different principles, lo if. 
lit for enhaneoment .itv.wonld.be 
0 bar to plead that albarreai«.ae- 
ording to the original rata bad 
een p.ald. No issue lyjto’rditad, 
or could an issue have been ptb* 
erly raised in this suit as to whe* 
her the rent for 1272 at the rata 
peoified in the knboolent had heeh 
•aid or satisfied ; nor is there any 
Iiing in the case to show whether 
t has been paid or Pot. Their 
lordships are of opinion that the 
ilaiuthF is not entitled to a decree 
n this suit for the rent of 1272 at 
he rate fixed by the kubooleut. 
fbey conur with the High Court 
n thinking that the present suit 
>ught to be dismissed with costs, 
ind they will therefore humbly 
idvise Her Majesty that the decree 
}f the High Couit be affirmed with 
■he costs of this appeal. 

CALCUTTA IllOU COURT. 

The mk April, 1878. 

HINDOO WIDOW UNCUASW'Y CASf. 

h’ui.i. BflNcu Decision. 

{Tie Hon*bU Sir Hie/tar^Cow)h, Kt., 
Cki^ Juilice, and ike Um*ble 
F, B. Kemp, L. S. Jachon, J, B. 
Piear, A, 0, Maepherton, W. 
Markh^, F. A. Glover, A' iV. 
Miller, JK. dintUe, and C. FontU 
fex, 

KERax KotniANBE 
verm 

MaNBEtt.tH KontfiA 

Reapmd^t . 

IleUl Glow Wtd Milter, J, J., 

dkficsticute) tltal under Ibc Hindoo law, aa* 
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admipistered in the Bengal acbool, n wid^w, 
who hn$ once Inherited' the estate of her de^ 
ceased husband, is not liable to foi'feii that 
estate by reason of uoohastity. 

In this case the defendanti a 
Hindu widow, had succeeded to the 
estate of her husband, who had 
died intestate, and without issue. 
After her husbaod’s death, the de- 
fendant (»ave birth to an illegiti- 
mate child. The plaintiff, her hus- 
band's cousin, therefore claimed to 
succe^ to the estate, on the ground 
that she had forfeited it by her nn- 
chastity. The case was decided 
in his favor by the Deputy Commis- 
sioner of Seebsagur, who reversed 
the decision of the Lower Court. 
The defendant appealed to the High 
Court, and Mr. Justice Bay ley and 
Mr. Justice Mitter, before whom 
the appeal was heard, referred the 
following questions for the opinion 
of a Full Bench by an order dated 
the 10th April 1872 : — 

1st — Whether, under the Hindu law 
at udninistered in the Bengal 
tehoel, a widow, who hat once in- 
herited the ettak of her deeeaeed 
hugiaad, it liahle to forfeit that 
ettate bg teuton of unehaetitg. 

Whether the forfeiture, ^ any, 
it barred by Act XKl. of 1850, 

The rufemnoe (same ou for hcurr 
ing before « FuU ^encb of five 
Judges, who, w^tfnt giving any 
oj^nioo, refer^ it to njFaU Bench 
of the whole Court. , 

• . Couch, C. J. (Jackson, Fhoar, 


Merkby, Macpbersoq, Aioslie an4 
Pontifex, Judges, conearring) -rln 
this salt the following qnm^iqa bas 
been referred to the FulP BenUh 
"Whether, under the ‘Hindu law 
as administered in the Bengal 
school, a widow, who has once in- 
herited the estate of her deceased 
husband, is liable to forfeit that 
estate by reason of nnchastity." 
Up to the time of the reference, 
there bad been no conflict of deci- 
sions in this Court, the only case 
being Sriraati Matanginee Debi, re. 
Sriraati Joy Kali, V,, Bengal Xiaw 
Reports, 466, where the decision of 
Mr. Justice Mark by, that a widow 
did not forfeit her right, was affirm- 
ed by the Chief J nstice Sir Barnes 
Peacock and Mr. Justice Macpher- 
son. But the learned Judges, who 
have referred the question, state 
that they feel themselves bound to 
say that that decision is contrary 
to Hin du law ; and we are in effect 
asked to overrule it. The authori- 
ties bearing on the question, and 
the reasons for an opposite decision, 
are very fully and elaborately 
stated by Mr. Justice Mitter in tbe 
referring judgment. 

I propose, first, to consider that 
.judgment, and will afterwards re- 
fer to any authorities or argmnenlil 
that have been produced which are 
not in it. ' It first notfess that the 
authorities in the dififereuitviobeohl 
of Hindu law appear to be unani- 
mous in holdingi^t^ an aot^M po.- 
cbostity is one of the grakest de- 
linquencies of which a wothftH can 
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bft gtiiity. TIm ifflEt* dted .ueed 
iH>fc be Nfpeoted and it may 
be: aiiowedj aetbayodgmeat says, 
tb|t f^.lbey wee in ibU ttaisoo with 
the feeiiage of the Hindu commu* 
nity ih gehertd, and that the eoeta) 
fiatn* and priviieges of Hindu wo- 
men are etill ordinarily determined 
and regulated by them,” They 
may be, as is also said in the judg- 
ment, a valuable guide in the pre- 
sent discussion, but it must be 
kept in mind that the question 

is, what is the doctrine that has 
been received by the Bengal school, 
by the law of which this ease is 
governed, and that has been sanc- 
tioned by usages. 

It is then remarked that the es- 
tate of a widow under the Hindn 
law is one of a very peculiar cha- 
racter j which is now so fully un- 
derstood and admitted that I need 
not refer to the authorities upon 

it. And then it is said ; “ Indeed, 
according to the true theory of the 
Hindu law, she is nothing more 
than a trustee for her life for the 
soul of her deceased husband, if 
we may use the expression." The 
words' “if we may use the expres- 
eioti" show that the learned Judges 
ftAt they were speaking figurative- 
ly, to W^b there can be no objec- 
idos if; eare is takeu to dii^iuguish 
the- firfUrative. from, what it laesm- 
ble% and; not in reasoaiug to stih»t 
idibutte the feroua ^ the Utter. 

. miy hew qhute.. the - worda of 
UAtOye, 

tUsv and L Apperit, 


676 Another source of errw in 
this matter if the looseneite with 
which the ward ‘ treyte^ If fte- 
qnently used. The surviving part- 
ner ». often called a * trustee,' but 
the term is used roaoeor 8 te) 7 .««>..^)lt 
is most necessary to- mark ' this 
again and again, fpr there.ia not. a 
more fruitful source of error io.Uw 
than the inaccurate use of lan^ 
guage. The appUqation to a nfmn 
who is improperly, and by meta- 
phor only, called a trustee,, of all 
the consequenoes whick would fol- 
low if he were a trustee by express 
declaration, in other words, a com- 
plete trustee, holding the property 
exclusively for the benefit of the 
eestui jw irmt, well Ulustrates tjhe 
remark made by Lord Huusfi^, 
that nothiog in law is so apt to 
mislead as a metaphor." But, in 
truth, the word ' trustee' ought not 
to be used, atleaat in the sense which 
is ordinarily attributed to it> and if 
used in any other, it proves no- 
thing. A widow is not a trustee. 
She has tlje usufruct hs well os the 
property in the thing inherited 
from her husband. Thus Vydas, 
as quoted in the judgmSht, says : 
“ For women the property of their 
husbands is iqtended only^lbr uu; 
let them imt, make waste of it.on 
any account." And the teak of 
Kateyttea, also quoted, jq; Vf Lrt 
the childless widow, 
sullied the bed of her lhn| wil|iibid- 
ing with her vsneMtUkl psKitMter, 
enjoy with modertriaoift the property . 
after h» death." >1; , . . 
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It is true that Sir Wiiliatii h$ira is that women are iiii- 

Macnaghten, in his Principles <t[ capacitated- fro* peffoming % 
lliuilu Law, 20, speakings pi.tbe ceremaBji: of' jParTttDa Shtad^'-tcliieh 
cstaie to which a widow siioceeda, c^matitutes, aa, it\ wwe^-the '^Vy 
says “ She can he considered in copner^tones of the L«w pf 

MO other light than as a holder ita Inheritance. . Tim applies to all 
trust for certain uses hut he feioale' heire, and we are asked, in 


goes, oil to say ‘"that should she 
Tnako waste, they who have the 
reversionary interest have clearly a 
ri^ht to restrain her from so doing,” 
not that by making waste she for- 
feits her estate. 

It is then remarked, that " it 
should not be supposed that these 
provisions were intended by their 
framers as mere moral precepts, 
which the widow is at liberty to 
obey or disobey at her pleasnre ; on 
the contrary, the utmost precaution 
is taken by them to secure their 
strict enforcement.” But, as there 
is no text that if she disobeys she 
shall lose her property, it may be 
infhn^ that it was not intended she 
should. Texts arc then cited to 
shew that, in the disposal of her 
property, and care of her person, a 
childless widow is subject to the 
control of her hiisband^s faorily,;and 
the '■ wi^w^s estate is compared 
w'ith that' of a male heir mnder Ihe 
Hindd law. In both 'cases the 
spiriinal ^fare of the idedOased 
propriotpr/is /ibe'only tes^resor^ 
to for deteFiDining the ' of 
sneceosioD ; and# ^tonsieiiic^ that 
no eifectiiw re8,tii^di|dtl4rh#i^i' is 
put upon , the right of asi^yii^fe^of! 
the male heir ; that for 

this distinction betw^n mafo and ^ 


the absence of any positive text, to 
make a distinction between the 
widow and other female heirs, and 
to declare that she is to forfeit her 
estate if she fails to perform her 
duties, whilst they do not. But it 
has not been attempted to be $hoivn 
that there is more reason for the 
widow to forfeit the estate on ac* 
sount of UDchastity, and because 
her acts are thenceforward ineffi- 
cacious for the repose of her hus- 
band’s soul, than for an unmarried 
daughter to forfeit the estate upon 
the death of a childless husband, 
with whom, after her father’s 
death, she may have intermarried, 
and by whose death childless, she 
ceases to be efficacious in bCstow.- 
ing benefit on her father’s soul. 

The widoAV, chaste at her hus- 
band’s death,. takes as half her 
bniband’s body,” and for perform- 
ing' works efficacious for hU sou). 
The' daughter, ' tiinmarried:; at ■ her 
' fatberte death; ' ti^ee beeauite she 
is ’>*' 88 'it were ' himself?’ . 

Bhalgui' ■■■"Chapter.' vi3ec!^p;t^l ; 
Versel),' and becaose she is equally 
with the son, ” a eante of perpetuate 
ing the race;” and 'Verse 7 i^confoi* 
benefit on her fotiwr by^MBS of 
her sou.” It'fs clear from 'Verse 'fifi 
that the issueless^vndotred 
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tsf, ia whoiA, a? • « ttte 

e«(iate had > v«sted> would' I'etain it 
ufttilj hv. death, aithoogli, after her 
huehaudte death, - she would be 
wholly, ' iaoffieaeious to coufcr-tho 
benefits for which she had been 
selected to take. If it be said that 
she may still continuo of herself to 
perform certeiu acts efficacious for 
her father’s soul, the answer is 
that those qualities are not the 
qoalificatioBS or conditions for her 
selection to take the estate. Had 
she been a childless widow at her 
father’s death, she w'ould have been 
passed over, notwithstanding the 
possession of such qualities. The 
reason for her taking the estate is, 
not the efficacy of her own acts, 
but the • efficacy of the acts to be 
wrought through her son. It is 
then observed in the judgment that 
if we were to gtiide ourselves sole- 
ly and exclusively by the texts in 
the Mitaosbara and Daya Rbaga, 
it would Lave been extremely diffi- 
cult to come to any satisfactory 
solution of the question one way 
or other. In -fact, as is said by 
the Judicial Committee of the 
Privy Cbunoil of the text in the 
.Mitawhata, they are wholly silent 
as tq the disabilities of the woman, 
or ;tbe pature of the interest which 
shelta^eii-ia Mr 'hnSband^s .estate. 
If.'^hei, dbe^ha contended has 
be^,;^.ie«Bived/ it must have bten 
origiaate^ by later qommentaters. 
1 pass over the. remarks upon tiie 
Fidi. jBehohtvdieoision, buAT think 
it qiiqinld M, to ireeon- 


oile it Avith #hat we Are now asked 
to declare to be ^h'Ula’tt* 
been so generally acted upon tMt 
we must consider the decision to 
be the settled law, until the cba> 
trary is declared by a hi^jhar-iribi^ 
nal. The judgment tlmh' 'kaj^S’i. 
" Such then being the’ nature of 
the estate inherited by a' Hindu 
widow, every act done hetftlfe 
effect of which is to incapacitate 
her from using that estate for' thU 
only purpose for which she rs '4n« 
filled to use it, operates as a canse 
of forfeiture,” and, after citing 
texts which show ” that an Unchaaifo 
woman not only CahSes 'tbelbsa 
of her husband's Son)/ but she is 
totally incompetent to redeem it 
afterwards, inasmuch as every act 
done by her subsequent to the loss 
of her chastity must be neceissarily 
destitute of all religious efficacy 
whatever,” it says : “ Ah half the 
body of her deceased husband'she 
took it as a trustee for the benefit 
of hie soul ; but if ehe is no longer 
in a position to fulfil her duties as 
such trustee, the trust property 
must be taken away from her as a 
matter of course.” ‘ ‘ 

I will consideir t'wb prbpo« 
sitioDs separately^ The 'first' aS'* 
sumes that the continuance oHlfo 
estate in the widdw is conditip^ ' 
upon her using ;it for the ' 

purpose. Otherwise the . inaapa* 
city ‘would not Icausaa'forleitufo;' 
for it m not said that the fo^etture 
is. to be considered aka pupubmen^x. 
and no text' has ‘bfeiP ‘produce “ 
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efaovv that it can be regarded in 
that light. But whether the estate 
is a conditional one is the question 
we have to determine; and it is 
■admitted that the texts under, which 
the tvidow takes the estate are si- 
lent as to her disabilities or the na- 
ture of the interest which she tiikcs. 

Ifl the Mitaoshara, Chapter 2, 
Section 1, Vei’se 6, the following 
texts are given ; — “The widow of 
a childless man, keeping unsullied 
her husband’s bed, and persevering 
in religious observances^ shall pre- 
sent bis funeral oblation, and ob- 
tain (bis) entire share,”— -Vriddha 
Menu. “The wealth of him who 
leaves no male issue goes to his 
wife ; on failure of her, it devolves 
on daughters ; if ibete be none, it 
belongs to the father ; if he be dead, 
it appertains to the mother.” — 
Virhad Vishnu. “ Let the widow 
succeed to her husband’s wealth, 
provided she bo chaste ; and in de- 
fault’ of her, the daughter inherits 
if unmarried.^'— Katoyana. Chasti- 
ty 18 declared to be the condition 
of her taking the estate j but there 
is no condition declared as to her 
keeping it. 

The second proposition uses the 
word ‘ trustee’ and asserts that, if a 
trujstee ii^^pot in a position to fulfil 
his ddti^ the trust property mpst 
be taken from him as a matter of 
course. If this is intended as a 
proposition of Hindu law, no autho- 
rity is cited in enppb^.of it, and 1 
dpi not aware of As a doc- 

trine of , (Courts of Eqi^y in ISng- 


lapd, it is not correct. The rcpic- 
dies for a breach pf .trust are stated 
in' a Work qf high anthprityj LewM 
on Trusts, Chapter i hpt-.tbe 
taking away the truro property is 
not among them, and it has l^en 
■found necessary to provide for the 
disability of a trustee by infancy 
or lunacy by Acts of Parliament. 
There appears to me to be a fallacy 
in the proposition. . The possession 
of the trust property is not essen- 
tial to the pccforroance of the du- 
ties. If the widow^ bad sufficient 
property of her own to maiutaia 
herself, she might alienate the 
whole of her husband’s property 
for her life, and still perform all 
her duties for the benefit, of ,hci* 
husband’s soul. In fact, there is 
no trust attached to the property. 
It is to personal obligation on the 
widow, and the proposition really 
is, that if she does not fulfil it, she 
shall be deprived of her estate. 
We must see , whether that is a 
received doctrine in . the Bengal 
school of Hindu law. It is ih^n 
aid that the conclusion, that the 
estate must he, taken away .from 
her os a matter of co.urse.i8 not 
wanting am express aqthdiity.^^: to 
support, it ; and, texts ,8ra isiM 
which show that it is ouly -,?' 
widow who is competaht tft per- 
form the religions and .other acts 
conducive' to the .spiritual,. welfare 
of her husband. .Also a, .text .of 
Vyasa is, cited, which says After 
the death of her husband^ let. the 
virtuous .widow observe atrictfy the 
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diity of ooiitiuoOofe i atiid lot her 
daily, after the pdriUcalion of the 
bath, present water from the joiu- 
ed j^alitaa of her hands to the manes 
of ' her husband ' and enumemte 
other duties. It is clear/’ says 
the jUd|raicht/“ that, accovdini^ to 
the author ef the Daya Bha^ja, 
there are two reasons for allowing^ 
the widow to succeed to the estate 
of her deceased husband, namely, 
first, because she can rescue him 
from Hell by living: in the merle 
prescribed by the Hindu shastras ; 
and, secondly, because she mi*^bt 
cause his soul to fall into a regfion 
of torment by doin^ improper acts 
through indiirencc.’’ Let this be 
granted. The reasons for allowing 
a person to succeed to an estate 
are not necessarily the conditions 
upon which he is to hold it. In 
the case of the male Hindu heir it 
is admitted they are not. And the 
description of the person who is 
qualified to succeed to au estate 
has not the force of a condition by 
which the estate will be defeated 
if thequalification afterwards ceases, 
as is before shown in the ease of a 
daughter being an issneless widow. 
The last text referred to is from Ka- 
tayana, cited in the Daya Bbaga:-^ 
| 4 et the Uhildb'Bs widow, preserv- 
ing unsullied the bed of her lord, 
and abiding with her venerable 
protector, enjoy with moderi|i|joh 
the property until her death. After 
let the hiiir^a take Thi« 
no dodht, be .teid 
the enjoyment conditional oo'lceep- 


ibg uhaullii^ the bed of her lord ; 
but it may also be only an inju 
tiou to do fed/ as in the text of 
Vyasa, Let the ViMuodfe ’widhw 
observe strictly the duty of ^ntf- 
nance /’ and the way in which it 
is used by Ihe*^ author of the Daya 
Bhaga sDcms in favour' ‘of iMa. 
The passage (Chapter 11^ Sdctibn 
1, Verse 66) begins : But tho 
wife rnusb onlyenjby the bueband’s 
estate after his demise. She ic not 
entitled to make a gift, mortgagdi 
or sale of it. Thus Katayana saya, 
fee. ” If Mr, Colebrooke had thought 
that the works of Vriddh'a Menu 
and Katayana were intended to 
make the enjoyment of the estate 
conditional, I think he would have 
mode it clear in histrahslatidu that 
it was so If the i n j imction is to have 
the force of a condition, and the vid- 
lation of it is to cause a forfeiture 
of' the estate, the Pull Bench deci- 
sion cannot be supported, because 
the whole estate of the widow would 
be forfeited by an alienation, and 
the heirs would take it. I think 
this text cannot be considered as a 
declaration .that the enjoyment hf 
the estate is subject to"" the 'condi- 
tion of remniriing chaste; Ttie 
cision of the Privy Council at paga 
97 of the Vyav^tha Durpaoa^do^ 
not appdat; to me to gt ve auy 
port to the opfiosi^ vietir,,;'; 
ncKt friend of the widow, ad 
sued to have the property'-^osii^iig 
to her hiisl>and. She hlld^l^etdovf^ 
from the protectiw df her . hua^ 
band’s family, but ‘it was not pra* 

2 
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tended that she had done so fdr 
unchaste purposes. The only quos- 
tioa that could be put to the pun- 
dits was, whether, by ceasing' to 
reside with the family of her hus- 
band, sho forfeited her right of suc- 
cession. They could put their opi- 
nions upon no other ground. If 
their answer implies that the estate 
w'ould be forfeited by unebastity, 
they went beyond the question put 
to them. It is certainly settled 
by that decision that ono part of 
the injunction in the text is not 
conditional ; and it follows from the 
form of it that the other part must 
receive the same construction. This 
applies also to the text from Vrid- 
dha Menu. Some authorities cur- 
rent in the Bengal school are then 
cited. Of two of these, Sree Ki- 
nhen Turkolankar and Rughoouun- 
dun, I need only say that it does 
not appear whether they arc speak- 
ing of the right to inherit, or to 
keep the property after, it has been 
inherit^. , A wife's right to inhe- 
rit on the death of her husband 
may bo said to cease on her be- 
coming unchaste. JuggonathTur- 
kopunchanun, . the last authority 
. cited, and one of the most modern 
of the Bengal school, is in favour 
, of i ,t^e doctrine that the interest of 
a , wi<i^W:i» forfeited Vy nwhastity. 
Of the Ifexte. ,!ii|hioh are then cited to 
proye that th)|‘|I^)iu ,U,w goes to 
the length of di^cl^ng^ that a wo- 
man who, is gn^tyjolinachastity is 
Bn^e to forfeit eye.n^r steeodhun, 
or pecuiiar property, it rnay be said 


that if they do not prove that, they 
do not assist the argument. And 
if they do, the forfeiture is de^r^ 
by positive texts, whichAhows that 
they were thoOght to be necessary. 
Also some of these texts seem ra- 
ther to refer to acts in the hus- 
band’s life-time., As to the remark 
that as unchaste woman no longer 
remains half the body of her bus- 
band, her estate must necessarily 
come to an end. I think it may 
be said that the estate cannot be 
considered as still the husband’s, 
otherwise a son would not toke in 
preference to the widow. On the 
husband’s de.athj the ostiite ceases 
to be his. The being half the body 
of her husband is the reason why 
the willow is preferred to a daughter. 

The objection which does not ap- 
pear to me to be siipported by 
authority, aiid has no weight in 
my opinion, that, according to the 
Hindu law, an estate once vested 
cannot afterwards ho divested, is 
met iu the judgment by the intro- 
duction again of the trust} but 
here it is said that the estate is ta 
the nature ‘Qi a trust estate,— a 
change of expression which, I think, 
indicates some, uncertainty in the 
minds of the l^rned Judges a$ -to 
there being a trust attached to. the 
estat 0 , It ' appears tq,i$fe; ^at thfe 
idea of a trust pekvades.thAWh^e 
of,|be gudgaaent, and I thi,«fcl 
have shown} ;no1i only; that dthere 
is no thal trust, . but that, if there 
were, forfeitare - would not be the 
consequence of it. ■ • . , ' ' • 
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. Th« jttdgtaent tb?D discusses the 
deoisious of Courts, of licvr and the 
opinions of European writers on 
Hindttd&w, ^0 first ease, men* 
tio4sed is' in the Snd Vokme of 
Maonaghien on Hindu lAW) page 
20. It is stated that a person died 
leaving a widow and a brother of 
the half-blood, and, subsequently, 
to his death the widow violated the 
hitherto unsullied bed of her hus- 
band, and had a child by a para- 
mour of another class, while the 
brother's conduct was consistent 
with his religion, and the question 
is put — which of the two is entitled 
to succeed to the property of the 
deceased ? The answer is : “ It is 
the general doctrine that the virtu- 
ous widow of a man who dies leav- 
ing no heir down, to the great.* 
grandson succeeds ; but that if she, 
on the death of her lord, be faith- 
less to his bed, she has no right of 
succession ; consequently the widow 
in such ease would be excluded by 
her husband's half brother.” The 
words “ she has no right of sncees- 
sion” must, with reference to the 
fimte stated, be taken to mean that 
she ' loses or forfeits the estate, hut 
it is( open, to the remark that the 
texts cited do not directly support 
the opinion. It is the deduction 
of the pundit from tjhem; The, next 
ofiie kM pege 21 ef the same vo- 
lame. ; In the question it. in.iu||^- 
tsin .whetW iwidqw hal , W- 
h^ violated 
bef« hnfJumA’B .bed h^fo^e or ^ter 
his. . apd % itiswer is, : 'f if 


it be proved i,that the., widow, in 
fact, did not keep .-heif hnsbaicd's 
bed unsttllied,; she, hag. ue title to 
bis property, and ought to.be ex- 
pelled from his honso.‘"i It is 
doubtful whether this i8 ,au ,withd* 
rity upon the question now before 
us. The next cose is at page 112, 
where it is stated that the woman 
became pregnant after the death of 
her husband, the fruit of an adul- 
terous intercourse, 'fbe answer is,: 
" A virtuous widow of a person who 
leaves uo male , heir down to tbp 
great-grandson succeeds her hus- 
band, and if she violate bis bed, she 
becomes degraded ; consequently, 
the Avidow described has no right 
to her husband's heritage, and can- 
not claim her maintenance/ even 
though she obtmned an agreement 
for her subsistence previously to 
hor offence.” The texts of Vyasa 
and Katayana, enjoining that a 
widow shall remain chaste, are cit- 
ed as the authorities, It is to be 
observed that it is said that she 
becomes degraded, and consequent- 
ly has no right to her husband's 
heritage j and it seems to be eon- 
sidered that the loss .or forfeiture 
of the estate is c^sed by tbs de- 
gradation or loss of caste. Indeed* 
it is possible thht it was. ossnm^d 
in the other that there 
been loss of daste. In tbe. ca8,|;ip, 
Vll.i. Select Beporta, 
was bold to have forfeited.ter claim 
to maintenance by eloping with a 
paramour. There wae^io question 
as to the forfeiture.of an -estate in* 
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beritfd from her liuteband^ fortherd 
was an adopted son. 

In the case in the Sudder Deci 
sionsj 1858, page 1S91, the wife bad 
eJopodinthelife-timeolher husband, 
and tliere is no doubt that the right 
of succession is forfeited by that. 

As reported in Montriou^s Re- 
ports, 314, the case of Doe d. 
Badha Monee Raur, V9, Nilrnonee 
Dass,* is an express decision by four 
Judges of the Supreme Court, that 
a Hindu widow forfeits her right 
to the hnshand^s estate hyinconti- 
nenoe after her hnsimnd'sdeath. The 
report is very brief, and appears to 
have been taken from the notes of 
Chambers, C. J. It was decided 
in 17 2, and is mentioned in 
the note to Di)e d 6aum Monee 
Dassee, ts. Ncrny Churn Dass, 2, 
Taylor and Bell, 300, Mr. Mon- 
triou's Heports not Iiaving then been 
published. The decision of Sir 
Lawrence Peel in the latter case 
seems to be founded on the as- 
sumption that the forfeiture was 
consequent on loss of caste, as he 
applies Act XXI. of 1850 to it. It 
seems probable that the opinion of 
Sir Thomas Strange was then the 
received doet^ft^e in the >upreme 
Court. , Mr. Colebrooke's opinion 
in % Strange, 272, is, no doubt, 
open td' the remark made in the 
referring judgment, that was given 
in a case whiofe oi’gmated in Tri* 
chinopoly ; nor do^ it appear that 
it was given with liny refi^renco to 

the authorities currdhiiu the Ben- 

. , ,, ,, 1 .. 

■ ^ Montriou's Hindoo Law Caso», 314. 


gal school. But the ea«eib 2, Mac- 
naghten, 112, is a Bengal cnee, 
and the opimoh there^agii^e^ With 
Colebrooke^s. ^ ' ' ' 

Elberling, 73 and 76, and West 
and Buhler, 99, are cited aa sup- 
porting the opinion of the refer- 
ring Judges, Elberliog at page 
73 says; ‘‘The enjoyment of the 
property is given her (the widow) 
upon two conditions: 1, that she 
remains chaste ; 2, that she does 
not make waste and at page 75 
A widow is to reside in her bus* 
band^s family ; yet, as she forfeits 
her right to the property only by 
not remaiul ng chaste, or by mak- 
ing waste, the mere re.«5iding with 
her own family cannot cause a for- 
feiture of her right to the enjoy- 
ment of tlie property if it be hot 
done for unchaste purposes.^^ And 
he cites the text of Katayana 

Lot the childless widow, &c.^^ 
If Elberling be correct, that the 
enjoyment of the property is con- 
ditional, it must be forfeited as well 
by the breach of one condition as 
of the other; and upon art act of 
waste the estate of the' ^idow 
would be determined, and the pi^o- 
perty would, pass to the heirs of 
the husband. This, I believe/ has 
never been held to be the laVr-' Ta 
West and Bdhler, 99, it is said tW 
a widow, having married herself to 
another husbartd by the " Pat'* 
cererriony, had forfeited her right 
of heirship j at page 299 the 
quostiott is put ; A. woman Hf tb© 
Dorik caste/ having lost her hue- 
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band; bwartie tbe mUtreaaofa ma<» 
of (aaotbef) "?ibwdra an4 Md 
a 4 a?*^bfcep by Jiiiin-TToatt'flb® <?laiffi 
*b . be tW ol^bei- iiasband"?’^ 
Tb« aoew is s ” woman wbo 
fiboste at the deatb ol Uer bus- 
band' biwwWea bis beir.*^ 

The ‘'rbmark” by the authors 
upon this is; “According to 
Strange, ISi. H- Ii., adultery di- 
vests, the right of a widow to inhe- 
rit after it ,ha8 vested. Ou other 
hand, the iihaster’s opinion seems 
to be supported by the Vinr Mitra- 
doya, where it is said (t 2il, p 2, 
,18i: ‘And those persons (those 
disable to inherit) receive no share 
only in case the fault was commit- 
ted, or- contracted before the division 
of, the estate. But alter the divi- 
sion has been made, a resumption 
of the divided property does not 
take place, because there is no 
authority (enjoining such a pro- 
oeedingj,' " And noticing the opi- 
nion of Colebrooke, they say the 
authorities quoted by him do not 
suppbrt the view that any forfeiture 
of property necessarily attends ex- 
ptlisioi) from caste. In the next 
j^ge, there is an opinion that “ a 
yridow. Vfho remarries cannot be 
onnaider^d- a faithM She 

nahttot'thetoforc'oiaim the property 
of her first husband.^' It is difiicnit 
to ■ reconcile these opinions. ■ An- 
other authority cited tii tbe.argtt' 
^ht before us for the respdfteeot 
.ia Colebrobke’s Digest, B.'h, Cb. 

V. .which . read with the 
pMVMrtis vexae, says that a w.on>au 


who- takes driight , in being fttithr, 
less to :th<? bed df. Wr husUand’ is 
held unworthy of '|>f&pecty Which 
has beeii' jfirodiisWi 'W '^^cr by 
as hw exclusive property, and.it 
Was argued that ' d furtion she 
would h® of property inlierited froni 
her husband. There is a material 
difference between the two cases.' 
Allowing that the word tntoSb^ted 
‘ wife* means also ‘ iridow,*,thc not 
giving that which has b'edu oiily 
promised is difiefent ifrdm taking 
away what the widow bus actually 
succeeded to by virtue of'^tlio law 
of succession, and is i« the ebjoy- 
ment of Mr. Bnrnell*s tranSlatihii 
from the Vyavahafa Kanda of the 
Madhaveya, page 81, wm cited. 
The passage appears to refer to the 
succession of the wife on her hus- 
band’s death, and not to her sub- 
sequent enjoyment; The judg- 
ment of the Privy Council in 
Kashinath Bysack, rs. Horo Soon- 
dari l>asi, Vyavastha DurpanU, 97, 
was relied upon a,* showing thst'tfao 
deeisi'on in Montrion’s Repirtts was 
considered as law j but the question 
of forfeiture by unebastity did rtot, 
as I have already remarked, arise 
in the case and it was sufficient 
for the Judicial Committee to say 
that the widow did not forfeit her 
right of sacr^cn by rentovi% 
fropft ' the brothers of heR * 
hnsbandv ^ ' 

i lu jl-ease in IV., Bombay H, C. 
R., A. C. J;, aW^t^VtVe 
ddurt held that- if tk^lhiioritanee 
bo 'once vested tridciw, it» 
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not by Hindu law, liablo to be di- 
vested, nnloss her subsequent in* 
continence be accompanied by 
ot caste, nnexpiated by penance^ 
and unredeemed by atonement/^ 
citing* 1, Strange, H. L., and adopt- 
ing tlie words in page 136, and 
rclcrring to Mr. Sutherland's opi- 
nion, Volume II., 2G9, that the 
degradation is the cause of exclu- 
sion from inheritance. It was ar- 
gued that as maintenance is for- 
feited, the estate of the widow 
should be also. But the text of 
Narodu"-' is Let the brothers allow 
maintenance to his (deceased’s) wo- 
men for life, provided these pre- 
serve unsullied the bed of their 
lord ; but if they believe otherwise, 
the brethren may resume that 
allowance/' — Vyavastha Durpaua, 

29. And in Mr. Burneirs work, page 

30, a text of Naroda is given,-— If 
any one among brothers dies or 
renounces worldly afiairs {i <$,, be- 
comes a religious mendicant), and 
leaves no issue, the rest may share 
his property, except the streedhana, 
and let them support his wives as 
long its they live, if they preserve 
undefiled the bed of their husband; 
but from others they may resume 
it (the streedhana.)" Thus wc have 
in ' this case, an express text antha- 
rizing the resumption. The ab- 
sence of any ^xt, authori;^ing the 
heirs of the husband to reaume the 
estate after the/widoiS' bed succeed- 
ed to her deceased bushand^s pro- 
perty is teli^ lipoa as f hewing 
that, dt cannot be divested* . And 


thU argument is .strengthened by 
the fact that in another ease there 
is ah express text. , j, 

Besides, the argumentllfawtt from 
these texts is founded o$ an alleged 
but false analogy between a widow's 
estate .and a widow's maintenance# 
In the former case, the estate is 
given to her by express words, and is 
nowhere expressly taken away, and 
whilst hers it is independent of other 
ownership, her enjoyment being 
only, according to the texts subject 
to the advice or control of her male 
relatives. But maintenance is not 
so much a right in the estate of ano-, 
other as a duty of that other to be 
performed towards all those who 
but for the intermediate existence 
of himself might be entitled to 
the estate. Let them allow a 
maintenance" assigns a duty to 
the owner rather than a right 
to the widow, although such duty 
may be enforceable by a widow 
who is without reproach. .More- 
over, the versos, Mitacsbara, CJh.,3, 
Section 1, Verse 37, and MayakhUj 
Ch. 4, Section S, V. 2, would seem 
to show that even tho incoptin^pt 
widow of one who has actually pos^ 
sessed the estate is entitled, to 
maintenance for her life, . 

It was airgued that in the 
res school property inherited by^ a 
woman from her husband is olassad 
among streedhun, and 4herefbi?a 
tbees texts would apply to itL 
that it is the aame'in > tW MitbiJa 
school. Whether this be 0 
ing to . the . M^taoi^ara^is 
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doabtfai.. 'fbe .^Joaibipary fans been 
be}d . by tbe Ifigbii C<Hir^ both at 
Modnie and ]9oti|bay, Sj, 

291; l&bK^y H. C. E., 14 ; 
a^d apparebtly. ift ^ Pifivy ^oun* 
c!l at9o;i Ui Idoore, 1, A.|487. It 
is certainly not eo in the Bengal 
school, by the law of which we arc 
to be governed in this case. I 
think I have now noticed all the 
arguments and authorities produced 
on the part of the respondents, and 
most of those for the appellant, 
the argument for whom was rested 
mainly upon the absence of any text 
that the estate of the widow should 
be divested if she became unchaste. 
And also upon this that, although 
by the Hindu law, there arc vari- 
ous causes of exclusion from inheri- 
tance (Daya Bhaga, Chapter 8) 
when the estate is once vested, it is 
not forfeited by the subsequent ex> 
istence of any of them, In a cause 
in the Sadder Dewanny Adawlut 
Reports for 1854, page 244, it was 
held that a person who has once 
suecePded to property is not to be 
disposed of it, if be subsequently 
becomes insane. It was urged by Hie 
respiOndent's pleader that there being 
no pontive text governing the case, 
we most look to the principles of the 
Ifvt gtdde 08 in deteriniuing it, 

analogy, quoting the words of the 
Judidial Co'mpiitfoe in .9, Mqpre, % 
A, fip8» There the qpeeti^,ii^ 
baW '^e property, desceodsd* and It 
was abaptntdy^ neoesaary te detetf 
miae it. Here the estate is by pe« 


sitlve tex^' v^ed in thb‘'yidpw,ftad, 
there is no . ixeeesin^ to ds^tmihe 
that fihaih be^^ 

,h^, dg .togp dwyomil .^h^t 
d^tuuad' by the texts to be to 
1 thhik we are pot At liberty;, te dp- 
<4<Mre A (doctrine, whiob is opt fheptn 
to bAVe been recdved apd saaetidp- 
ed by nsage to be the law, Wause 
it may seem to be analogotts: to a 
doctrine that has . beeO'- received. 
Giving oU to ef^t toy deserve 
to to arguments fonnded npoit to 
staiut of women onder the Hindu 
law, and to pecoliiw cdioracter of a 
widow's estate, I still am of 
opinion that the estate once in* 
herited is not , forfeited toply by 
unohastity. 

1 therefore answer to Rret qties* 
tion in the native, pad it is un- 
necessary to answer the second. 

Phew ftnd if<iir%, 3. 3., dcU. 
vere^ jt^f'inenta, SBbstuitially eouoarriiig 
with tbe Chief Juetice. Maepherem, 
will Ponlifae,' 3. J,, mmpfy cwicurred oiUi 
the Chief Juatice. Kttep, CUowr aad Ififfo* 

J. .r,, held ao oppoeitsin^iQn. „ . 

CALCUTTA HIGH CqURT, 
2’/Je 16^/1 1873. , . 

PfiaaEB Bxw4H, Pkiintig^i 
vmM 

Noxooa KuMfOiKAa, Ik/tnd^nt. 
Bent tuit-^£an4 /i)r 6uiiding,ptSif<f, 
poie»~^«rii^ieHon g ■'.^'0, 

■ ■ a ante Cenpi. ' ■ ' 

'A «dt for rent of land cued for lHiih|j[iiK 
imrpooM la oognizabfe in the Gi|i^ 
OoUrte ' 

B/^ermce to the the 

: ' Jndge^ S. C. 

• Gas®, — llie plaiatiff sues to rcco- • 
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ver the defeiulant^Rs. 14*546 
on account of rent for 4 cottatis of 
land^ admitted by both parties to be 
need for building purposes, situated 
at Soora, in the Twenty.four Pet- 
gunnabs, from Bysaok 1677 'to 
Magh 1279, being two years, four 
months, and ten days, at 6'annto 
6 pies a month. 

Pefendant pleads that the case 
is not cognizable by the Small 
Cause Court, as the sm|i is one for 
rent which should be tried by the 
ordinary Civil Court. 

The issue is whether or nor this 
case, being of the nature above 
stated, is cognizable by my Coui-t 
being a Moffussil Small Cause 
Court. 1 am myself of opinion 
that the case is cognizable in a 
Moffussil Small Cause Court, as 
the rent claimed is ground rent on 
account of land admitted to be 

bastoo,” *. e., used for building 
purposes. The Full Bench Ruling 
of the High Court dated the 26th 
June 1872, Case No. I. of 1872, 
Sutherland's Weekly Reporter, 
Vol. XVIII.,* p. 284, appears to 

* **The erection of a building upon the 
land, with the consent of the landlord, does 
not give to the occupant a right to hold the 
Mhd perpetually at the aaiae rent^ If hie 
rent was liable to bo raltod before^ it wpuld 
be so still uxdeee the circumstancei ampanb* 
ed to an Implied ^oiract on the bwdlord’B 
part that he thoul^ alwaya bold at theeame 
rent, or in fact to the grant of a perpetual 
ienanoy at a fixed r^t Wetihl be de« 
terininai by the Ck>urt in , a edit between 
tbettt, And when ww cemddef that 


autiborii^e the trial of such suits by 
the^ or^ibary Civil Court. But as 
io XVII.,^ W^etly Exporter, p* 
178^ a distinction is dra#n between 
ordinary Civil Courts and Small 
Cau^e Courtff/aod I am not aware 
of any High Court Full Bench 

a right of occupancy of land used for bujid- 
lug purposes at a permanent rent may de* 
pend in some cases upon the terms of the 
original letting or upon equities ariring out 
of Ihe landlord's conduct, the suit for a 
higher or enhanced rent seems to be properly 
cognizable in the ordinary Civil Courts. ”«*>- 
(^ouch, €, /. (Ainslie mdBaifUif^ J, J, con* 
earring.) 

* This was a suit to assess rent at an in* 
creased rate and to have a decree for rent at 
such rates. ** It seems to us that the suit 
before us is not one which can be charac- 
terized as a claim for rent, that is, a claim 
for lent within the meaning of Section 6, Act 
XI. of 1865, We think the claim mentioned 
in that Sectron must mean a claim for rent 
due under a contract between the parties, 
or a claim arising out of the occupancy of 
the land by the defendant, so that» ordiaa * 
rily, the plaintifi* would be entitled to recover 
rent from him. But this is a suit of a differ- 
ent description. The defendant seems to 
have been Occupying, or his ano^tora seem 
to have been occupying, the land under the 
plaintiff, and what the plaintiff seeks in Ihe 
present suit is io obtain a deelarataon from 
the Court jAat l^he defendant 
pay a larger aipount of rent, Sfod to 
them to enter intp a contract for the pay« 
meet of that larger amount of rent It may 
be that the suit is one wUeh Uie plaintiff 
could not maShtiiii ^ bat it maintidnable, It 
is maintainable, we th&k ihs OMInary 
Civil Oouri^ and not In the Odnrte Stiall 
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th9 recogQudog tM.beino.ns 
naisite of .tiie offe&ce eoittmitied, 
yet considers that there are cir* 
catnstaiiees fyhieh, go .■ to. ttiitigate 
pani8hment»,or laake the |>ri3oner 
an object of Jeniency. In snch a 
case no doubt the High Court nuiy 
enquire into these cireumstancesj 
and although it is generally reluc* 
tant to do so, may take a different 
vieur of the discretion which ou>{ht 
to have been exercised, and may 
enhance the punishment. But 
there is another view of the case 
in which tho duty of the High 
Court will arise, and that is, where 
no circumstances of mitigation have 
been set forth, and where without 
any iuliicicnt reason the Court 
eonvicting the prisoner has award* 
ed a punishment, which is in or* 
dinary cases quite inadequate in 
respect of the offence contmitted. 
I think it is the duty of the High 
Court in such a case— a duty which 
the Legislature has in Sections 280 
and 207 specially icaposed upon 
ns-^io take care that the inferior 
Criminal Courts do not, by the 
infiietion of. lenient punishments, 
give, as it were, encouragement 
the eommisrion of serious offences* 
—C. H, C., the May 1878;: 
CfooffeePattdajti Xl,‘ Jk 

, .j 

r th« SessioMii 

Jndge W' (<dd tlih < C^MUlar 

w 


Order dated the 18th hf dniy 1888^ 
whidk. applied .to refereBoe9:4ndee 
Section 484,i of thn. lata Code, in 
applicable to referenoes under Sha« 
tioa . 28d, of the present Coda of 
Criminal Procedure, and tint if bo 
is of opinion that the jodgment jOO 
order is contrary to low, or tfaaS^ 
the punishment is too severe^ hO- 
must report the proceedings -to 
Court in the manner prescribed 
by that Circular^— Paafy 
(C. H. a,) IIM Jufy, 1873. 

CALCCTrA HIGH COUBT; 

The lOtk July, 1873, > 

QuEBir, 
verMim 

Lockv Nabain Dow. 

Ofimittal Procedure t}cie--^See^ 
rio»348. ■ ' 

All ezamiiuaioas. e( wxhimiI penoss wS 
to< be reoorded in the laiigoage in which 
they Are ;glvetL. There ia nething in tibe 
Procedure Act, which nwcaaitates n Megia« 
trate to ti^ke down such examinations in hui 
own hand. It ig* enough t^t he append a 
oertifloate that the examination was conduct* 
ed In his and con, tains accural^ 

id! that was stated hy the acCUeOd person. 

Gu>v]iiB; d. — Hndeir the oircuDo* 
stances wedn> not think it advisabla- 
to confirm the* sshtenee of death 
poksed 'by the Smwioas dodge, and 
alter it occiMdii^y to ottOof trito*. 
poitariea-fbc lifei *' " ■ ■ 

The' attbhtioir of the ’Etfrop 
Assiriamt Commissioner shodld.ba 
drawn 'to Section 848 'o.f the C^e 
of Criminal Procedaj^y undci* 
wliah, as has bean.- tomd by this' 
Court, alt exaffwaotipaa of accused 
2 
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ItereoQs are to be recorded in tbe 
lau^aa^e in which they are giveBi 

■ There ie nothing in the Prooe> 
dure Act vvhi<di neceseitates a 
Magistrate to take down such exa« 
ininations in his own hand. It is 
enough that he i^tpend a certificate 
that.the examination wax conduct* 
ed in his presence, and contains 
aeevirately idl that was stated by 
the accused person. 

, In this particular case the depo* 
eition of the Extra Assistant Com* 
inissioner proved the fact of the 
accused's having made the confes* 
sion as stated, but there might 
very easily be oases in which the 
omission on the part of a Magis* 
trate to, carry out the provisions of 
Section 316, Code of Criminal 
Procedure, might cause a failure of 
justice. 

Opium — P^stetaion—Aei XXL of 

18S6, Arc. 53. 

The servant of a miAdai vendor 
was found in possession of a quan- 
tity of opium other than that sup- 
plied from the Government etoree* 
^c eaid that haohtmnediit from the 
wife of the vender, ^nd the 
vfjfe had purchased it 
opium cultivator, hM , th{» 
mi^d^ y^^dor, the apcnsf;^, eosild 
not be convicted under Seo.^ ddk. Act 
XXL of 1856, as;it b^ not.i^n 
shown tlmt ithe -pttichim hy^-hik 
wife was authoriaied, hj him, 
therefore her poflseB^fli.'.^<yf ; the 
o{nu{n ,pr that of the epirvapt 
not. he co.n8ide]:ed. the 


the accused.— XX., W. X.> pi 54, 
Guntsh Menu, JWy, 1873. 

CALCUTTA HIGH ^RT. 

TAfiaMup,im. 

KHXTTBnMOlfXE DoSSBXi 
eenua 

SsSBiTATH StaCAR AND AHOTUSB. 
Manner of, recording evidenee^det 

X. of 1878, Sections 338, 833, 334 

and:580. 

An error in <ioiitttng to record- eWdenee in 
the mode prescribed by Metion 33A and the 
following sections, where it is neoasssry to 
do so, was considered to be an error so mate-. 
rial that under See. 297 the High Court wSs 
bound to quash the proceedings, and set aside 
an order aa being founded on no evidence. 

Jackson, J.— lliis is a case re* 
ferred by the Officiating Sehsious 
Judge of the 34-Fcrgunnabsj under 
Sec.. 296, Act X. of 1872, for the 
purpose of annulling, under the 
powers of revision vested in this 
Court, the proceedings of the 
Joint Magistrate of Diamond Har*. 
hour, in that district, who on the 
12th February 1873, made an order 
for the ettacbment of some 57 highas 
of paddy lands, and also gave Qiw 
ders relating to the disposal of the 
crops which bod been previouwly 
out by order , ol. the said JmBtMa* 
gistrate.- ' ■ ■ , . ■ , v» ' 

. -The Sessichs Jhdge bail pointed 
out four particulars on trhtch'be 
considers the proceediugs of the . 
Joint Magistrate irregular, and 
we have before nt the Jmnt 
irate’s letter dated the 34th- A {nil 
last, in arhich he offem an. espU* 
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BOMBAY mOH GOBET. 
t)ttmBdO JuKYAIi^i 

FAKtrlxi GiunioteBnox 
- MmUatiim 0 / Smt». 

Where the' triU of the testator 
did uot authenee the executor to 
carry' on a mercantile barinees but 
only to cellect the debts, hild that 
the coarse of limitation ran from 
the testator’s death and any fresh 
dealings by the exeontor did not 
coBstitnte a fresh period of limita* 
iion.—l J^arrioU, J.) October 18, 
1873. 

Fam Jkwa Kishobedass, 
vertue 

Tab Sbcbstaby or Stats. 
Nominal damagee to he awarded 
where the extent ^ the actual 
damage cannot be ascertained. 

In a suit for damages for breach 
of contract, the ioliractioa of the 
eontract was proved, but there 
was no evidence before the Court 
to arrive at the amount of the d^^ 
mage, held that nominal damages 
could only be given as the extent 
of the actual damage could not be 
deUrmined. [Judgment was givep < 
ag'mnst the defendant (the Secre- 
tary of State) one Ru|iee as da- 
mages together with ihe . costs of 
the aptmn. ^ho sdit waa for 

( 4 ^ Charles,&^i^t,J.) 
13it4 O^tolfft Urh . ,, . 

CALCUTFA HIGH COURT. ' 

CoSstnio^ »( Pliiiitu.;a^ 

, v Wher^^a^' p)iUAt<'iKt forth iint 


the late gave phiiditif A' mirtie 
written -in 'Oaic^tta'aad iddveialbd 
ter G,^askli^ 0 to pay piaintiiif Es. 
60 O, and plaintiff sued 0(iesSlettt 
at the time' in Myrnensingtr) oft'lbe 
allegation that the money; bftd h 6 t 
been paid, the Moonsxff of Bieoa 
considering, upon - ^e- alt^atioos 
made, and having regdrd to Aot 
VIII. of 18S9, Sec. 189i thai/the 
suit was brought, not 'upon 'the pri>* 
missory note, imt Open the original 
cause of action, tie., • a oontraet 
made in Dacca for the sale of land 
(in Assam), and Undiog' that the 
money was due in Dacca, consider- 
ed himself to have juri^iction, add 
tried the suit. In appeal, tfaO'Jo^^ 
reversed the decisibh (sa thegrdund 
that the MooOsiff had no jttnedhs- 
tion. Held, by Maritby, J., (Birch 
J. concurring) that taking the plain- 
tiff's cause of action in the Way 
in which the Moonsiff* has taken 
is to some extent a departure iVoih 
his plaint, but it is not a departure 
wider than that xdlowed in the 
case of Joseph, e. Solano,W reported 
in the 9tb volumOi B; D; B,, p. dil; 
The question is discussed by th« 
Chief Jttsrico in' his' judgnumt, p. 
458,' and be points owt' the couT^ 
taken in that case which ia very 
similar to the course taken by' Bie 
Moottsiff in. this case, and is otib 
which is warranted by the deeisiou 
of the Privy Codncil them lathmd 
to. It seems, UieKfom, {hat the 
Moonsiff* wos warranted in faying 
this suit upon', the .‘origindl cause 
' • jg; pr.'S:, 424, ' • 
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of action, and in that view he bad 
jni:i8diction.— 'O'. H. C.,2bik4prii 
1973, F. M. Prohf, XX„ r. 5., 

p, 6. 

The mode of VAlu&tion for the purpose of 
jurisdiotion of a Court is quite diff<sre&t from 
that for paying the. Court F«ea under Aet 
Vn.ofl870. 

, The mnrket'Valae of a property 
was, it may be said, Rs. 2,000, bat 
it was valued in a suit as worth 
Bs. 200 cnlcnlatio" the same in 
accordance with the provisions of 
the Court Pees’ Act. Jieid in 
conformity with decisions reported 
in 16, W. R., p 10, Full Bench Ral> 
ings andin 18, W. R., p 109, Civil 
Balings, that the valuation which is 
tog;oywa thejurisdictionoftbe Court 
is a perfectly distinct matter from 
the valuation, according to which 
stampa and fees are to be levied, 
and that the special rules of the 
Court Pees! Act were not intended 
for determining value of a proper* 
ty for ascertaining jurisdiction, 
and that the Courts must in 
each case estimate the awmrU or 
value of the subject matter in dis- 
pute for the purposes of jurisdiction 
by the aid of. the best evidence 
available bearing upon the actual 
amonnt or Vatne of that sttbjefet.'-** 
C, H. C., (Piear and- Ahitlie), tfi$ 
6tk May 1873, II,-, 

lrikwObservet,%i^^. 

bwsnU; f6r «tla byNhutoa 

Gpet Sradh is a legid ^ecesaBy : 
for which a Hindoo Widow can 


alienate a .portion of her. < estate. 
But it shoald be ep.q.uired and de- 
cided whether her. bnsband left any 
property from, the inoemeisf which 
the pilgrimage in question might 
have been performed without sell- 
ing the lauded estate. 

All purchasers from a Hindoo 
Widow know or ought to knew by 
this time the extreme risk of snob 
a transaction, and if they choose to 
run it, and to buy, without con- 
sulting the next heirs or without 
taking some further steps as would 
enable them at some fntnro time 
shoald necessity arise, to prove 
that they made diligent iitid care- 
ful enquiry as to the existence of 
a legal necessity before buying, 
they mnst take the consequences, — 
C. H. C., Kemp and Qlwer, I. 

— The \^ik April 1878, Mahomed 
Athrvf, 11., L. 0,,p. 131. 


Beagnl Oivil Courts Act (VI of 1871) See-. 
22 meaoing of tho words " sutject msttsr” 
— Appesl froip an order of tbe Subordinato. 
J udgo. 

The appeal from an order of a 
Subordinate JudgC directing exe- 
cution to issue lies to the Histrict 
Judge, and not to the High Court, 
where the ainduht claimed in a suit 
is’ under Bs.' 5,(100, although the 
amount sought to 1^ recoyertid in 
execiitidn hak^ by ‘the isdcHth>h’'<^ 
interest si dee d^Crli^,; grdwh td' a 
sum exceeding Bi. 5,0OO'.^In Sec- 
tion 22 of Aet VI.' bfi87i ^th<t^c#ds 
"sulyect matter hi di(q|>ate^ i<^ the 
subject matter for whkdi tiste pIMht 
id broti^t..^(Vide 9> 
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Dttli 1873, 

G; H. (?., MtMwmmt MtiUMjoie 
Kooer, B: B. B., Vol Z,'p m. 


Tout’s tight! to land! ranuMd— Aootloa* 
purohaia!tr>B!totion oC^MdlordMd Tenant. 

Cate. — M . and bis . brother^ held 
a tnnuire of 10 beegabs as lakberaj. 
The zemindar sued for resumption 
of. this land obtained a decree for 
3 beegahs. After this M and bis 
brothers sold the whole tenure as 
lakberaj to plaintiff and took a lease 
from him for fire years as ryots. 
Subsequently the zemindar took 
out execution of the decree he had 
obtained for costs, and sold M and 
his brothers* rights and interest in 
the 3 beegahs, in the land which 
had been deelated mai. These 
rights were bot^ht by R and P. 
After this plaintiff sued M and his 
heirs for tents. Defendants object* 
ed that 3 beegahs had been taken 
out of their possession by R and S, 
who, on being made defendant, 
denied plaintiff’s right to rant which 
they bad paid to the zemindar: 
Held that the utmost right that 
M and, his brothers had in the re- 
sumed, land was the right to set-* 
tlmnent; that this was a personal 
right which could not have been 
transferred to a third party except 
with the obosent of the zemindar; 
that os no ralatioa of landlord and 
tenant exists between plaintiff and 
tba j:/execntioa*paTehaser8^ > tl^ 
ought not .to^ hate, been siade de* 
fendanta^- .that the..fflEidentioe<>pnr» 
duMrs. M t^ land as imcc^wcs 


of M’s right to a s^tlemeot with 
the zemindar at n. sale fadd-; wil^ 
the zemindar's consent, and the 
only person to whom they have-at- 
torned as tenants is the siemindar; 
and that they cannot in this aiiit 
be made liable to pay rent to .the 
plaintiff. — C. ff. C., (Coach, G. 
and Glover, J.), %etk AprU 137.3, 
Mohesk Chmdtv Bhuttoehatiiitt, 
XX.,fr.R.,p.7. 

Bmrsioner setting aside an alienatiop 
made by a Hindoo Widow -^LimitatioiL 

A party desirons, as a reversioner, 
to obtain a declaration of his rights 
affected by a sale or gift made by a 
Hindoo widow must bring his Sait 
within twelve years of tbe alieha^ 
tion. After the death of the widow, 
the remedy open to him is of a dif- 
ferent description. — It. C. {Jack- 
ton andMitter, J. J.) 

Bithonath Surma, XX,, W. R., p. 1. 

IiiabiUty of bidders in aaction.talei--.Seo* 
tion m of Act VIIL of 1859. 

The ordinary course is for the bid- 
der, to whose bid tbe property uras 
knocked, down, immediately to an- 
nounce the person on uchote behalf 
tbe bid was made by lum« jfhedoes 
not expressly , sayt.' that t^ bid was 
made for some persba other than 
himself, it must ^ taken as against 
him that he did> in fact, bid on' iibe 
half of bims^f. . , . i 

If for any good reasmt ^ 
tioneer ddes Qotaoeept a*.|>nwi%a^^ 
the person named ^ ht^ksst 
bidder as his pnnciphV he cannot 
make the bidder hhttself purchaser. 
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against liis will. He must simply 
that no sale has been effect- 
ed and re-open the bidding. It 
would be good reason for not ac- 
cepting the named principal, that 
the bidder did not, when called up- 
on to produce a sufficient authority 
of agency from him. 

Process of execution cannot in 
any case rightly issue against the 
defaulting purchaser for the differ- 
ence of price, which is leviable from 
him under the terms of Section 254, 
until au order for payment of that 
difference has been made upon him, 
and no such order can rightly be 
made upon him without affording 
him an opportunity of showing 
cause against it. For until such an 
order for payment is made, there is 
nothing which can be executed, and 
it is only common justice that a 
man should he beard or have an 
opportunity of being heard before an 
order for payment of money should 
be made against him.— C. li. C. 
•— Phear, J. (Ainslie J. diaentiente.) 
iTie 19th May 18?8, Baboo Hurry- 
ram and Sreeram, If,, L. 0., p. 139. 

Postponement of exeoution-snies under Act 
VIII., i. C., of lS69.r-SeGarity requUlttu 

CkniOil, C. J. — The jarisdictidn of 
the Moonsiff is given by Section 
246 of Aat VIII. of 18S0 which 
authorizes the Court, when a claim 
is preferred to attached property, to 
investigate it With tbe like powers 
as if theclaimanthadI»aiiorigipalfy 
m^e a defendant to t^'suit. ‘ See- 
tioa 247 enables the Cowt, if it . 


appears necessary, to postpotia the 
sale for the purpose of making the 
investigntioo. . In cases unde|^ Act 
VIII. of 1869, B. C., the poii^r is 
subject to a further quatiftoatiW ; 
the Oourt 'is not to postpone the 
sale unless the amount of the decree 
is deposited or security given for it. 
—C. IL a, \H May 1873, J. G. 
Bagrum, XX., W. R., p: 10. 


Municipal Commissioiiers^Their power to 
administer oath — Their actions to be con- 
trolled if made without jurisdiction— Act 
la JB. 0. of 1864. 

Mabkby, j.— B y section 6 (Act 
111. B. C- of 1864) every Commis- 
sioner for the purposes of this Act 
is vested with the powmrs of a Ma- 
gistrate under Section 28 of the 
Code of Criminal Procedure, and 
this would seem to be sufficient to 
authorize him to administer on 
oath, if the purposes of the Act re- 
quire that be should do so. 

Begular reports signed by me- 
dical men constitute the evidence 
of competent persons within the 
meaning of Act III. B. C. of 1864. 

It should, of course, be ' presum- 
ed that a public body of this kind 
(The Municipal Commissioners) 
acting on behalf of the public are 
acting 6ond-fide j and their whole 
conduct mu^ be lookedoninm^ar 
to see whether they have nibstqn* 
tially complied with the powers con- 
ferred upon, thorn 
ture. But it Is ohviomlj^Beecsmvy 
that there should, bssqsieconin^ 
over persons exerdsingr-’Wefe very 
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ESTEA PAPERS. 

B^Uitfifie^e ^{(HiaeHons^J^ir Legal 
J^ecte, 

BsNAMSa transactioos. are a cub^ 
tom of the cooutry atid mast be re- 
cog^nised till otherwise ordered by 
law.'* If geotlemen holdiug proper* 
ty beaameef keep fictitious books, 
and make false statements in peti* 
tioQs to Courts of Justice and in their 
private oorrespondence, for the pur* 
poseofconcealingproperty from their 
creditors or for deceiving the mem- 
bers of their own family, they have 
only themselves to blame, and they 
should not be surprised if they arenot 
believed when, for their own benefit, 
they offer themselves as witnesses 
in a Court of J ustiee, and openly 
and without shame avow that all 
that has been said or done was false 
and fictitious for the purpose of 
carrying into effect their own infa- 
mous de8igns(t) The compatibi* 
lity of benamee transactions witdt 
honesty depends upon the peculiar 
circumstances of each case.]; 

In questions of benamee ovimt- 
ship, the criterion is, to consider 
from what source the purchase- 
money comes ) the presumption is 
that purchase made with the 
money of A in the name of B is 
ibr the benefit of A {| Thq burden 
of proof lies on the person who 

- w. R, jp. las. 

(fin, w. E., p, rii, 


maintains that the apparent statn. 
of things is not the real state qf 
things, and the apparent pafrehaser. 
must be regarded as the real pur- 
chaser until the contrary be prov- 
ed.* 

LEADING CASES. 

Case (l.)'r-A person having pur* 
chased an estate by private sale’ sued 
to set aside a mokurruree created by 
his vendor. The deed of sale reeited 
that the mokurruree was a mere 
benamee created in fraud of credi- 
tors, und that the vendee might 
set it aside. The defendant plead- 
ed a bond fide holding and alleged 
that the plaintiff’s vendor had pub- 
licly admitted the reality of the 
transaction in a suit in a Court of 
Justice and that it was found to be 
so. The Calcutta High Court follow- 
ing the decision of the late Sadder 
Court, in the case of Triloehun, 
V. Obhoy Churn, at p. 1639 of 
S. D. Reports of 1859, which 
is 9 leading cose on the subject, 
decided that the plaintiff could 
not succeed, observing that, “a 
party cannot plead his own fraud 
and the party who makes that 
allegation must fail. If the plain- 
tiff alleges that the deed is bond 
fide, and the defendant pleads tb#t 
it is a fraud to which he wasR 
party, the pka cannot bb .;he^> 
and the plaintiff must hay^t d ae*. 
ctee. If the plaiutiff alleges that 
he and the defendanl^were equally 

^ Agra Rap,j 'A. < 3 ., 16 . 
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imrties to the fraud, he cannot be 
heard, Lis suit must at once be 
dismissed. It is sufficiently esta- 
blished that the heirs of the fraudu- 
lent parties representing them are 
equally bound with the original 
parties. The only distinction sought 
to bo drawn in this case is that 
the present plaintiff is not an heir 
but a private purchaser. No dis- 
tinction can be drawn. All repre- 
sentatives arc equally bound. The 
exception is only when a plaintiff 
is himself a defrauded party, and 
comes into Court for relief from a 
fraud against himself perpetrated 
by his vendor in collusion with the 
other party. This would be the 
case of a purchaser at a coiupul- 
Bory execution sale; because the 
fraudulent transfer would be, in 
fact^ a fraud committed both 
against the creditor and against 
the execution purchaser. It may 
also be that if plaintiff's vendor had 
defrauded him by concealing this 
tenure altogether, and inducing 
him to give valuable consideration 
in ignorance of it, he might, on 
proving such a case, have a good 
action against both the parties who 
created the fraudulent tenure. But 
in this case he canpot say this— ott 
the face of his deed of sale^ he was 
made aware of the transaction. 
The plaintiff ^stands simply in the 
shoes of the vendor, and both the 
vendor and his present representa- 
tive are equally incompetent to 
come i]ito Court, alleging the ven- 
dor's fraud. If it were otherwise. 


a fraudulent party hiniself prelud- 
ed from bringing a suit, might 
euro all defects by simply setting 
up a purchaser under himselrj^whilo 
be would obtain through a piififchas- 
cr the value of "a good title.'^* 

Cau (2,)— In a suit by an heir 
to recover property which bad 
been transferred by a benamec 
and fictitious conveyance on the 
pai't of plaintiff^s father, where the 
object was found to have boon to 
defraud creditors, tho Calcutta 
High Court followed the decision 
of the SudJer Dewanny Adavvlutat 
p. 1639, S. D. A. Reports of 1859, 
which held that when parties exe- 
cute fictitious deeds for the purpose 
of defeating creditors, they place 
themselves at the mercy of the 
person in whose name the fictitious 
conveyance is made, and their biih- 
sequeut plea of tho transaction 
being bcnamec should not be lis- 
tened to with reference to the 
question of iiari deliclo that judg- 
ment stated, that, the objection 
must come from a person who is 
neither party nor privy to it, for 
no man can allege his own fraud 
in order to invalidate his own 

deech'^t 

Ca^e (3.)— Plaintiffs, as legal 
heirs, the son and daughter of 
Shaik Kaloo, sought to obtain 
possession of their share of his pro- 
perty from Rowshun Beobee, the 
widow of the said Kalop, who 
was in possession under a deed of 

# in., W. B., p. 02. 

t xiiL, Ay. k;, ^57.: 
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gift alleged to , bo o:!|ieei>ted by 
Kttloo in her favor in lieu of dower. 
The transaciioti. was found not to 
bo a bond fide one. Tlie Calcutta 
High Court held “ that the plain- 
tiffs who are representatives of the 
party who executed the deed, are 
bound by his act. The deed must 
hold good agaiast them, though it 
Would bo** no bar to any creditor 
seeking to recover his dues from 
tl»e property now in the defendant's 
possession.”* 

“ Tf ho who is indebted to five several 
p«rsoriH, to each party in 20/., in considera- 
tion of natural affection jjives all his goods 
to his eon, or cousin, in that case, for as 
much as others should lose their debts, 
which aro thing.? of value, tho intent of tho 
act was, that tho consideration in such cases 
bhould bo valuabhi ; for equity requires that 
such gift, which defeats others, should be 
made on as high and good consideration as 
the things which are thereby defeated are ; 
and it is to be presumed that the futher, if 
he had not been indebted to others, would 
not have dispossessed himself of all his goods, 
and suhjectod himself to his cradle ; and 
therefore it shall bo intended, that it was 
matlo to defeat his creditors."— lead- 
ing Camj VoL I, , page D. 

Case (4.) — Three brothers, — A, B 
and C transferred their properties to 
their wives in fraud of creditors. D, 
n nephew of theirs, fully aware that 
these deeds were merely nominal, 
and that tjo possession had passed 
under them, in order to perpetrate 
a fraud on other heirs to his uneW 
estate who were minors, fraudu- 


lently induced tho said wives of his 
uncles', after the death of their 
husbands, to make ovoy their no- 
minal fightir to him. In a suit 
brought by one of the said heirs, 
it was contended that even if tho 
deeds alluded to were executed in 
fraud of creditors, they were good 
between the parties, and that tho 
subsequent transfers to D were 
therefore good also, aiid that 
neither the parties who made tlio 
frandulent transfers, nor their heirs, 
coifld in any way question such 
deeds. The Calcutta High Court 
considering these arguments to 
bo of no avail, remarked “ They 
might be good arguments in sup- 
port of his rights, if he was a pur- 
cbjiser for Valuable consideration 
without notice of the nominal na. 
turc of the original transfers. But, 
so far from this being the caso, ho 
is a nephew of the parties who exe- 
cuted these deeds; he had full 
notice of the true nature of those 
documents ; he was fully aware that 
they were mere poper transactions, 
under which no possession had 
passed, and to which no effect had 
been given. He*cannot, therefore, 
he allowed to benefit by such 
deeils.”* 

Case (5.) — A person convey^ 
the disputed property to another 
benamee upon the occasion d)e . 
failure of a firm in which ho wm 
an assistant, under the yj^ue ap- 


i IV., W. tt., P. 12. 


# IV., W. K„ p. 72. 
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prehension that he would be made 
liable for the debts of his employ* 
ers. Upon a suit by the heirs of 
the real owner against the repra* 
sentatives of the benameedur for 
recovery of the said property it was 
urged that the plaintiffs having 
admitted a nominal conveyance^ 
their suit was untenable, the CaU 
cutta High Court held that the 
plaintiffs were entitled to recover 
as the conveyance did not amount 
to a fraud.* 


If parties stand by and permit 
another to hold himself out to the 
world as the real proprietor of an 
estate when he in reality is a bena, 
meedar for them, and thus induce 
parties innocent of the fraud to lend 
their money upon such faith, they 
are not entitled to any consideration 
from a Court of e(juity and good 
conscience. 

Ca^<?.~Thc plaintiff, the real own- 
er, permitted his benameedar to deal 
with the property as his own by 
pledging it to the defendant for 
sums borrowed from him. Further, 
it appeared that, after disputes had 
broken out between the plaintiff and 
bis bemmeedar, the former permit- 
ted the latter to lease out the proper- 
ty to another person, treating it as 
his own. Then, when the defendant 
sued to recover the monies due on 
his bond, the plaintiff permitted a 
decree to pass unquestioned, where- 
by the property was rendered liable. 


Under these circumstances the Cal* 
cutta High Court held that the 
plaintiff was not entilled^to any 
oonsiJeration from a Cfurt of 
Equity^ 

A purchase for valuable con* 
sideration and without notice of 
the benamee, from one who, in the 
eyes of the world, is the absolute 
owner of a property, and who holds 
that property, to all appearances, 
under a good and suificient title, 
would be protected and would hold 
good against any subsequent sale 
made by the real owner or his 
heir.t 

If property is purchased in the 
name of a benameedar, and all the 
indicia of ownership are placed in 
his bands, the true owner can only 
get rid of the effect of an alienation 
by the bemmeedar, by showing that 
it was made without his own ac- 
quiescence, and that the purchaser 
took with notice of that facLX 
A decree of foreclosure obtained 
against the benameedar is binding 
upon the execution- purchasers of 
the rights and interests of the ac- 
tual owner who had originally pur- 
chased and mortgaged in the name 
of the benameedar, unless it can be 
shown that the foreclosure was 
effected in fraud of them. 

Case, — The plaintiff alleged that 
the property in dispute originally 
belonged to Giinga Pereaud ; that 
it was bought by Gonga Persaud 

• p. n. 

t in., w. E., p. 10. 
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iu the name of Gouv Sura Persaud ; 
that on the &6th of July 1861, 
Gunga Persaud, through his be- 
nataeedar Qour Sura, mortgaged 
the property by conditional sale to 
Bhuguruu Lall ; that on the S9th 
of December 1854, Bhugwau Lall 
foreclosed, and, dying shortly after, 
his widows (defendants Nos. 8 and 
4), obtained possession ; and that 
finally on the 7th of July 1863, the 
plaintifi himself purchased the same 
property at an execution-sale effect- 
ed in consequence of a decree pass- 
ed against the widows. The de- 
fendants (Nos. 1 and 2) resisted the 
claim of the plaintiff, on the ground 
that Gour Sum I’crsand’s condi- 
tional sale on the 2Cth of J uly 1861 
did not pass the property of Gunga 
Persaud, and that they, on the 1st 
of December 1851, bought the 
rights and interests in the same 
property at an auction-sale in exe- 
cution of a decree against Gunga 
Persaud. The facts were found as 
alleged by the plaintiff. The Cal- 
cutta High Court observed “ that 
the Principiil .Sudder Ameen has, 
in terms, found that Gunga Per- 
saud bought the property in the 
name of Gour Sura Persaud, and 
that it was on that account that 
the conditional sale of 26th July 
1851 was made in the name of 
Gour Sura Persaud. If this be so, 
then the decree of foreclosure of 
29th December 1854 obtained> no 
doubt, as far as ooncerus name, 
against Gour Sam Persaud alone, 
would be good aod hinding against 


the defendants Nos. 1 and 2, so 
as to foreoloso the equity of re- 
demption . . which they purchased of 
Gunga Persaud, unless they can 
show that the foreclosure was effect- 
ed in fraud of them or of their 
vendor and consequently was void 

and inoperative..... 

If notice whieh must have pre- 
ceded the foreclosure decree of 
December 1854 was served upon 
the right person, then the decree 
will bind the equity of redemption, 
intff whosesoever hand it may have 
passed. It might no doubt, (suppmr- 
ing the fact wereso) have been possi- 
ble to show, that the notice of fore- 
closui-e was served upon Gour Sum 
Persaud, and kept from the know- 
ledge of them, the defendants, al- 
though the mortgagee was well 
aware that the equity of redemption 
had passed from Gunga Persaud, or 
Gour Sum Persaud, into the hands 
of the defendants at the execution- 
sale : but until this is shown as a 
matter of fact, it must be presumed 
that the proceedings in the fore- 
closure were regular and valid, 
and as far as can be gathered from 
the record, Gour Persaud was the 
right person against whom the 
suit should have been brought.”* 
Where properly is hold bemmee, 
and the ostensible owner assrats 
to its being disposed of by a third 
party to the prqudice of the real 
owner, the real owner capnot be 
allowed to object. 
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Ca^e , — Tlie plain tiff held proper- 
ty henamee in the name of Qreesh. 
Greesh stood by while Mothoor 
mortgaged the whole property, and 
Orcesh subscribed his name to the 
mortgage, thereby admitting that 
Mothoor was capable, as owner, of 
dealing with the whole property. 
The Calcutta High Court said that 

the plaintiff is undoubtedly bound 
by his benameedaree acts. If he 
will put forward another ])erson as 
the owner of bis ])ropcrty, that 
person is to the rest of the v^brld 
the real owner; and if the ostensi- 
ble owner deals with the property, 
the plaintiff cannot be allowed to 
object. Ilis own acts have led to 
the fraud.^'* 

An innocent liolder (for value 
and exercising ordinary diligence) 
of property given in pleiige for the 
payment of a debt, without notice 
of his debtor being a bonarnec 
liolder for others^ is entitled to 
maintain his lien. 

Case.-— Plaintiff claimed to sell 
in execution of a decree certain 
property, of which his debtor was 
the registered and ostensible pro- 
prietor. Defendants, alleging that 
they were the real owners holding 
benamee, succeeded in getting the 
property released by summary a- 
ward. In a regular suit coming 
ou appeal, the Calcutta High Court 
decided that the registered bond, 
which is the foundation of plain- 
tiff's claims, pledges the disputed 


j property for the payment of the 
debt ; and that plaintiff being an 
innocent holder for value exercis- 
ing ordinary diligence, who ac- 
cepted the lion without’ notice, is 
entitled to maintain his lieu and 
all the propcity in satisfaction 
of the debt ; and on that ground 
should succeed as against the par- 
ties who, by their acts, enabled 
the henameedar to deceive him and 
take his money. 

Where a conveyance is made 
bena^nce, the donor remaining the 
absolute and uncontrolled owner 
of the property from the date of 
gift to his death, the property 
passes at his death not to the donee 
but to his own heirs. 

Case , — A had two eons B and 
C. B during the life-time of A, 
was involved in considerable debts. 
A executed a deed of gift to his 
wife and sister-in-law 15 or 10 years 
before his death, providing in that 
deed that ou their death the estate 
was to go to B"s sou, if he should 
I have any, and to C. and his sons 
absolutely. Since the date of gift 
the names of the above ladies had 
been used in all paper transactions, 
but A ♦bad remained until the day 
of his death in the actual enjoy- 
ment of the property, and since his 
death B had been in possession of 
his share. At the death of A, the 
creditors of B having attached his 
share in the property, objections 
were raised on the ground that ho 
had no interest. The creditors hav- 


* IX., W. ]». £5^?. 
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iog been unsucoesafni brougbb a 
regular suit to bare it declared 
that a share of A's estate came by 
ioberitance to B. The suit comiog 
ou appeal before the Calcutta 
High Court, they observed “ The 
motive ef such a trausactiou is 
perfectly clear. By this transac- 
tion, if successful, while on the oue 
hand Sreenath’s (B's) creditors 
would be excluded, on the other hand 
Srecnath himself would not. The 
deed could be used to keep off 
claimants outside the family, whilst 
within the family matters would 
go on as before. The very essence 
of such a transaction is that it 
should have a double aspect, and 
there is no doubt the experience 
and skill which persons in this 
country have gained by a constant 
resort to such transactions make it 
exceedingly difficult for a Court of 
J iistico to detect the truth. But 
upon the whole, we have come to 
a clear conclusion * * * that the 
conveyance by Ajoodhya Earn (A) 
to his wife and sistcr-iu-law was 
benamee ; that Ajoodhya Earn (A), 
notwithstanding that nominal con- 
veyance, remained the absolute 
and uncontrolled owner of the pro- 
perty ; and that a share in this 
property passed at his death by 
inheritance to Sreenath (B).”* 
Strict proof is necessary to es- 
tablish benamee awnenhip in a pro- 
jrerty which is attached or sought to 
he sold by creditors in satis^tion 

»xn., W.I{.,p.28«. . 


of decree, against the person in 
whose name the property stands. . 

Gsise.— A certain Nawah pur- 
chased with his own funds property 
in the name of his son. Creditors 
of the son attached that property, 
but the Nawab having laid his 
claim to it, his clilim was disallowed 
and bo was referred to a regnlar 
suit. On a regular suit beiug 
brought by the Nawab, it was 
found, that the motive of the 
Naw.ab in purchasing the property 
in .the name of bis son was to 
vary the rule of succession between 
sons and daughters in his family. 
The Privy Council in dismissing 
the Nawab’s appeal observed If 
the conveyance to the sons was 
designed to produce an effect there- 
after, by changing the amount of 
shares of tho whole property on a 
succession between sons and daush- 
ters, it could not be designed as a 
mere naked benamee conveyance, 
because, * * a mere benamee con- 
veyance would in no way affect 
such succession. But if, as the 
Naw.ab himself represented the 
transaction, it was designed to affect 
the daughter’s claims or interests, 
it could only so operate as a real 
transaction ; that is, by a convey- 
ance of interest to the sons. It is 
immaterial in this case to consider 
whether tho legal effect of the 
arrangement would be to bOAfer a 
resulting life-estate oni thb Nlw^b 
or not, since the only obnttet bade 
in the suit was wliether it was an 
absolute benamee traos&etibn. The 
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case admitted, certainly, of being 
viewed thus, that the conveyance, 
was mere colorable, to be treated 
as real should it become necessary 
to defeat a daughter’s claim, but 
fictitious as between father and 
sons. It is to be observed how- 
ever, that this view of the case was 
not presented to the Judge ; and if 
it had been so presented, the Judge 
would have been justified in declin- 
ing to act on such an allegation 
of fraud against creditors of the son 
* * * in favor of the father, 

alleging bis own fraud. Their 
Lordships, therefore, think that the 
Principal Sudder Araeen was justi- 
fied in regarding the whole evi- 
dence before him as not sufficient to 
establish the case of benamee own- 
ership, which the Nawab advanc- 
ed, As the decision under review 
does not appear to conflict with 
any rule of law, as the question 
decided is one of fact, as the deci- 
sion is sustained by sufficient evi- 
dence, and establishes the claim of 
creditors against property of which 
their debtor was allowed for many 
years to have, at least, the osten- 
sible ownership, it is one which 
their Lordships would not disturb, 
unices it were clearly shown to be 
wrong. It is the duty of a Court 
of Justice in such a case to put the 
objector to the rights of creditors 
founded on apparent ownership to 
strict proof of his objection; he 
must recover, if at ail, on the case 
that he asserts. It would be easy, 
if such vigilance and jealousy were 


not exhibited, for a family to place 
the family property out of reach of 
creditors. If the father became 
indebted, the titular right*would 
be then stated to have conveyed 
the real interest ; but if the son 
were indebted, then the claim 
would take the form to which this 
suit is adapted. Views of these 
dangers to the rights of creditors 
seem to have been present to the 
Courts below ; and in the present 
case their Lordships are unable to 
see that jealousy of a probable 
fraud has induced an incorrect es- 
timate of the evidence.”* 

If a person purchases property 
benamee at an execution-sale, and 
remains in possession and if after- 
wards the benameedar as certified 
purchaser sues the real owner to re- 
cover possession, it was held by 
the Privy Council that section 260 
of the Civil Procedure Code is no 
bar to preclude the enquiry into 
the real title. 

Case . — Brijlall Opadhia was 
mortgagee in possession of Talook 
Doodhur. Whilst he was so in pos- 
session, the interest of the mortga- 
gor was offered for sale under a 
decree obtained against him by a 
creditor. Buhoree Lall became the 
ostensible purchaser at such sale, 
and the certificate of sale was grant- 
ed to him in his own name as the 
purchaser. Brijlall Opadhia remain- 
ed in possession until his death 

(To he eotUinwed.) 

XIV,, W. E. (PiWy Council) p. li. 



Imperial ths ftHSAi* (jokpakion. Acts. 

Sections one, eigffat, nine, ten if, ftMr tiie words *' Principal Sad- 
*' and twelve of Mad- der AmeeV the words 'Subordi- 
raa Aet No. I. of nate Judge' were , substitated. 

1. of lass. id68 (for tie e^-. But save as provided in this sec- 
fointmevi of 'a Com- tion nothing herein confined shall 
mlsiloner for the admmistratioa of be deemed to affect the said Madras 
eivil md eriminttl Jmtiee and for Act. 

the enperintendence and collection 30. The High Court may per- 
qf the revenues on the Neiljfherry vocuMon Courts 

Hills) shall be read as if, for the ' under its control to 

words * Civil’ and ‘ Zillab', used adjourn from time to time for pe- 
tberein with reference to a Civil riods not exceeding in the aggre- 
or Zillab Judge or Court, the word gate two months in each year, 

‘ District’ was substituted, and as 



SCHEDULE 

inferred to in section 2.J 
I. — Madras BEOUDATioits. 


Number and year of 
Regulation. 


Title of Regulation. Extent of repeal. 


Regulation 11. of 1802 ... A Regulation for establishing So much as hsis 

and defining' the Jurisdiction not been ro- 
of the Courts of Adawlut, or pealed. 

Courts of Judicature, for the 
Trial of Civil Suits in the first 
instance, in the British Terri- 
tories immediately subject to 
the Presidency of Fort St. 

Oeoigc. 

Reflation in. of 1802 A Regulation for receiving, trying The unr^mt^ 

and deciding -suite or com- part kdniiy^ 
•idaiuts .declared eogni^To in seven. > ' 
the {kittrts of Adawlut esta. The unrapeeded 
blish^ in the several ziilahs ,p^ Of|theSrst 
; immediately etebjact to the Pre- < sec- 

JidfthOy iM Fort ^ George. tioft ^itoen. 



XB Imimial the tseAL comi^anion. 


AgU. 


SCH£DULK>''*^o^f 

I. — Madras UaGuXiATioRS.'—coMitmtfcf. 


Number nud year of 
Kegulatioii. 


Title of Regulation, 


Regulation XIL of 1802 A Regulation for the appoint- 
ment of the Ministerial Officers 
of the Civil and Criminal Courts 
of Judicature. 

Regulation III. of 1816 ... |A Regulation for rescinding Re- 
gulation VI. of 1806, and for 
authorizing the Courts of Sad- 
der and Foujdarry Adawlut to 
sanction the oecasloual Ad- 
journment of the Civil and Cri • 
minal Courts under the Pre- 
sidency of Fort St. Goerge. 

Regulation VI. of 1816 , Regulation for reducing into 

one Regulation, the Rules 
which have been passed re- 
garding the Office of Native 
Commissioners ; for modifying 
and extending their Powers in 
the Trial and Decision of Civil 
Suits ; and for authorizing 
them, under the designation of 
District Moonsifs, to dischargo 
certain additional Duties. 

Regulation VII. of 1816. A Regulation for authorizing 

District Moonsifs to assemble 
District Puuchfwets for the 
Adjudication of Civil Suits for 
Real and Personal Property, 
without limitatiou as to Amount 
or Value, witlun their respec- 
tive jurisdictions ; and for de- 
fining the Powers and Authority 
to be vested in such District 
?uuchayets, “ 

Regulation ,11. of 1831 V ^ Regulation for extending the 

Jurisdiction of the Registers, 
Sudder Ameens^ and District, 
Moonsift, and for the more; 
effectual checking of Abuses 
by Disfiriet 


Exf ent of repeal. 


So much as has 
not been re- 
pealed. 

So much as has 
not been re- 
pealed. 


So much as has 
not boon re- 
pealed. 


The wbolo. 


So much as bas 
not been re- 
pealed. 
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SjPHlSDULE) - CQ'i^TLuedi. / 
I. — Madras Bbgddations^— 


Number and year of 
Regulation. 


Title of Regulation. 


Extent of repeal 


Regulation VIL of 1827.j A Regulation for cou8titiiting| The whole. 

' the Office of Native Judge. 

Regulation II. of 1828 ,,, A Regulation for improving tho So muoh as haa; 

Administration of Justice by not been re*' 
District Moonsi&i in certaiu pealed. ' 
respects. 

Regulation I. of 1829. A Regulation for amending the So much as has 

Rules in force relative to the not been ro* 
Trial of Appeals, and for tho pealed, 
better securiug of Impartiality 
in tho Administration of Jus- 
tice. 

Regulation III. of 1833... A Regulation for eonferring upon 

Sudder Aniecns jurisdiction in 
Criminal Cases, and for ex- 
tending tho Civil Jurisdiction 
of Registers, Sudder Ameens, 
and District Moonsifs. 


II. — Acts. 

Number and year of Title of Act. Extent of repeal. 

Act. 


Act No. VII. of 1843 . An Act for abolishing the Pro- The whole Act, 

vincial Courts of Appeal and except section^. 
Circuit in the Presidency of tweaty-six, for- 
Fort S*t. George, and . for iy^fourandfor- 

blishing new Zillah Courts to ty-soven. , 

pOTform* their functions; for 
establishing Courts couatitutod ,1 

according to Regulations I. 
and^ IB** and Regulations VJf. 

VIII. of 1827, in place of 
existing. Civil and Crimi* 
tiaK Zillah ^nrts, and for 
tending tjie "Civil juriadictio^i 
of ^loh Courts, ' 

3 


So much as has 
not been re- 
pealed. 
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II. — Acts, — c(md%dtd. 


^ Number and year of 
Act. 


Title of Act Extof t of repeal. 


Aot No. IX. of 1844 .. An Act for authorizing the insti- So much as has 

tutioii of Suits in the Courts of not l^een re* 
i^riucipal Suddor Ameens and pealed. 

Sudder Ameens. 


Madras Act No. IV. of An Act ,for investing certain The whole, 
1863* Courts in the Presidency of 

Fort St. George, cither wholly 
or in part, with the jurisdic- 
tion exercised by Courts of 
Small Causes established un- 
der Act XLII. of 1860. 


Madras Act No. I, of 1865. An Act to provide for the altera- 
tion of the stations of Zillah 
Courts and limits of Districts 
or Zillahs in the Madras Pre- 
sidency. 


Tlio whole Act, 
except so much 
of section one 
empowers 
the Governor 
in Council of 
Fort St, George 
to alter the li- 
mits of existing 
districts. 


THE PANJAB MUNICIPAL 
ACT, 1873. 

CONTENTS. 

Vrbahsis. 

l.’^PreUmitiary. 

SsenoKs. 

1. Short title. 

Local extent. . 
Comtoeneeitient. 

2. Bepeal of Acti. . 

Existing extehtloat iud ap* 

pointmeuta, 


Existing assessments and bye- 
laws. 

Former proceedings. 

3. “ Committee de6ned. 

4. Power to extend Act to totras. 
Objection to such extension. 
Procedure thereon. 

3. Power to define limits of towns 
to which Act extends. 

IL— ^Appointment, DutUe md Pm- 
ert of Commttees. 

6. Appointment of Committee. 

7. Power to levy rates or make 

Assessments. 

Objection to rates. 

Procedure tbmon* 
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8. Power to mak® for col- 

lectiou and application of 
ratee. 

9. Eecoverjr of rates. 

10. Municipal Fund, 

1 1 . Duties and powers of Commit* 

tees. 

12. Provision for Police. 

13. Power to make rules as to 

business and officers. 

14. Power to make bye-laws. 

15. Bye-laws to be confirmed and 

published. 

16. Power to enter on private 

property, 

17. Power to suspend or limit 

powei-s of Committees. 

IIL^Stiits hy and against Com- 
mittees. 

18. Suits by and against Commit- 

tees. 

Contracts of Committees. 
Liability of members of 
Committees 

19. Bar of suit in absence of one 

montb^s notice of cause of 
suit 

IV. — Penalties. 

20. Penalty on member or servant 

of Committee being in- 
terested in contracts made 
with Committee. 

2L Penalty for infringeiiheht of 
byo-laws or non-payment of 
fines. 

22. Proseentious. . 

33* Recovery of fines, 


Act No. IV. of 1873. 

P4SSEI) bv the dovimoi Genwul 
OF Indu m COOHC^L. 


(Beeeived ike assent of the Governor 
General On the ilstJanuaryl^l&X 

An Act to pro\Me for the appoint • 
merit of Municipal Committees in 
the Panjdb, and for other pur* 
poses. 

Whereas it is expedient to pro- 
vide for the appoint- 
ment of Municipal 
Committees in towns in the Panjab^ 
and for police, conservancy, local 
improvements, and education in 
such towns, and for the levying of 
rates and taxes therein ; It is here- 
by enacted as follows 

L’^Preliminary, 

1. This Act may be called The 

Short title. Municipal 

Act, 1873:” 

It extends only to the territories 
under the Govern* 

Local extent. - , 

ment of the Lieiite* 
nant Governor of the Panjiib ; 

And it shall come 

('ommenco. i„t;o 
ment. 

passing thereof. 

2 . Act No XV. of 1867 ^0 

make kederprovitioti 
appoinimtnt 
of MmicipalGommtt- 
tees in the Pat^0f cMd-fer other 
purposes) and Act No. It. of 1872 
. (to rerice . and; conUn^ the opera- 
tion qf Aet I9^y ate re- 

pealed; and Act No, XXVI, di 


Short title- 


Local extent. 


Commence- 

ment. 
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185 ) (to enable improvements to be 
made in towns) is rcpt^aled so far as 
it affects the Panjib. 

liut all extensions and appoint- 
ments made^ and all 
ItaiKSeSurf. under 
ppmtmenta. the said Act No. XV. 

of 1867 shall bedeem- 
ed to be, respectively, made and de- 
lined under this Act. And an ex- 
tension of any particular provision 
of Act No. XV. of 1867 shall be 
deemed to be an extension of the 
corresponding provision of this Act, 

And all assessments, bye-laws, 
rules and regulations 

bye laws. to matters provided 

for by this Act, 
which may heretofore have been 
made or approved by the Local 
Government, shall be deemed to 
have been made under this Act. 

And all proceedings taken under 
any such assess- 

rules and regulations 
shall be deemed to be as valid as 
if they had been taken under this 
Act. 

3. In this Act Committee’^ 
“Committee* means a Municipal 
defined. Committee under 


this Act* 

4, The Local Government may, 

Power to notification pub- 

tend Act to limbed in the Pan- 
jdb Gazette, declare 
its intention to exteafd t^is Act, 
or any of its provisions, to any 
to^yn in the said territories, 


Acts. 

Any inhabitant of such town 

... . objecting to such ex- 
Objcotion to . ® , 

Bucli extension, tension IfiSjr, within 

six weeks /rom the 
said publication, send his objection 
in writing to the Secretary to the 
Local Government, and the Local 
Government shall take such ob- 
jection into consideration. 

When six weeks from the said 
publication have e.x- 
u.™.'"'"" pW, tlio LoeJ Go- 
vernment, if no such 
objections have been sent as afore- 
said, or (where such objections 
have been so sent in) if, in its 
opinion, they are insullieient, may, 
by like notification, effect the pro- 
posed extension. 

5. For the purposes of this Act, 

the Local Govern- 

fmr'ihDiu “cnt may, from time 

towns to which to time, by notifica- 
Act extends. , . 

tlou in the ranjab 

Gazette, declare what shall be 
deemed to be a town for the pur- 
poses of this Act, and dedne the 
limits of any town to which this 
Act has been extended. 

//. — Aj^pointmeni, Duties and Pow^ 
ers of Committees, 

6. In every town to which this 

Act is extended, the 

shall " appoint, or 
cause to be appointed, a Committee 
consisting of not less than fi^V® 
members. 

Such members may be appointed 
as tbe Local Government from time 
to lime directs, cither ea e$eio,, or 
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by nomination, or by olection^ or 
some by one and some by any other 
of suoh methods j 
. Provided that (except with the 
approval of the Governor General 
in Council) not less than two- fifths 
of the members of a Committee 
shall be persons other than salaried 
oflScevs of Government. 

The Local Government may- 
fa) from time to time remove 
any of the members of any Commit- 
tee, add to their number, and fill 
up vacancies occurring among 
them ; 

(6) determine the time and 
manner of the election of those 
members whom it may direct to be 
appointed by election, and the per- 
sons by whom they shall be elected, 
and generally make such rules as it 
thinks fit for regulating such 
election ; 

(c) appoint the President and 
Vice’* President, or either of them, 
of any Committee, or authorise any 
Committee to appoint, by election 
from their number, such President, 
or Vice-President, or both. 

No appointment under this sec- 
tion, other than the appointment 
by election of a Vice-President, 
shall he valid unless and until it is 
notified in the Pa>ydb Gazette. 

7. Subject to any general rules 
or special orders 
lk«;GoWnor 
tMesKttentii. ' OenerAl in .Council 
way ftom time to 
time ' make in this behalf^ 
eveiy Ceminittfa intra^ing to 


impose taxes for the purpoi^s of this 
Act shallj firom time to time, give 
public notice of such- intention, and 
shall in such notice define the per- 
sons or property within .the town 
to be taxed for the purposes of tliis 
Act, and the amount or . ratApf the 
taxes to be imposed hereuhdet^ 

Any inhabitant of such town 
objecting to such 
^^jection to within a 

fortnight from the 
dale of the said notice, send his 
objection in writing to the Presi- 
dent of the Committee, and the 
Committee shall take such objection 
into consideration and report their 
opinion thereon to the Local 
Government, 

When a fortnight from the date 
of the said notice has 

thweon!'’'’'® expired, if no such 
objections have been 
sent as aforesaid, or ( where such 
objections have been sent in) if, in 
the opinion of the Committee, they 
are insuflicient, the Committee 
may, with the previous sanction of 
the Local Government, to be noti- 
fied in the Panjdb Gazettej defino 
the persons or property and the 
amount or rate of the taxes afore- 
said, and may then impose such 
taxes accordingly » ,, 

Poww - to The, Local 

makft raio» for Govcrnttieut lUay 

C’»llection jiml ^ i*. 

rates, maks rules— 

as to the persona .by whom, and 
the manner in whick) aoy assessment. 
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of ta’ces under this Act shall be 
confirmed, 

and for the collection of such 
taxes ; 

and for the safety and due appli- 
cation of them when collected ; 

and for the rendering; and pub- 
lishing of such estimates and ac- 
counts relating to the expenditure 
of the Municipal Funds, in such 
form as it may think fit. 

No tax shall be collected under 
this Act, until the assessment there- 
of has been confirmed by the per- 
sons and tn manner for the time 
being prescribed by such rules. 

9. Rates and arrears of rates 

imposed under this 
Act may be recover- 
ed as if they were 
arrears of land revenue. 

10. All sums received by the 

Committee of any 
town to which this 
Act extends, and all 
fines levied under this Act, shall 
constitute a fund, which shall be 
called the Municipal Fund of such 
town, and sbajl, together with all 
property which may become vested 
in such Committee, be under their 
control, and shall be applied by 
them as ti*ustees for the purposes of 
this Act. 

1 1 • JBvery ^ Committee, so far as 
the Municipal Fund 
powo"rt“ ‘“S at tbeir disposal per. 
Committee*. mitis/sb^l/srter pro- 
viding oiit of such 
Fund for a poHee' estdJbllsfaiBent in 
manner hereinafter mentioned, 


keep the public streets, roads, 
drains, tanks and water-coorses of 
the town for whidi they are ap- 
pointed clean and iepaire|v 
and, gfenerally, may (fo all acts 
and things necessary for the con- 
struction, repair and maiotenanoe 
of local public works of general 
utility ; 

and may also make provision, 
by the establishment of new schools 
or the aiding of already existing 
schools or otherwise, for the pro- 
motion of education ; 

and may also make provision for 
promoting the public health, safety, 
comfort and convenience. 

12. Every Committoe shall set 
apart out of the 
Municipal Pandsneh 
sum iis the Local 
Government from time to time 
3-eqnires for the maintenance of the 
police establishment in the town 
for which the Committee is appoint- 
ed. 

13. Every Com- 
nirrulc* t .™ay 

to businew and rillcs fot rCgulat- ' 
officers. . ^ , 

mg— 

the time and place of their meet- 

i»S', . 

the condnet of their husinesls ; 
the division of duties, among ^ 
members of the Committee ; . ' 

the duties, salaries, appointibent, 
snspension and ttoioval of thd offt- 
cers and servant of the Com- 
mittee 

and oth^MmilSrAftiftera. 
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14; '!Atijr Com* ‘df'naitekc'es'vflittt the 

mi*rbye.towfc may rdake Comn»iti!Mt''B'l»aH) aotfet Wctibn 

; l)y&i^-> fottirteflffj ■ blaabo (4)^' fiav6 ai^e 

C(t) for ^finjiag^}>rolii|)jttjag; a44. tfie' ®x«iafse 

abating naisan’ees whicb arb not- of ®ubb '• ‘ ' ‘ ‘ 

public pr common < nuisaiiccs. np^or . 4f'. ‘ $lte ljboa^€lovettimPIit^ihay, ' 

the Indian : Peiial Code, or under' ' ‘ ■ ’‘By oi^r. suispbnK oir' 

Act No V. of 18dl.i(yor Mcreyit- peW ’or *limrt limit all or aiiy Of 
lation 0 / Police) : ‘ PO'vers of ' aby" 

(b) for dcHuing the cases,, than* ' ' "Committee, ahd.may 

ner and times in and kt which the also' Oaiicel aujr of their pibcOed*, 
otlicers of the Committee may enter i^'gs» H'oles ob' byb-Ikwe, and rbmiV 
upon private property for the detect of redocO' any tax which" they hare ‘ 
tion and abatement of nuisances imposed, • ■ ’ . ; 

(e) for securing a proper regis* Itl,'— Suite by and Offainet CM- 
tration of births and deaths ; . t- ^Uteet. 

(d) and for carrying out all or 18. Every Com- 

any of the purposes of this Act. ' mittee shall sue aiad 

The Committee may, from tiote ' be sued in the name 

to time, repeal, alter or add to any of their President^' ' 

bye-laws mode uuder this section. Every' contiact made on behalf 
15. No bye'law, and no alter* of any Committee in 

Bye-laws t» ption or repeal of Or co^^llte^ respect of" any suni 

andpStf addition ton bye-law, • or property exce^'* 

■ shall have effect un* ing twenty rtipees in aaiount or 
til it bns been oomiirmed by the valtw, shall be in writing, and shall 
Local Government. - . be signed by the President or Vice^ 

All bye-laws madie under this President (if any) and at least 
Act, and all rules made under aee* two other members' of thieCoiil* 
tion thirteen^ and all alterations mittee. ' ■ ' 

and ropepls of and . additions to No contract, 'uhlesk So cxecU'Wd^ 
such bye-Ja'prs and rules shall, be* shall be binding on the Committed 
fore oomingiuto foixjei be published on whose behalf it'is made. . ' 

lor. sn^h. lepgth pftime, and in such No memberof abdtnmittee'shalji' 
m,a^her>‘'ae,tbe''X>oeal .Goyernttietit be personally liable 

from rime tinie diiree^ts.: . Lisbility of for any contract* 

16., The the .portKi made hr ex^nsh i> 

. ...imtildo. dhall " curred by'oir'bh be* ' 

tor^«n*i^vS* P*^"^**^ to enter o^n . hdff of the Committeie’} IM the 
propotiy!.' ‘ ■ .privatb' property iSr I faidff' from time bo'- tune in the 
the detdclbn ’ and hands of the ' Committee shall be' 
y 
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liable for, and charg'eable with, coa* 
tracts duly in.'ide as aforesaid. < 

Every member of a Committee 
shall be liable for a»y . misapplication 
of money eutrnsted to the Com* 
mittee, to which he has been a patty* 
or which happens through, or is 
facilitated by, his neglect of his 
4aty } 

and he shall be liable to be sued 
for the same in such Court as the 
Jiocal Government directs as for 
money due to the Secretary of 
State for India in Council. 

19. No suit shall be brought 
against a Commit- 

™ •'« •>' «f ‘k* 

inontVs noticE offioerSj or ntiy per- 

cfcaneeofBuit. 

their direction, for anything done, 
or purporting to be done, under 
this Act, until the expiration of 
one month next after notice in 
writing has been delivered or left 
at the office of the Committee, or 
at the place of abode of such person, 
stating the cause of suit and the 
name and place of abode of the in* 
tended plaintiff. 

Unless such notice be proved, 
the Court shall 6nd for the defeo- 
dant< 

Every such suit shall be com- 
meneed within three months 'next 
after the accjttual of the right to sue 
and not af^erwf^ds. 

And if .any pemon.to whom any 
such notice sui^, 4,8 given shall, 

before suit brought,, .ten%f 
cient amends to the such 

plaintiffishall not recevor. 


IV.-^Penalties. 

20. No member or' servant' 

« Comnnitce shall be 
mewwl.^ intern^ idireCtly 
vsoi, of Gom* or indirectly, in ftny 

gSwttt wtmt n.J. .Ai, 
traces ssada the Co)mniitt^,'aud 
^th Commit* tje 

so interested, he shall 
thereby become incapable of con- 
tinuing In office or in employment 
as such member or servant, and 
sball be liable to a fine of five bun* 
dred rupees ; 

Provided that no person, by 
being a sbarehoWer in. Or member 
of, any incorporated or registered 
Company, shall be disqualified from 
acting as a member or servant of a 
Committee by reason of any con- 
tract entered into between sucb 
Company and the Committee. 

Nevertheless it sball not be law- 
ful for such shareholder or member 
to act as a member of the Commit- 
tee in any matter relating to any 
contract entered into between the 
Committee, and' snch Company. ' 

.21. Whoever infringes any bye- 
law made and con- 

InfringSea/of fts directed Ih 

byotlawi . or this Act, shhll be lia- 
aop-t ^piont of ^ ^ 

ceeding 'fifty rh'pees, 
and, in the efise ^ n contiiinihg 
infringement, to a'^hA’hpfrhiie'w^Ing 
five rui|)oes for every day aflw notice 
from the Committee of snch in* 
fringemenli'-; ' ’"''" y 

; Ita dirfahlt.; 

fine imlpoeed wider this section, the 
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defaulter ^aU. be ' liidde Ib ltimple 
iib{Hi»oumen6' tw a .term pob-,ex-. 
ceediftg eight days, . < 

, Zi.. Froseeutiona under . .tbja 
.Act dbv '.iafringe- 
PrcWiow. of bye-laws 

may be. iostituted before any Ma* 
gietrate by the Comn«ttee> - or -by 
any pereon.autboriaed by the Com- 
mittee in this behalf. 

SS. Fines imposed under this 
Act may be recav^r- 
^ *“ manner pro- 
vided by the Code of 
Criminal Procedure. 

TH E GOVERNMENT SAVINGS 
BANKS ACT, , 1873 .. 

CONTENTS. 


. 8,1 Deposit vhcn excluded in 
computing Court Feesi 
9. Aefc not to' apply to dep^ifs 
' belOnghi^ to ei^tesof Eu- 
, • ! rop^n soldiers or desortem. 
DepoiUt i^^ing to Minor*- 
lt)v Payment of deposits' io minor 
> or guardian. 

1 1. / Degnlination of like paymeiits 
■ heretofore made. ' 

behnging io ■hufu^ie*. 

12. Payment of deposits belong- 

ing to lunatics. 

BtposAlt made hg' married Women, 

13 . Payment of married women's 
! .deposits, 

. Hide*. 

Idr. Buies regulating’ c^ifi^tes 
under section 3 and pay- 
ments, under section 19^’ 12 
or 13 . 


Preamble. 

Preliminary^. 

Secxioss. 

■ 1 . Sb(wt titlg. ' 
lioeal'oxtsnt. 
i' GoimaoncemenA 
*. Repeal of Aet'XXVI. of ms. 
3 . Inturpretation’Oiattse. 

JkyoeH* belonging jlo the- j^laiet of 
: 1 dteiated Pertm*. 

. 4; PSyment ow death of dej»«i- 

.''Sii;,:''|Saiintenbto .1^ ' 

;$^vi%oMghi<of .Sxcetttor^; 
r^^;of eraiitoj/ 

9. iiSecnrii^i ibr dn* adnidiuti^ 
'.'’dSoo. ■ 

Pbptdty for fidse-statements^ 

y 


Acrr No. V. of 1873. . . 

'i 

Fissio jjT tMS GbysKSda 6rSNBaAL 
OP Isnu’i^ Coiwcit.: 
fPieetoed tke atieiii tljg) Governor 
General on tXe Zsm dtmkarg, 1873. 

An Aei to amend the Zdto fating' 
to Soi'emwleitt Savings Sank*. 
M^HEBKAsit io ex^ediebi to amend 

, m payment of de- 
posits : in Owh-nhient Sa^m^ 
‘Saaks'i^ ' It Is h'etoby . ebacf^ 'tw 
■fbHowe'r— ' - 


1 . ; This Act 


.’vSNrt tiUo.,' 
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It extendv^ to tlie 
Local extent, whole of British In- 
dia; ' 

And iA-shall come 
mei^**"’"***''’*" into foyce on the pass- 
ing thereof, '' 

,2. Act No. XXVI. of 1^55 
RepealofAct f^cxlHald the pay. 
XXVl.ofl866. m&Kt of email depo- 
sits in Government Savings Banks 
to the representatives of deceased 
depositors) is hereby repealed. 

Intorpreta- 3 Jq this Act- 
lion- clause. 

" Depositor” means a person by 
whom, or on whose 
money has 
been heretofore, or 
shall be hereafter, .deposited in a 
Government S<avings Bank, and 
“ deposit” means uioney so de- 
posited : " ' 

Secretary” inelndcs every per- 


No. XXVII..of 

iny thC' colleotion of dSts.ott sw- 
cessions, and far. M $ee»riiy\ 0 f 
parties, paying .^4^^ th the' re- 
presentatieesi of ; deceased persons\ 
is hot.produCed to the Secretary of 
shell '. Bank within itiitee mo^fas of 
the death' of the ^aid depositor, 

!' the Secrethiy of'shch Bank may 
pay the said' sum of money to any 
phrsou appetanti'g to him to be enti- 
tled ' to receive it/ or to adminUier 
the estate of the deceased. 

&. Such payment shall be a 
fall' discharge from 
be^Srge? fU farther liability 
in respect of the 
money so paid,: 

But nothing herein contained 
precludes any exe- 

rig? 7 of*cxec^ odministra- 

tor. tor, or other repre- 

sentative. of the de- 
ceased, from recoveiiog from the 


to 

manage a .Govern- 
ment Savings Bank ; 

and ” Minor*^ 
means a persto who 
has not completed 
the age ofeighteen years., -' 'Ji 


‘'Mmor.* 


person receiving the same the 
amount remaining -in bi» hands 
after deducting; the’ aihoant of all 
debts or other demands lawfully 
paid :Qr. tdi«l 6 hargad by him in duo 
course of administration.' ; ‘ 

, . And'. any . 4;re.ditor di* ‘Claimant 


peposiis, belaying >to Ihe Estates of 
; \ . . deceased Personis, 

. a depoaUcfr ^tama/g 
Qoye|»^t 
desth of d^Msi- Savings Ba ^4 miin 
Qt,v,in.m'ey not ex- 
ceeding one ^l^onsand inppes,. { 
and if. prohate.i^ his will or let-- 
ters of of '^hia estate, 

or a certificate granted under Act 


Saving of against the estate of 
. «fv- the deceased ihay re- 

ditor. 1 • -1 . 1 ■ 

cover hiav^mebt.' ,or 
cU^ g^li'of thb '^ader, 

t}iia!;;Aet^ I'oriHheiuaaidi A»t ^N6. 
XXVIc 'la* anyj'perwo, 

and.H^ainnir’ h^st'dMiida 'wn. 
administered; in the tiMite m 
ner<raod':<toMfael^saB^!j|K):tib al if 
the .latter hadfiobtaiiiSiidi letters of 
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admiiiUtratioca oC v!the estate of the 
d^ewed*'-,;; -y,’ - '■:/ '■ 

- .0, i. /jCho .Seorfe^^ of any euoh 
Smiitini^^ltesdGh 
for . iK^tity aabe'thioks 
dOT «dmlni»fa necessary front any 

, .. pera®! to whom be 

pays ‘ any.; money , under section 
frnir foiT ' the. due administration of 
the in<may,8o paid> 

. and- be . may assign the said ss' 
entity to- any person; interested in 
such administration. 

7. For the purpose of ascertain- 


of administration, or certificate (if 
any), granted in .respect of bis 
property;?-. , ; I, ' ; 

■ Froyiikd- that jUie person <^iin- 
ing stick pto.ktte: er letterji dr cer- 
tificate ebidi eabibit the Samt 
antborised to grant the samd acor- 
tificate of the amonnt of the depo- 
sit, in any Qovemment Savings 
Bank belonging. to the estatoof the 
deceased. . Such ;Qet'ti{icate sbaU. be 
signed by . the Secretory of such 
Bank, and the t^ourt shall receive 
it as. evidence of the said amount. . 


ing the right of the 
mtaZ'wtk ■ person claiming to 
be entitled as afore- 
said, the Secretary of any such 
Bank may take evidence on oath 
or affirmation according to the law 
for the time being relating to oaths 
and affirmations. 

Any person who, upon such oath 
fenalty for affinnation, makes 
faiw (tsto- any statement which 
Msoto, . false, and which 

be either knows or believes to; be 
ihlfS or does not believe to be true, 
shall be deomod guilty of an offence 
under section . one - hundred and 
ninety-three of the ludisu Penal 

, 8. ,Whe» jthe, mmount of . the 
belonging to 
is ; -lihevi.teteta-'tef k’-de- 

cowplitina j \ 

Court' jresa * «Witod ^es 

..V, /..;V'-*i'-,'--f-n«itvj.Kexoew,”' 'one 

thousittkd rttpees,> snohl ameanfc sb^ i 
he in 'aeimptiMng';^ Im 

dhsirgejs^iA uadei^vthe 
Act, 1070, oh the probate, or letters 


9. Nothing bereiBbefoire oott- 
teined applibs to 
apply to V- ao»«y belonging, to 
«»i iwlOTgtoR the - estate of any 

to estatiCB of 

Butopean fioV- ISiVii^dpeaa » ^fficer» 
diera or 


Buropean sol- 
diers or desert* 


; • ficerj or soldiers dy- 
ing in Her- Majesty'e eerviee in 
India, or of any Ehropeau who, at 
the time of bis 'deatb? ivas a detett- 
er from the said tervice. 

10. Any deposit made by, or 

^ Ou^i- bebalf ,of, ' j»t»y 

2' "“PTi m*^ be paid 
misor or gate- ttu him. personally, if 
. ' M made, the 

ov.to his.guardiau.for his ussiilihe 
^posit 'was madb by any p^^rsoU, 
;0toer , ttenk .the 
.t»kk.thjer.iutetet^ 

i Tbe- nteeipt «fu%miiiwterd|^i- 
■dian, for money under 

this section, .shul^' be .u<8«fficieut 

discharge tbwefor-i ' v' 



Atie, 


30 Imperial the legal companion. 


11 All payments erf’ deposits 
heretofote made to 
of ‘“p or their guar, 
menu beroto- diaUs br any Sdore- 

foio made. . „ ~ 

tary of a Govern- 
ment Savings Bank shall be deem* 
ed to have been made in accordance 
with law. 

Deposit btlmgiug to Lunatics. : 

12. ' If any depositor becomes 

Payment of otherwUe 

depositebeionff. incapable of manaj- 
iotf to lunatics. affairs, 

and if such insanity or incapa- 
city is pi’oved to the satisfaction of 
the Secretary of the Bank in 
which bis deposit may be, 

such Secretary may^ from time 
to time, make payments out of the 
deposit to any proper person, 

. and the receipt of such person, for 
money paid under .this section, shall 
be a sufficient discharge therefor. 

Where a Committee or Manager 
of the depositor’s estate lias been 
duly appointed, nothing in this sec* 
tion authorizes payments to. any 
person other than such Committee 
or Manager. 

Deposits mads. by Married Women. 

13. Any depoigit ttiade by oron 

. bebdif of a married 


woman, or by or on 
muned ■»<)• , , _ 

aMia> . hehan ’ of; a . woman 

, who.aftetswirdsiBar. 
ries^ wmy^^ha^paid.to hatj whether 
or sot .the .lodipmBacoeseiou Act, 
1869 , . sceitoDi implies to her 
marriage ; ahd h«r r«e<^ for money 
paid to her pnder this sactioo shall 
be a sufficient disdiargc therefor, 


Buies. 

14. All certificates undeFseetiou 
^ mght,, and’ all pay* 
k«!%^ meutss under, section 

ilaenta under SCCtidH tbirteeD^ $aaU 
berespectivelyljrant- 
- ed and made by the 
Secretary of ' the Bank, sulijeCt to 
such rules consistent with this Act 
as the Goverttor General in Council 
may, from time to time, prescribe. 


Acr No. VI, OP 1873. 


Passed by the Governor Generai. 

OF India in Councii.. 
(Beeeived thi assent of the Qo- eraOr 
General on the %%th January^ 1878.) 


An Act to amend the Law relating 
to the Transhipment of fSoods 
imported by Steamer, and for 
other purposes. . 

Whereas it is expedient to 

_ , , amend the., law ro- 

***" lating to the trm^ 

shipment of goods imported by 

steamer; It is hereby enacted os 
follows . 


1 . This Act may be called Tire 

. . .'.TranSbiBrnteht of 
Short fatk. Actj 1873” : 

It eatenda ito.-ihepcm.>eC<€^ 

, . . cjuttsh 

Lo03tl €9tt€3ltb • if I • 4 1 


to siichc^irf^eir 'British lailMiP ports 
as ;the,.^CVepttpr <?e#)Si#Aa'Coj^ 
cU may from 
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iicatioa in the , Qtmttle India, 
direct in this behalf $ 

And it shall came 
into,, force, on the 


Oommenoe^ 
meat. . . 


passing thereof. 


55. A(^ No, XX. of 1867 {to 
' * ' authorize the Iran- 
e^ipnent without 
payttient of duty of 
yoodt imported into Caltiitta, Mad- 
ras ami Bombay by Steamers) is 
repealed. But all rples, rates and 
regulations prescribed under the 
said Act shall he deei:nod to have 
been prescribed under this Act. 

3. Subject ]to the provisions 
hcreiimfter contain. 

Powwtoner. tjjg chief officer 

mit tranship. - ' ' 

ment , without of custoTOS of every 
^yment of which this 

Act extends for the 
time being may, on application of 
any person interested as owner, 
agent, consignee, or otherwise in 
niiy goods imported by steamer into 
such port, grant leave to translup 
the same without payment of duty 
at the port of transhipment, and 
without any security or bond for 
the due arrival and entry of the 
good#, at the port of destination ; 

"Prnvided that sdeh gobds have 
. been spcjCtally land 

.fyo ‘wo. dislineUy manifesU 
ed oV declared at the time of im- 
porli ' as let transhipment to some 
o^er British Im^n 6t fdireign 
jport. ' ' ' 


4. The; power conferred by sec- 

tion three shall he 
, ”8*^* •exereised, sahjeet to 

irpewer.. - j sbch ! a#' the 

, ■ ■ . £to^l Government 
may from time to , time psesfettbe 
by. notifieatioA, in the offidiat Ga* 
zette. ' . . ’'.'I ■ 

5. ' A trandbipment fee cm mcK 

bale or package of 

feer. any goo4« « f f ® 

gobds ' tRMJsnipped 
under this Act, may be levied at 
snob rates and under such regula- 
tions as the Local. Government, 
with the previous sanction of the 
Governor General in Council, from 
time to time prescribes by notifica- 
tion in tbe official Gazette, 

6. The Governw General in 

Council ' may .from 
Power to , time to time, by or- 
Iwpuwnt*'*”' ^er notified in. the 

Gazette of India, 
prohibit the .transhipment, at any 
specified port or at all ports, of any 
specified clasS of goods, or prescribe 
any special mode of transhipping 
any specified class of: goods, and 
may, by like notification, cancel 
such order.- 

■ 7. Opium imported by sea ititn 

any British Indian 

bywa. <-> . .oai Governo^ent 
lliink fit,' but not otber\V%-^'!TO. 
exported by sea from tlm-sfuiie' pprt 
cm payment of .^^.duty e^ual in a- 
monut to the,feojh^'#hhffi"!ll %6u1d 
have been lidhto ^ it toid been- traa^ 
shipped at svtch port.. , 
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8. This Act shall he es 
part of the Consoli- 

rel^dM^rtol C^stoms Atfl:* . 

Act Vlof 1669. and shall not be con- 
strued’ as in any res- 
pect limiting the power of the cns^ 
toms officers to levy dnty or to re- 
quire such bonds or other securities 
as are anthorized by the some Act. 


Act No. VII. of1873. 

FaSSSI) BT the GovERNUB GtiNEKAL 
or India in Council. 
{Received the assent of the Governor 
General on the ll//i February, 
1873). 


An Act for the levy of For t-dues in 
the Ports of British Burma. 
Whereas it is expedient from 
time to time to bring 
Preamble. ports in British Bur- 
ma under the provisions of Act 
No. XXn. of 1856 (for tk&reyula- 
tion of Ports and Port-dues) and to 
make regulations for the levy of 
dues in such ports without the ne- 
cessity of passing a new Act for 
each occasion ; It is hereby enacted 
asfbllpws:-* 

1. - <3'bis Act maybe called The 

Burhm Port-dues 

®*^““** Act,: 1873"; 

It ^teiids only ‘th the ports of 

, . ' British Btrrma which 

8»teDt. 

dared subject to the AW No. 
XXII. of 1855; 


It shall be 1^ with and* taken 
as part of the cwme 
Act ; • 


To be read 
with Act XXll. 
of ms. 


And it sh^I come into force 

CommeDcs- t)tt the first day of 

March 1878. ‘ , 

2. In every^ case in which the 

Chief Commissioner 
Power to de* _ *1* i 

dare triaximum of British Burmti, 

5rr.‘,Sff!: -iik «« , 

Burma. sanction of the Go- 

vernor General in Council, has de- 
clared or hereafter declares any port 
in British Burma to be subject to 
the said Act, he may, with the like 
sanction, by the same or any sub- 
sequent declaration, and notwith- 
standing anything contained in 
section forty- one of the said Act, 
further declare — 

(a) the maximum amount of 
dues to be levied in such port, 

(b) the conditions and modifi- 
cations under which such dues shall 
be levied, 

and may also from time to timc> 
with the like sanction, vary such 
maximum amount, conditions and 


modifications. 

3. Provided that the dues so 
anthorized shall be 


What ,v8nel8 
chargeable. 
Liiuitation of 


charged oiily 6n sea- 
going vessels of the 
burden of ten tons 


and upwards, and shall not exceed 
the rate of fom* anhas forever) ton 
of'burdeii'. ' "'1' ’ ‘ 
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PLEADERS &c -RULES. 

' j , 

Rules drawt!' Hp iu accordance with 
Section 4, Act XX. of 1865,/t»r 
tlie qualification, admission, and 
enrolment Pleaders and Mookh- 
tears in Mofussil Courts. 

1. Pleadors ia the Mofussil 
Courts of the Regulation provinces, 
within the limits oi the jurisdiction 
of the High Coni't, shall, as regards 
qualificatioo, he of two grades. 

2. Those of the higher grade 
shall be competent to appear, plead, 
and act in any Civil or Criminal 
Court subordinate to and within 
the limits of the general jurisdic- 
tion of the High Court, and also 
before the Board of Revenue or in 
,nny Revenue Coui't or Office within 
tlie said limits : Provided that they 
shall not appear, plead, or act in the 
High Court, 

3. Those of the lower grade 
shall be competent to appear, plead, 
and act in the Courts of Moonsiifs, 
and in Small Cause Courts, and in 
the Courts of Officers in the dis- 
trict of Caebar, and the Divisions of 
Assam, Chota Nagpore, and Cooch 
Behar, exercising the iwwcrs of 
Moonsiffs under the Bengal Civil 
Courts’ Acti 1871. 

4. ; .Mookhtears duly admitted 
and enrolled, may, sam«ct: to. the 
conditions of their certificates as to 
the class of Courts In'^hich tbei^ 
are ifittkdrised to . ptmotise^ ai^ar 

aad any CiyR Courli^<‘ait4 

may appear, plead, and act in any 


Criminal Court within the same 
limits : Provided ; that they shall 
not appear, plead, or act iii the 
High Court. '. 1 - , , 

5, The Examiners hereinafter 

mention^ shall be the persons ap- 
pointed to be ' Examiners by the 
Lieutenant GoTCrnor of Bengal 
under the provisions of Act' XX. 
of 1865. — 

Qualifications for Pleafkrs.of the 
Higher Grade. 

6. Every iierson may be ad- 

mitted as a pleader of the higher 
gr-ade who shall be qualified as 
hereinafter prescribed, that is to 
say— . 

ly<.— If he shall have obtained the 

D^ree of Bachelor of Law of 
one of the Universities of Cal- 
cutta, Madras or Bombay, or shall 
be Licentiate in Law of one of 
the said Universities : Provided 
that bis application for admission 
as a pleader be made' within one 
year . from the time of his ob- 
taining such degree or license, or 
within such further time as the 
High Court shall for atiy special 
reason allow ; or 

2nd.— "If be prod licd A certificate 
from the Examihers that be has 
passed, ih the first dass, an ekv 
amination in the subjecta pttf* 
scribed from time to tima bythii 
HighCofirt for 

..tiijn, ^ ■'''' 

Suoh subjects shall :aQtil' further 
orders by the Chur^ ha as fol- 
lows;— 
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Mules. 


Higher Grade. 


Subjects. 

1st. — The law of property current 
iu Bungal— - 

A. — With reference to the perma- 
nent settlement ; to the Govern- 
ment lien on laud ; to claims to 
hold land exempt from the pay. 
ment of revenue ; and to the mode 
iu which estates can be brought 
to sale for arrears of revenue. 

B. — The law of under-tenures, and 
the mode in which the same can 
be brought to sale for arrears of 
rent. 

C. — The relation of landlord and 
tenant. 

D. — Mortgages, Begistration of 
Assurances. 

E. -— The Hindoo Law of Inheri- 
tance, Succession and Adoption. 

F. — Mabomedan Law. • 

G. — The Indian Succession Act. 

Ziid . — Obligations arising from con- 
tracts. 

3rd. — Civil Procedure. 

AfA.'^The Law of Evidence. 

5tA . — Law relating tti Stamps. 

6^A.-~.'nre Law o# Limitation. 
7#/t.— Criminal Law and Procedure. 


Regulations, Mnactmnts, and Text- 
Booksf 

Regulations (Bcngil) I., VIII.,X., 
XIV„ XIX., and XLIV. of 1793 , 
and the Regulations and Acts by 
which the same have been altered ; 
Act XL of 1859, and the preamble 
to Regulation (Bengal) II. of 1793. 
Regulation (Bengal) VIII. of 
1819; Act VIII. of 1865 (Bengal 
Council) ; Act VIII. of 1869 B. C. 
(Except as to candidates to prae- 
tise in Orissa, Cbota Nagporc, and 
Assam, who will be required, as 
heretofore, to pass in Act X. of 
1869). 

Act VIII. of 1869, B. C., except 
as above. 

Maepherson on Mortgages ; Act 

VIII. of 1871. 

Dayabfaaga and Mitakshara ; 
Dattaka Chnndrika, and Macnagh- 
ten's Principles of Hindoo Law, 
tirst seven Chapters. 

Maenaghten's Principles of Ma- 
homedan Law, except Chapter 9. 

Act X. of 1865 ; Act XXI. of 
1870. 

Macphei'son on Contracts ; Act 

IX. of 1872. 

Act VIII. of 1869 ; Act XXIII. 
of 1861 ; Act XL of 1865. 

Act I. of 1872. 

Act XVIIL of 1889, and Act 
VII. of 1870. 

Act IX. of 1871. 

(The Indian Penal Code (Act 
XLV. of 18«0 aiid A# 3EXVII. of 
18T0)i and ttkti of Criminal 
Procedure, A<rt X. Of 187®. 
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7. Th« apt^ication to the Higb 
Coart for ^mission shall bo made 
within one year from the time of 
the applicant'e passing the examina- 
tion, or witbin such farther time 
as the Court shall for any special 
reason allow. 

8, In order, to qualify a person 
to present himself for the examina- 
tion required by these rules for the 
higher grade— 

Isf.— He must bold a certificate of 
having passed the First Arts Exa- 
mination of theUniversity of Cal- 
cutta, Madras or Bombay, or the 
first public examination before 
Moderators at Oxford, or the pre- 
vious examination at Cambridge, 
or the preliminary examination in 
Arts iu one of the Scotch Univer- 
sities, or the examination in Arts 
for the second grade at Durham, 
or the matriculation at the Uni- 
versity of Dublin, or a certificate 
of having passed some other pub- 
lic examination which shall be 
certified by not less than three 
Judges of the High Court, as 
being in their opinion equivalent 
to one or other of the above- 
mentioned examinations. 

He.must hold a certificate of 
having regularly attended a full 
course of Lectures in Law at one 
oll^ the CoHeges affiliated to the 
Calcutta University, otrsuch Law 
Leetureh elsewheVO as shall he 
deemed by the 'High Ckntit to be 
iaffieientfe-"'- ' '• 

Snj.'^ile'mtist pifddtice « satiethe- 
tory eeilaficftto of good ttihral 


character^ and Ik above the age 
of 20 year*. 

9. Every capdidate fqraxami* 
nation for the higher grade. abaU> 
on or before the let of November 
in each year,, give notice to the Se* 
cretary to the Board of Examiners 
of bis intention to present himself 
at the ensuing examination, hod ho 
shall establish to their satisfiiction 
that he possesses the qualifications 
declared by Bale fi to be necessary 
for such candidatesi 

10. The Examiners, if satisfied 
that the candidate possesses such 
qualifications, shall thereupon enter 
his name, the name of his father, 
his place of fesidence, and his age> 
in a register, with a certificate to 
the effect that the Examiners are 
satisfied that he possesses the ne- 
cessary qualifications; 

11. B^ore the date of exami- 
nation, every candidate for the 
higher grade shall pay a fee of Es. 
80- into the Covornment Treasury 
at Calcutta, and shall produce to 
the Examiners the receipt for the 
said sum of Rs. 80. 

12. Any peraos who- shall have 
passed the examination as a pleader 
of the In'gber grade, -or Who shall 
have obtained the degree of 6aohe<- 
lor in Law of one of the Universi- 
ties of Caleutta, Madras or Bomtm;^, 
Of' of Licentiate in Law of ofie'of 
the said'Universities, and’-Wltoi^ildE'' 
desire to -be admith^ 

sb»H pay into the- Odidifhment 
Treasury of the diltridt ih'whieli 
he Shall intend to practise Ki 25, 
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and shall on presentation of the 
certificate of the Exaraihers oi* of 
his Diploma^ and the receipt for 
the said sum of Rs. 25, be entitled 
to apply to the High Court for ad- 
mission and enrolment. 

13. The application, together 
with the certificate and receipt re^ 
quired by Rule 12, shall be pre- 
sented to the Judge of the district 
in which the applicant intends 
ordinarily to practise, and shall be 
forwarded by the Judge to the Re- 
gistrarof the High Court, with such 
remarks as he may think fit to 
make thereon. 

14. The name of the applicant 
and his place of abode, together 
with bis father^s name and place of 
abode, >shaU be affixed in some 
conspicuous place in the Court 
House of the Judge to whom the 
application is sent, and also in the 
High Court, at least six weeks be- 
fore the applicant is admitted to 
practise. 

15. The High Court may call 
for evidence of the respectability of 
the applicant iu any case in which 
it may be deemed necessary. 

16. Upon the applicant's being 

ndmitted^ jand enrolled by the High 
Court, a certificate to that effect 
shall-be forwar^^ed by tlm Registrar 
of tlie High Cfiurt tq the Jadge of 
the disti;ict, jwho, upon the appli- 
cant's and leaving with 

him a declaration in writing signed 
by the said applicantdn conformity 
with, the recital in the form of oer"* 
tificate given in the 2nd Schedule 


to Act XX. of 1865, shall grant 
him a certificate as required by the 
said Act. 

Qkalifieatiom fbr Bfeadefs x>f the 
Lowet Gfdde, 

17. Every person may be ad- 
mitted as a pleader of the lovrer 
grade who shall produce a certifi- 
cate from the Board of Examiners 
that he has passed, in the second 
class, an examination in the same 
subjects as are prescribed for plead- 
ers of the higher grade under the 
provisions of Rale 6. 

18. The application to the High 
Court for admission shall be made 
within one year from the time of 
the applicant's passing the exami- 
nation, or within such further time 
as the Court shall for any special 
reason allow. 

1 9. In order to qualify a person 
to present himself for examination 
for the lower grade — 

— He must hold a certificate of 
having passed the entmnee ex- 
amination of the University of 
Calcutta, Madras or Bombay, in 
the First or Second Class, or the 
first public examination before 
Moderators at Oxford, or the pre- 
vious examination at Cambridge, 
or the preliminary examination 
in Ari&in one of the Sootob Uni- 
versities, or the examinatioii in 
Arts for the second grade mt 
Durham, or the matriculatioa 
examination at the. I|i3(i verity of 
Dublin or Iiondon, or ar oerti#ciate 
of having passed soma other 
lie examination wbicU shall be 
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High Court 

By -nofe^ leas tfean three 
Jddfffes 'df* thb 'Hisfhi Cdrirt- di 
beilig in tbeir o^iipJon equivalent 

te -eife* atheip of' the above- 
mentioned ioxaminations. 

must produce a satisfac- 
tory certificate of good moral 
cbaracterj and ‘ be above the age 
of &0 years. ^ 

' 20. ‘ Every candidate for exami- 
nation for the lower j^TVade dhuH, 
on or before the Isfc November in 
each year, give notice to the Exa- 
miners of his intention to present 
himself at the ensuing examination, 
and shall establish to the satisfac- 
tion' of the said Examiners that he 
possesses the qualifications declared 
by Rule 19. to be necessary for such 
candidates. 

21. The Examiners, if eaiiiified 
that the candidate possesses such 
qualifications, shall thereupon cuter 
his name, the name of his father, 
his place of residence, and bis age 
in a . register; with a certificate to 
tba eShot that they have been sa- 
tisfied that he possesses the neces- 
sary qualifications, and shall furnish 
the candidate with a copy of, or an 
extract from the said register* 

.'22. Befm'6 the date of exami- 
nation every candidate for the low- 
er. grade shall pay a fee of lls. 20 
into the (JoveramentTreaseury, and 
shall (hrnisb to the Examiners the 
receipt fqr the said fee of Rsv 20^ i 
.28;. Any person who .^11 have 
peiesed for ' iM lower grade under 
the pmeedtag rute% aadiWho ehall 
desire to be admitted^ shall pay 


into the dovermneat l^-eas^iry of 
the distrfot ih which he shall: intend 
td' ptactise Rs 15, aM' ehnll on 
presentation of the Examifters* oev* 
tificate and of the receipt fdr the 
said sum of Rs. 15 bo entitled to 
apply to the High CouH for ad- 
mission and enrolment; : ^ ^ 

24; ^The applictttioU, together 
with the certificatie and receipt 
mentioned in Buie 28, shitll fee pre- 
sented to the Judge bf thb district 
in which the applicani intends or- 
dinarily to practise, and shall be 
forwarded by him In the Registrar 
of the High Court, with oay re- 
marks which be may think fit to 
make thereon, 

25. The name of the applicant 
and his place of abode, together 
with bis father's name and place of 
abode, shall be affixed in some 
conspicuous place in the Court 
House of the J udge to whom the 
application is sent, and also in the 
High Court, at least six weeks be- 
fore the applicant is admitted to 
practise. 

2G. The High Court may call 
for evidence of the reRpeclability of 
the applicant in any case in which 
it may think it nectssaryV ^ j 

27. Upon the applieantV bbing 
admitted and enrolled by the High 
Court, a certificate to thate-efflact 
shall be forwarded by the Rejgii^ar 
of the High Court of 

the district, who, upon the iippli- 
eaht^s delivering?ai»dl^ 
him a declaration id signed 

by the said oppltoilt in cottfomity 
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with the recital in the form ofcer- (1). He most bold.a.oertifioate 
tihcste ^iven in the Sod Schedule of having passed the Entrance Ex- 
to Act XX. of 1865, shall grant amination of the ^University of 
him a certificate as required hy the Calcutta, Madras o%Bombhy, or a 


said Act. 

Rules for Mookhtears. 

2S. Every person may be ad< 
mitted as a mookhtear who shall 
be qualified as hereinafter pre- 
scribed, that is to say 

(1) . If he shall be qualified to 
be admitted as a pleader of either 
grade : Provided that his applica- 
tion to be admitted as a mookhtear 
shall be made within one year from 
the time of his obtaining such de- 
gree or license, or within such fur- 
ther time as the Court shall for any 
special reason allow ; or 

(2) . If ho shall produce a certi- 
ficate from the Examiners that he 
has passed an examination in the 
subjects prescribed from time to 
time by the High Court for the 
examination of mookhtears. Such 
subject shall until further notice be 
as follows 

Code of Civil Procedure. 

Law of Limitation. 

Stamp Laws. 

Small Cause Court Act. 

Penal Code. 

Codeuf Criminal Procedure. 
Begistratinn Act. 

Evidence Act; 

Contract Act. 

29. In order to qualify a person 
to present himself for the examina- 
tion required by these rules for 
mookhtears^* 


certificate of haviag passed the 
vernacular or minor scholarship 
examination, or some other public 
examination certified by the Direc- 
tor of Public Instruction or by an 
Inspects of Schools to be equiva- 
lent thereto. 

( 2 ). lie must produce a satis- 
factory certificate of good moral 
character, and be above the age 
of 20 years. 

80. Every candidate for exami- 
nation as a mookhtear shall, on or 
before the 1st of December of each 
year, give notice to the Examiners 
of bis intention to present himself 
at the ensuing examination, and 
shall establish to their satisfaction 
that he possesses all the qualifica- 
tions declared by Rule 29 to be 
necessary for suck candidates. 

SI. The Examiners, if satisfied 
that the candidate po66e8sos>6uch 
qualifications, shall thereupon en- 
ter bis name, the name of his 
father, bis place of residence, and 
his age in a register, with a certi- 
ficate to the efiect that they have 
been satisfied that he possesses the 
necessary qu.alifioatione, ond shall 
furnish the candidate with a copy 
of or an extract from the said 
register. ■ , 

32. Before the date ofexamtua- 
tioh every candidate dialLpay 
of Bs. I S into th.e Govmmment Trea- 
suryof the distnot> and shall fur- 
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nish to the Examin^ra the receipt 
for the said fee of Be. 19. 

S3. Any person erho shall pass 
the examination as a mookfalear, 
and who shall desire to be admit- 
ted, shall pay into the Government 
Treasury of the district in which 
he shall intend to practise Bs. 10> 
and shall on presentation of the 
certificate of the Examiners and of 
the receipt for the said snm of R-s. 
10 be entitled to apply to the High 
Court for admission and enrolment. 

84. The application, together 
with the certificate and receipt 
required by Rule 38, shall be 
presented to the Judge of the dis- 
trict iu which the applicant intends 
ordinarily to practise, and shall be 
forwarded by the Judge to the 
Registrar of the High Court, with 
such remarks as he may think fit 
to make thereon. 

35. The name of the applicant 
and his place of abode, together 
with his father’s name and place of 
abodO) shall be affixed iu some. con- 
spicuous place in the Court House 
of the J udge to whom the applwa- 
tioQ is eeut, and also in the High, 
Court, at least three iveeks before 
the applicant isadmitted to prac* 
tase. 

■86. The High Court may call 
for evidence of the respectability of 
the applicant in any case iu which 
it may think it accessary. 

' St . Upon' the appitcanfs beii^ 
admitted and' enrolled by the H%h 
Court, w eertidcate to that .effect 
shall be forwarded by the Registrar 


of the High Court to the Judge of 
the district, who upon the appli- 
cant’s delivering^ and leaving with 
him a dedlaratioh in writing signed 
by the said appHcant in coaferraity 
with the recital in the form of cer- 
tidcate given in the Sfnd Schedule 
to Act XX. of 1865, shall grant 
him a certilicate as required by tbe 
said Act. 

38. If any person baving-passed 
the examination entitling him to 
be admitted and enrolled as a 
mookhtear shall foil to apply for 
such admission and enrolment for 
a period of one year, be shall not be 
admitted and enrolled, unless by 
special order of the High Court the 
time for such application, shall be 
extended. 

89. If any person having been 
admitted and enrolled as a pleader 
or mookhtear shall neglect to take 
out a certiiicato, or, having obtain- 
ed a certificate, shall fail to renew 
it for a period of three years, he 
shall be suspended, and shall not 
be entitled to receive a certificate 
or to have his certificate renewed 
without further orders of the High 
Court, 

40. Any person who, having 
been admitted ae pleader or mookh- 
tear, shall accept any appointment 
under Government, or shall enter 
into any trade or other business, 
shall give notice the 

High Court, wlto-noiyt thereupon 
suspend such pkiideif bt mooichtoar 
from praetise,r ' on vpahk ineh orders 
as the said Gonrt n»^ think fit. 
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41. Any person who shall hold 
any appointment under Govern- 
ment, or shall carry on any trade 
or other business at the time of his 
application for admission as a plead, 
er or mookhtear, shall state the 
fact in his application for admis- 
sion, and the High Court may re- 
fuse to admit such person, or pass 
such orders thereon as it thinks 
proper. 

42. Any wilful violation of any 
of the above rules shall subject a 
pleader or mookhtear to suspension 
or dismissal. 

43. These rules shall come into 
force on the 1st day of January 
1874, except so far as they relate 
to the qualifications required by 
clause 1 ot Rules 8, 19 and 29, 
respectively, as to which the rules 
now in force shall continue until 
the 1st of January 1875. 

II. Couch. 

R B. Kemp. 

Louis S. Jax;ksox. 

J. B. PHRAIU 

A. G. Macphersoh. 

\V. Markuy. 

F. A. Guovur. 

Dwaiikanatu Muter. 

C. Po^TIFBX, 

E. G. Biacu. 

Q, G, Moiiius. 

IIM September^ ISZS. 


Ilules for admmion of Vakeeh in 
(Ae High C(mi^ 

1. Every person, before being 
admitted to practise as a vakeel in 


the High Court shall haveobtained 
the Decree of Bachelor of Laws in 
the University pf Ca|putta, Madras 
or Bombay. # 

2. Except as mentioned in Boles 
20 and 23, every person, before 
being admitted as a pleader in the 
High Court, shall serve a regular 
clerkship to some attorney or vakeel 
of the High Court to be approved 
by the Court before the contract is 
entered into, under articles of clerk- 
ship by contract in writing pursu- 
ant to the rules hereinafter con- 
tained, for the full period of two 
years. 

8. The term of service required 
by the last preceding rule need not 
be all under one and the same con- 
tract, nor to one and the same per- 
son, but m.ny be to diHerent persons 
by virtue of an assignment or as- 
signments, orby virtue of successive 
independent contracts, upon the 
dissolution of the original or suc- 
ceeding contract. 

4. The person under whom the 
articles shall be served shall during 
the whede period of the service, be 
Rctnally practising as an attorney 
or vakeel in the High Court. 

5. No person who is himself 
acting as clerk to and attorney or 
vakeel shall be able to take tiny 
dork’ for service under artirfes* 

6. No person shall be capable 
of service under these rules until he 
shall have passed the B. A- exami- 
nation of the University pf Cal- 
cutta, Madras or Bombay. 

7. The contract in writing 
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whereby a person shall engage as 
aforesaid to serve as a clerk to any 
attorney or vakeel shall be filed 
with Registrar of the High 
Court on the Appellate Side within 
one calendar mouth after the exe-^ 
cutiou of the same, together with 
au affidavit by such uttoruey or 
vakeel that he has been himself 
duly admitted, and has been prac* 
tising for five years as an attorney 
or vakeel, and that such contract 
has been duly executed by himself 
and by the clerk therein mention- 
ed. And in every such affida* 
vit shall be specified the name of 
the attorney or vakeel and his place 
of abode or business, and the name 
of the clerk and his place of abode, 
together with the day on which 
the contract was actually executed. 

8. In case the articles of clerk- 
ship shall be assigned, the assign- 
ment shall be in writing, and shall 
be in like manner filed within one 
calendar month after the execution 
thereof, together with an affidavit 
that the same has been executed 
by all the necessary parties. And 
in every such affidavit shall be 
specified the name of the attorney 
or vakeel to whom the articles are 
assigned and his place of business, 
together with the day on which 
the assignment was actually 
executed. 

9. If by reason of death or for 
any other good and sufficient reason 
an assYghraent of the articles ean^ 
not be obtained, afr^h contract 
in tmting ffhall be etAmi into 


by the clerk with the person under 
whom the service, is continued, 
which shall be filed in the manner 
and with the affidavit prescribed 
byHuleS. 

10. In case the contract or as- 
signment, together with the neces* 
sary affidavit, be not filed within 
the time specifiedi the same may be 
filed with the said Registrar aftsr 
the expiration thereof; but the ser- 
vice of such clerk shall be reckon- 
ed to have been commenced or 
newed from the date of filing silch 
contract or assignment unless the 
Court shall otherwise order. 

11. Every person who shall be 
articled, to serve as a clerk to a 
vakeel or attorney for the purpose 
of being admitted as a vakeel shall, 
during the whole period of such 
service, continue, aud be really and 
aclually employed by such attorney 
or pleader in the proper business, 
practice and employment of an at- 
torney or vakeel. 

12. Before any person shall bo 
admitted as a vakeel in the High 
Court, he shall sign and file with 
such Registrar as aforesaid answers 
to the questions contained in the 
Sebeduto A, hereunto annexed ; 
and the person or persona und^ 
whom he shall have served his ar- 
ticles shall sign tiud file answetfa 
to the questioUn contained in the 
Sohedule B, hereuWio annea:ed» oa 
also a certificate ia the form givm 

IS. In cese the eppliewhalMteU 
she^r sufficieidi to the 
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faction of the Court why the last 
rule cannot be fully complied with, 
it shall be in the power of the 
Court to dispense with any part of 
this rule which it may think fit and 
reasonable. 

14. The applicant shall in all 
cases produce satisfactory testimo* 
nials as to his good character. 

15. The applicant shall also, if 
required, sign and leave with the 
said Registrar answers in writing 
to such other questions as shall be 
directed by the Court touching the 
service and conduct of the appli* 
cant, and also, if required, attend 
the Court personally for the pur- 
pose of giving further explanation 
touching the same ; and shall also, 
if required, procure the attendance 
of the person or persons with whom 
be shall have served his clerkship 
as aforesaid to answer either per- 
sonally or in writing any questions 
touching such service or conduct, 
or shall make proof to the satisfac- 
tion of the Court of his inability to 
procure the same. 

16. Upon compliance with the 
aforesaid rules, if the Court shall 
be satisfied as to the fitness and 
capacity of the applicant, a certifi- 
cate shall be granted to him in the 
following form 

In pursuance of the rules of the 
High Court relative to the admis- 
sion of vakeels, it is hereby certified 
that A. B. has complied with the 
requirements of the said rules, and 
that he is a fit and proper person 


to be admitted to practise as a vakeel 
in the High Court. 

(Signed) C. D., 

. A Judge of the High Court. 

17. Any persoj intending to 
apply to be admitted to practise as 
a pleader in the High Court shall 
also give one month’s notice in 
writing to the Registrar aforesaid 
stating his intention, and shall also 
insert in the Calcutta Gazette a 
like notice for four successive weeks 
prior to his application. 

18. Any person who has been ad- 
mitted to the Degree of fi. L. in the 
University of Calcutta, Madras, 
or Bombay, and who shall produce 
the certificate mentioned in Rule 
16, shall, after giving the notice 
required by Rule 17, be enrolled as 
a vakeel of the High Court. 

19. Any person who has been 
admitted to the Degree of B. L. in 
the University of Calcutta, Madras, 
or Bombay, and who shall prove to 
the satisfaction of the Court that 
he has bond fide practised for four 
years as a pleader in one or more of 
the Courts of the mofussil subject to 
the jurisdiction of the High Court, 
and that he is a person of good 
character, may, after giving the 
notice required by Rule 17, be ad- 
mitted to practise in the High Court 
as a vakeel without service under 
articles. 

20. Every person applying to 
be admitted under the last rulesball, 
one month prior to admission, leave 
with such Registrar, as aforesaid, 
answers to the questions contained 
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in the Schedule C hereunto annexed, 
and also a certificate or certificates 
in the form contained in Schedule 
D hereunto annexed. 

21. In case the applicant should 
shew sufficient cause to the satisfac- 
tion of the Court why the last rule 
cannot be complied with, it shall be 
in the power of the Court to dispense 
with any part of this rule upon such 
terms as it may think fit and rea- 
sonable* 

22. An applicant under Rule 
19, shall in all cases produce satis- 
factory testimonials as to his good 
character ; and shall also, if re- 
quired, leave with the said Regis- 
trar answers in writing to such 
questions as the Court shall direct 
touching the qualification of such 
person to be admitted as a vakeel 
in the High Court; and shall, if re- 
quired, attend the Court personally 
for the purpose of giving further 
explanation touching the same, 

23* Any attorney of the High 
Court who shall establish to the 
satisfaction of the Court that he 
has bond fide practised as such for 
the period of three years, and that 
he is a person of good character 
and ability, may be admitted to 
practise in the High Court as a 
vakeel* 

24. These rules shall come into 
force on the first day of January 

1874. 

B. Coucu. 

F. B. Kehp* 

Louis S. Jackson# 

J. B« Fhear, 


A. G, Magpherson* 

W. MABKBt. 

F. A. Glovisr. 

DwaRKANATU MlTXFiR. 

C, PoNTIFEX. 

E. G. Birch. 

G. G. Morris. 

lUi September, 1S73. 

SCHEDCLB A. 

Questions as to due service of arlu 

cles to be answered bj/ the applU 

cant. 

1. What was your age at your 
last birthday ? 

2. Have you served the whole 
term of your articles at the place 
where the person or persons to 
whom you were articled or assign- 
ed carried on his or their business? 
and, if not, state for what reason. 

3. Have you at any time during 
the term of your articles been ab- 
sent without the permission of the 
person or persons to whom you 
were articled or assigned ? and, if 
so, state the length and occasions 
of such absence, 

4. Have you during the period 
of your articles been engaged, or 
concerned, in any, and, if any, 
what profession, business or em- 
ployment, other than your profes- 
sional employment as clerk to the 
person or persons to whom you 
were articled or assigned ? 

6. Have you since the expira- 
tion of your articles been engaged 
or concerned, and for how long a 
time, in any, and ifany^ wliat pro^ 
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iossion, tiiido, business or eniploy- 
meiit, other tlian the profession of 
aa attorney or vakeel? 


Schedule B. 

Quest Ions to be ansrered and ceriU 
fcate to be ghen by person or 
persons with wJioui the clerk ^nay 
• have served avy part of his time 
under articles. 

1. Has A. B. served the whole 
period of his articles at the place 
whore you carry on your business? 
and, if not, state the reason. 

2. lias the said A. B. at any 
time during the period of his arti- 
cles been absent ? and, if so, state 
the length and occasions of such 
ab.-ence. 

3. Has the said A. B- during 
the whole period of his articles 
been engaged or concerned in any, 
and, if any, what profession, busi- 
ness, or employment, other than 
his professional employment as your 
articled clerk ? 

4. Has the said A. B. during 
tho whole period of his clerkship, 
with the exceptions above-mention- 
ed, been faithfully and diligently 
employed in your professional bu- 
siness of an attorney [or vakeel, 
as the case may be ? 

5* Has the said A. B. since tho 
expiration of bis articles, been 
engaged or concerned, and for how 
long a lime, in any profession, 
trade, business, or employment, 
other than the profession of ah 
attorney or vakeel ? 


And 1 do hereby certify that the 
said A, li. has duly and faithfully 
served under bis articles of clerk- 
ship [or assignment of articles, 05 
the case may Ae] bearing date, &c., 
for the term therein expressed, and 
that he is a fit and proper person 
to be admitted as a vakeel of the 
High Court 

Schedule C. 

1. What was your age last 
birthday ? 

2. What is the date of your 
enrolment as a pleader, and where 
were you enrolled? 

3. Have you practised in one 
or several Courts ? State the 
periods during w^hich you practised 
in each, and tlie dates of tho begin- 
ning and end of each period. 

4. Have you at any time been 
engaged or concerned in any, and, 
if any, what profession, business, 
or employ men!, other than that of 
a pleader? If so, when and for 
what period? 

Schedule D. 

I, C. D., District Judge [or 
Subordinate Judge, or Munsiff, as 
the case may be^ do certify that to 
the best of my belief, A. B. prac- 
tised in my Court regularly as a 
pleader from the day of 18 
to the day of 18, and. that 
be was diligent and faithful in the 
performance of hia duties, aud 
that he is a fit and proper person 
to be admitted as a vakeel of the 
High Court, 

(Sighed) C. D, 
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BENAMEB TRANSACnOK— 
iiad after it, this suit was brought 
by Buhoree Lall against bis heirs 
for the redemption of the talook 
and possession of it ; alleging that 
the mortgage- debt had been paid 
off by the receipt of the profits, 
and if not, that ho was ready to 
pay what might remain due. The 
defence was that the purchase was 
made by Buhoree, in his own name, 
as a benamee purchaser for Brijlall 
Oj)adhia, and with bis money ^ and 
that the attempt by Buhoree to 
set up title in himself was fraud. 
The question was whether this de- 
fence could in law be made avail- 
able. The Privy Council decided 
that section 260 is confined to a suit 
brought against the certified pur- j 
chaser, and to a specific direction 
as *to what shall be done with that 
suit, viz,y that it shall be dismissed 
with costs. The present suit being 
the converse of that pointed out 
in the above section, there is no 
bar to preclude inquiry into the 
real title.* 

Section 260 of Act VIII. of 
1859 is no bar to a suit for pos- 
session of a property by the execu- 
tion-purchaser which property was 
previously sold in execution of de- 
cree against the same judgment- 
debtor and was purchased by the 
judgmeftt^ebtor benamee. 

Plaintiff* sued to recover 
possession of a tank on the aiUega- 
tion that she purchased it in cxe* 
ctttion of a decree against the jndg- 
X, K t; R, 


ment debtor, that she was put in 
possession ; and that she has been 
subsequently ousted by the judg- 
ment-debtor and other persons. 
One of the defendants alleged that 
previous, to the purchase by the 
plaintiff, her husband in execution 
of a decree against the judgment- 
debtor purchased the same property; 
that she was in possession and 
the judgraent-debtor had no right 
whatever to the property. The 
plaintiff urged that this purchase 
was a mere sham ; that in fact 
the judgment-debtor purchased the 
property benamee and was himself 
in possession at the time when (ho 
property was put up for sale atid 
purchased by tho plaintiff. The 
lower Appellate Court found for 
the plaintiff. It was urged on be- 
half of the defendant that under 
section 260 of Act VIII. of 1859 
the suit cannot He. But the Cal- 
cutta High Court decided that tins 
case did not come under the pur- 
view of that section.* 

It was held by the Privy Coun- 
cil that the provisions of Act VIII. 
of 1859, Sec. 260 wei’e designed to 
check the practice of making bena^ 
mee purchases at executioUfSalcs, 
i. c., transactions in which one party 
secretly purchases on his own ac- 
count in the name of another party. 
They cannot be taken to affect the 
rights of members of a joint Hlti-i 
doo family, who by the operation 
of law, ate entitled to treat as part 
of their common property an ac- 
XIV., \v. p. HI. ’ 
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quisitioii, howsoever made, by a 
member in his sole name, if made 
by the use of the family funds.* 

A lenamee^ or collusive sale of 
property in execution of a decree 
will not save it from re-sale in 
execution by a decree.holder.J 
A benaima purchase by a 
judgment. debtor of his property 
Bold in execution of dedVee against 
him is liable to be set aside and 
the properly resold in satisfaction 
of decree. 

Case , — A property was sold in 
execution of decree and was pur- 
chased by the servants of the judg- 
ment-debtors benamee for the 
judgment-debtors who remained 
in possession. A judgment-credi- 
tor brought a suit to set aside 
this sale as fraudulent and to make 
the property liable. The Lower 
Court held that the suit would not 
lie under Section 260 of the Civil 
Procedure Code. The Calcutta 
High Court held that the suit will 
lie, observing that ''the section 
quoted, refers only to suits between 
a benameedar and the beneficial 
owner, and not a case of the pre- 
sent nature where a gross fraud 
has been practised upon a third 
party^'i ^ 

The party who holds the real 
beneficiary interest in the pro^ 
petty should come forward as plain- 
tiff. 


• XIX., W, K., p. 356. 
t IIT., W. R., Alisc. App., p. 4. 
1 1,. W. E,. p. 329. 


Case , — The plaintiff sued to set 
aside a sale in execution of a decree 
against Hubeebul Hosseio. He 
alleged in his plaint that Hubeebul 
Hossein, in considerttion of Rs. 
5,0( 0 absolutely sold to him what- 
ever rights and interests lie had in 
the property claimed. But tlie 
evidence of Kedar Nath Bose, who 
was examined as a witness for the 
defendant, and who says that he 
was Hubeebul Hossein’s pleader in 
almost all cases, shows that he 
was the real purchaser. He says 
he and the plaintiff, who is his cou- 
sin, are living jointly, and the pro- 
perty, if recovered, will become 
their joint property. It has been 
objected for the respondent that 
the suit ought to have been dis- 
missed, because the plaintiff was 
not the real purchaser. In Fuzee- 
lun Bibee term Omdah Bibee, X., 
Weekly Reporter, 469, it was held 
that, where a purchase was made in 
the name of another, the real pur- 
chaser must bo the plaintiff, and 
the suit cannot be maintained in 
the name of the other person. 
Taking the evidence of Kedar Nath 
Bose to be entirely true, he ought, 
by the rule of Courts of Equity, to 
have been a coplaintifT ; and for his 
not being so, the decree might be 
reversed on an appeal ; the reason 
being that Kedar Nath Bose will 
not be bound by the decree in this 
suit. We think this would bo a suffi- 
cient reason for our dismissing this 
appeal. A false case as to the pur- 
chase has been put forward in the 
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plaint ; and we have little doubt 
that this was done designedly, and 
in order to conceal the part which 
Kedar Nath Bose had taken in the 
transaction,* 

In a suit brought to recover 
property, the Calcutta High Court 
held that it ought to have been 
brought by the real owner, and 
not by a person who claims to be 
owner by virtue of n transaction 
which is found not to be a real one f 

Bmamee purobnsos occur every 
day, and if the party whose name 
is used sets up no claim, and if 
tbtM’e appear to have been lon-^ 
continued possession on the part of 
the person claiming to be the 
beneficial owner, that would quite 
sufficiently dispose of the mere use 
of the furzee name in the transac- 
tion. 

Case, — Plaintifl' brought a suit, 
alleging that the property claimed 
was purchased by her in the name 
of another person who was made a 
defendant in the suit. The lem-- 
meedar did not set up any claim, 
hut yet the lower Court dismissed 
the plaintiff^s claim staling that 
the plea of benamee transaction ^ 
advanced by the plaintiff is unfit { 
for hearing by a Court of Justice, ! 
because agreeably to general prin- 
ciples, the party in whose favor a 
deed is executed must be considered 
as the grantee of the deed/^ This 
judgment was set aside by the Cal- 


cutta High Court who observed “as 
to the question of benamee, the Sub- 
oidinate Judge must be well aware 
that benamee purchases occur every 
day, and that if the party whoso 
name is used sets up no claim, and 
if there appear to have been long 
continued possession on the pait 
of the person claiming to be the 
beneficial owner,, tliat would quite 
sulficiently disposeof theinere use of 
the furzee name in ilie transac- 
tion.^^* 

A certified purchaser at a sale 
for arrears of GoiTrnment Revenue, 
suing to recover possession of which 
he has been ousted, is not debarred 
from the benefit of Section 36, Act 
XL of 1859, and from pleading 
that the defendants were not enti- 
tled to sue him as being merely a 
benameedar f 

Under Regulation XI. 1822, a 
benamee purchase for the defaulting 
proprietors at a sale for arrears of 
revenue is not absolutely illegal 
and void. Where the manager of 
a joint Hindoo family re-purchoses 
benamee, the presumption is that 
the property so re-purehased is held 
by him for the benefit of the joint 
family, j: 

A wife suing for confirmation 
of possession of property alleged to 
have been purchased by her in the 
name of the defendant must rest her 
case upon the plea that the pur- 


# XIX. W. R , p. 435. 
tXX,W. R.,p. 72. 


* XIV., W. R., p. 68. 
t6, W. R., p. 56. 

X 6, W. E , p, 164. 
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1)Y hnsl>and was 

houd Jifie, whicli must be proved 
boforo iuiy dcoive is given to her,* 

Helcro shut ting out from execu- 
tion It <l<'(M't'o-li()kk‘r win) has taken 
)r/ assign rnent, on the ground that- 
ho is ii more ipna/z/i^e holder from 
one of the jndgrnent'Clohtors, it is 
noeossaiy to be very eareful and to 
aRcertain beyond a doubt that the 
fact is so t 

Where there is an allegation 
lliat a lease is held benaniee, it is 
not snflicient for the party in 
whose name the lease is drawn out 
to produce the document, but it is 
necessary for him to prove that he 
has the beneficial interest in the 
property, since if the receipts, filed 
by the person who alleges that he 
holds it benamee^ came into his 
hands upon payment of rent by 
him to the zemindar, they tend to 
show that the beneficial interest 
was in him.J 

The representatives of, or private 
purchasers from, a jiarty selling 
benamee, in fraud of creditors, or 
pleading such a sale in order to 
recover the* property afterwards, 
are bound equally with the origi • 
iial defrauders, and cannot take 
advantage of what must be held 
to be their own wrong, 

Ca$e.-*-lvi a suit to recover pos- 
session of certain lands held by 


#5, W. E,p,m. 

+ VI IL, VV. E, p, 26. 
VII., W, R., p, 209 . 


the defendant, on" the ground that 
the cimvcyance by their fatlicr to 
the defendant was a benamee, one 
^ made in fraud of creditors, the 
j Iligli Court of Calcutta held that 
I the suit would not lie.* 

A conveyance of an early dale 
followed by mutation of names in 
the Collector's records, if proved 
to be a nominal transaction in 
fraud of creditors (the possession 
i remaining with the original owner 
I and the transaction being hedd be- 
tween very near relations), was held 
not to defeat a good title though 
subsequently acquired. f 

In determining the right to pro- 
perly seized in execution, the Court 
must not declare a person rdaiming 
as pnroliaser to be a benametdar 
for the debtor upon suspicion 
merely, but its decision must rest 
upon legal grounds established by 
legal testimony 4' 

Property purchased by a member 
of a joint family with money out 
of the common estate, is family 
property, even if purchased in the 
name of his son. Even if the son 
is a certified purchaser at a sale 
under Act 1. of 1815, the other 
members of the family are not de- 
barred by S. 21 from claiming a 
share of the purchase as joint pro- 
perty. || 


• JIT., W. R., p. 221. 
t III., W. K., p. 10. 

: L, W. H., p. 217. 

If XIX., W. K., 0. R., p. 223. 
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titled to <,^et tlie wiissilat, and as 
the money waT in deposit and us 
this appeared to l)e a ease whicli 
eame under the pr^) visions of the 
Section quoted, directed that a cer- 
tain sum, namely, Us. 5-i2-J5difor 
wa^siiafc and costs, out of the 
amoiinL in Jtqiosit, he made over to 
Jhima Sooiicluree, and that the re- 
sidue ])c paid to d'arinoe Kant 
Lihoioe Oil appeal, the Judi,»'e 
has ic'/ersed this order on the 
jLri’onnd ‘‘ that tlie mesne profits 
wliicii umh'r tin* ]jrovisi(jns o tSee- | 
tion 1] A el XXIII. aro‘a=^- 

se*.sahl(' I)y ih(* Court exeeutinq* the 
dfereii are only sueli as liavo hecn 
hy tlie d(‘(‘r(u* m ide pavahle in re-- 
]»eet of the .'’aihieet-mai t er of tlic 
suii Ixd.uoam the date ol* tlui suit 
and lilt* dat.e of the exeeiilion of the 
d(*ere(* ; — any qinslion ol nie.sne 
jnoiiK iio{ (l(‘t ei-minod hy llie Court 
imihiiuj;- ih * dte*i-(*e nol htMuo* ju'o- 
|H J i . (*o-ni/ahie hy the C’ourt exe- 
eu!iU‘.i tiie decree Now, in the 
tir-.t ])l.u-e,W'' may ohs(‘rve tliat, dur- 
ing;' tie; p' ^ti.n-l<*d lit)i^ali<ui in Jcs- 
neet. of Cu'se ('xee-s land- vvhon and 
alter tiaina Mxmdniee a*' .^uee(*ss- 
'■'1 in e’ettimc jjaei, t ha* excess lands, | 
claimed was-dal I nr a consider- i 

t 

ahl(‘ ])eriod, the sjieeril respondent | 
hetorc us never took the ohjeetioii 
that the (X)urt liad no jurisilielion 
under Section 11 Act XKfll. of 
iSGl His oiijoction was that the 
claim for wassilat was harreil under 
the statute of limitatiou. ^fliat ob- j 
jecliou was rejected, and the pre- j 
sent one as to the jurisdiction has ' 


now been taken, evidently well 
knowing* that if that ohjection can 
he maintained and Barna Soondureo 
is referred to a separate suit for 
wassilat, it would he of no ^^ood to 
her, inasmuch a.s licr claim for 
wassilat is now harred. 

Now in til is case it seems to us 
that the ([iiestion which has arisen 
between the parties is a question 
whicli relates to the oxi'cutioii of the 
decree. Tarinee Kant Lahorec, in 
execution of tlie original decree, 
liavine- taken po.sscssioii of lands in 
excess of lie was entitled to 

take po.-^rs.-ion undc^’ the de- 
cree, tlse (p.iefttion arose in execu- 
tion of that d^^cree on the ohji'ctioii 
of ihama Sounduieo Da.-;, ee, nnd 
that question was decided in her 
favor, and >ve think that ue.de.r 
;he provi-i<m^ 'd’ 'dioii 11 the 
question of wassii O!^' a -- 
tion whi(.‘]i aiises between liio par- 
ties to the suit with rofererc* 1.^ 
the execution ol tlie decicH, must 
be determined hy th(* (huii'C cxc- 
eutiui^ the decree, and not hy a 
S(‘j>arate suit; and there is a ease 
which has been ^''i*’ed to in Vo- 
lume VII., Wc(*kly lleporler, Civil 
Rulin^.s, pai^^e lladlia Gohind 
Sluihj V. Brojondro Coomar Roy 
Chowdhry, which we think is in 
point. 

Wc, therefore, reverse the (h^ci- 
sion of the Judi^'e and icstore that 
of the first Court in so far as it 
declares tlie ri.i^ht of Rama Somi- 
duree to recover xthout a separate 
suit the amouut of wassilat to 
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which Jiaraa JSooudiirco is entitled. 
The Judye will iitid whether Bama 
Soonduree is entitled to the sum 
claimed by Iier or not. 

PillVV COUNCIL. 

The 5Ti[ NovemueK;, 187r‘J. 
Appeai/nuf? Calcutta High Court, 
Muxxuo Lall, vs. Lalla Cuoonee 
Lai l and otliers 

l^urc/nific without notice of mortgage 
— Misrvprcsmlation hj mortgagee 
— Mortgagee's loss of lien against 
that pare tuner, 

A man wlio Jias leprcsoatoil to an intcndiii"^ 
purchaser that lie has not ii Keciirity, .and in 
tiiiced him under tJiat beliet to buy :i property, 
cannot, ns asjaiiist that purcharser, siibse- 
cjueiitly attoiapt to put his seemity in force. 

This appeal has been heard cx 
parley and alter considering^ the 
opening- of Mr. Leith, which has 
been made iii a fair and eandid man- 
ner, it appears that there are con- 
current llndings of two Courts be- 
low upon a (luestion of fact decisive 
of tlie case, and decisive of it 
against the appellant. 

The cireuinstaiiccs are very short. 
It appears that a man of the name 
of Jveep Bhunjuii Singh was in debt, 
and at the time possessed some 
considerable estates. The appel- 
lant, Munnoo Lall, had been his 
banker and advanced money to him, 
and, amongst other securities, he 
held a mortagage of the date of 9th 
October 18C3 from Ileep Bbunjun 
Singh of Mouzali Sbabpore. It 
was an ordinary mortgage to secure 
the sum of Rupees 20,000. Subse- 
ijuently to that mortgage, on the 


9th of August 1864, Keep Bhunjuu 
Singh sold the inouzah to the res- 
pondents, or to those whom the res- 
pondents represent, the bulk of the 
consideration given I’dfr the piir- 
ebases being the money which was 
due to the purchasers from Keep 
Bhunjuu Singh, for wliicli they had 
obtained decrees. Besides the 
amount of the decrees, a small sum 
was paid on each of the purchases in 
cash. Uour years after these pur- 
chases the appellant oommeneed 
this suit, which is a suit to eiifoice 
payment, of his mortgage bund 
against the respondents, and piavid 
a sale of the mouzah. The defenee 
set up by the answer, amongst 
others, was the ecpntablo doleme 
that Munnoo Lall could not, enfone 
liis mortgage bond as against these 
respondents, because at the time of 
their ])ur(;ha.se he had been jiresent 
wlien the negotiations for tlie pur- 
chase took place, and in answer to 
iiupiinos, liad led the pureliasers to 
believe that he had not any lien 
ujioii the cstal(‘, eoiiseipuiilly that 
he liad not tlie mortgage bond 
which lie sets uj) in tliis suit. 4 he 
defenee is made in the answx-r, as 
Mr. Leith observed, in not very 
precise terms, but they say that the 
purchase was made in consultation 
\vith the plaintiff and his sun, and 
at that cousiiltatioii they were led 
to believe that tlicre was no such 
lien as the mortgage of 1863. 

The issues were settled, and two 
only of them are material. The 
first was that the bond was allo' 
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g'ether collusive iind made without 
consideration /or tlie purpose 0/ dc- 
f'eatiii<p any subsequent purchasers; 
and the second, which has become 
the material one, is Was its ex- 
istciicii^^ — that is, the existence of 
the morto-ai^o deed~'^^ intentionally 
ke[)t secret from tlie defendants 
at the t ime of the purclm-se Tlieie 
was a third issue, wliieli raixjil the 
question, whether the litigated jn’o- | 
perty bi'irn^ under attachment at ' 
the time of the Gxe(*iition, tin* mort- j 
^^aq*e deed was tlun-dq^ riMidm’od )m- ! 
^atory. Upon tln^ hr.-t trial of' 
these i-suec:, the Jiul,:^e of Shaba- | 
had, bavin i- tound the third issue i 
aL;*aiiist t.he plainrif]', was of opinion 
th.it it deeidedi t he cause, and that 
it was immaterial for liim to deter- 
mine tin* (jlher i'^.^iies. lUiU’cver, on 
a}>peal to liie Ili^h Court, that 
Court reversed tlie )udi|incui of the 
Jml^’e of :^luli:»b;i(i, and remanded 
the case tor trial iqion the iirst two 
issues to whieli altenticui has hi^m 
called, and amended the second 
issue by ln!^(il■l in:»‘ llui words h^ 
i)laintiir^ after the words was it.-. ■ 

* I 

existence inUmtionally kept secret/^ ^ 
'i'lie parties went, down to try that J 
issue, which was in elfeet whether 
the plalnlitf had inter. tionally and 
designedly, and with a view to de- 
ceive the dcfeiulants, kept the ex- 
istence of his mortgage secret from 
them. That issue rises a pure ques- 
tion of fact. It appears that there 
was evidence on both sides, the 
witnesses on behalf of the respon- 
dents giving testimony that the 


negotiations took place in the ])re- 
sonce of the appellant, Muniioo 
Lull ; that inquiries were made 
whether lie had any mortgages, it 
being expected from his relation to 
the vendor that ho might have them, 
and that in arrswer to tho.se in* 
qmrics, he distinctly stated that he 
had none ; and dociinientary evi- 
(hmeo was also given iu support of 
tin* a/lirruativc of the issue. Some 
evidence, undoubtedly, was given, 
on the other side of a contrary 
chiiraelcr- The Judge ol Sliahahad, 
who heard llio witnesses, has given 
credit to those who w^ere called on 
the part of the defendants. He 
distinctly gives credit to them, and 
he thinks that tlwir evidence is 
corroborated not only by the docu- 
ments, but by the probabilities of 
the case. On ajipcal to the High 
Court, the High Court ailirmed his 
I linding, after much consideration 
given by themselves to the evidence. 
The Cliief Justice, who analysed 
the eviileiu'c given by the witncsse.s, 
has pointed out various circuni- 
siances which a])pear t o him to cor- 
roborate them. The learned Chief 
Justice thought that Munnoo Lall 
was present at the lime of the ne- 
gotiations, and that inquiries w^ere 
made of him. Their lord.sliips 
think it is a natural conclusii>n to 
draw from all the cireurustances 
that some inquiry would have been 
made of him, and they think it 
must be pretty evident from the 
wliole circumstances of the case 
that if the defendants had had 
2 


3 



TFTE LEGAL COMPANION. 


20 Civil 

notice of the mortgage held by the 
appellant, they would have hesitat- 
ed to purchase as they did. They 
took the estate, g*iviiig’ up their de- 
crees, anti also an attachment which 
they held. Their lordships a;gree 
with is slated by Mr. Leith 

tliat there mu} inive been no duty i 
nponjMunnco Lall voluntarily, and 
without being* asked, to distdose 
his ‘urity, but the case is not put 
simpl’. ^ipon the omis.>ion to give j 
uce, blit upon an actual mislead- I 
iiur of the dcreiidants, not merely 
b} i'.io act \ ' by (lie express de- 
clinations of iMunnoo Lall lilinself. 

rnder these oircinnstances, their 
]...'d-iiips think that they could not 
liavo depaited from their ordinary 
lule of not (lislurbiiig concurrent 
judgments upon a question of fact 
uf two Louvls, o^en if they had felt 
some doubt upon the Knding. Put 
after the lii^cubsIono^' this case, their 
lordships are disposed to agree witli 
the tindiugs of tlie Court below. 

If, then, tlie issue has been pro- 
perly found, it is really decisive of 
the ease, because it supports the 
jdiiin equity, that a man who has 
represented to an intending* jiur- | 
chaser that he has not a security, and ■ 
induced him under that belief to | 
buy, cannot, as against that pur- | 
chaser, subsecpicntly attempt to put j 
Lis securitv in force 

The re&ult is that their lordships { 
will humbly advise Her Majesty 
that the judgment of the High 
Court bo aliirnied and this appeal 
dismissed, with the costs incurred 
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by the respondents previous to the 
hearing. 

CALCUTTA HIGH COURT. 
\The Mil Septemhe^y 1873. 

The lloNoiiAULK J. H: Phkar and 
G. G. Mojtius, Judges. 
Moiiunt Nuusingh Uoss (DeJ'dt.) 

Appellanty 

vs. 

MoONSHEr: Kumkoodoen and others, 

( Plainl if)‘s ) Responi/enfs, 
Failifig to exccule a decree for pos^ 
sessiOd — SaOseqneiit suit — liesJu^ 
d leaf a. 

The pJaintifT sued to oi^Uiin p«'F>se«!sion of a 
001 tain jiroperty from tho clisfendantii and 
obtained a decree, railini; to execute that 
decree, ho brou^lit a second suit for obtain- 
inij po-nr>Hion for tlio Maine cause of action 
against the same defenJanta. J/tUl that tlie 
matter of the SLibse(|bcnt suit was rts Judi- 
cal i. 

PiTKAit, J. — We think that the 
Snbordinnto Judge lias not suecoed- 
ed in obtiiiiiing a eoinplele grasp 
of lliis case. Tlie phnntilf Mied to 
I obtain jiossession of a ei'rtain pro- 
I perty Irom the dofeiidaiith'. The 
d of action was that he 

I ~ 

■ bought this property in the A car 
' 1857, and that tlie defendant has 
obtained possijssion of it and is 
wroinglully keeping him out of it. 
He is met by two defences, or, as 
they arc commonly called, pleas in 
bar : first, that the suit is barred by 
limitation ; and second, that you 
the plain till' brought a suit to re. 
cover possession of this very same 
property against me and another 
person in J 862, and finally got a 
decree against us on the 9th 
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Febniary 180;] ; iiotliin’j;* new has 
happoned since that date^ and there- 
fore for this reason (defendants say i 
this seooiul suit is hrouLdit on the 
same can^JC ofaction as thaifirstsuit 
was, and is barred hy reason of the 
subject lioiiiLT refi judicafa, 

Hie Lower Appellate Court 
seems’ to bo of ojiinion that the de- 
cree of [^'ebruary lS0-‘} was in findi 
a deerec in favour of the ]>lainti(l, 
and aefaiiist the defendant an<] 
others, for possi'ssion of this very 
same property, and on that aeeount 
alone it says tlie presejit suit is not 
barred. J3ut clearly, nnh^'^s the 
])re'^ent suit is Ibuinled upmi a 
cause of atdion which lias arisen 
sinCM3 that dc(‘re<‘ was parsed, it the 
want of possession on the side ot 
the present plaintitf is notliinj^* 
inoie than a eont inual ion of his 
want of possession in lo-iuuaiv 
180'], tlien th(' ,;'n)und of this suit 
is nothin^’ mon; nor les^ than that 
which was the i^round of tht‘ suit 
of I8(j2. 'rh(3 matter in contest be- 

tween tlie paities, naincly, the 
wronti'fnl holding’ of this pioperty, 
is precisely the same matter :i> 
that which was adjudie/ited ufion 
on the 9th February 180;:] and hip 
the same cause It seems to be 
clearly rea judicatfi. The plain till, 
liavini^ i;ot a d(‘cree against (he 
defendants in that suit, oui^ht to 
have obtained satisfaction ot the de- 
cree by ordinary process of execu- 
tion. If the decree entitled birn to 
obtain khas possession, he could 
have got by the aid of the Court 


actual possession of the land. If 
it only oave liirn a rii'ht to receive 
rents of the land, he could, on the 
foundation of the decree, compel 
payment of those rents to himself. 
He lius not taken this course ; but 
he bron^dit a suit over a^ain for 
the same cause of action against 
the same people, so far as the de- 
fendants are concerned, as those 
! against whom he brouuht the suit 
of 18G2. Tf he is allowed to keep 
the decree which he obtained in 
the Court below, tluM-e is nothing 
j whatever to show that it will be of 
more tiuilful rosult to liim than 
tin* d(*erec of I860 He may go 
on ad infini/um bringing suits of 
\]u< kind — tbe truth is that the 
matter of this suit is res odjadicafa 
by reason of tbe decree of the 9tli 
f’elnuary bSOl]. But if tbe Lower 
\ppellate ("ourt has made a mis- 
take in thinking that the decree 
of February 18(b‘] dealt with tbe 
^ame rii^hts and same cause of ac- 
tion as are involved in the present 
suit, tin*!! that decree must ior tlie 
monn'nl be put on one side altoge- 
ther; and it 1*^' iriciimhent upon the 
plainnff in tln^ prcse!it suit, inde- 
pendently of that decree, to show 
cxjictly when his present cause of 
action a;L;jnnst the delerulant arose, 
tliat is, when his enjoyment of the 
property last ceased when he was 
deprive<l of it by the wrongful acts 
of the defendiint of which he now 
coni[)lains, and when lor that cause 
he first could have come into Court 
as he now does to vindicate his 
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rij^bt at];‘ainst the di'tVaidant. 
The pbiintili luis not attempted 
anytliiiij’* of this bind. Jt appears 
from the ar^'umeiit of tlie learned 
pleaders that there is very o-ood 
reason why ho shoidd not have 
(tune so, namely, that he never has 
been in possession l^v actual enjoy- 
ment of tl)is prf)perly ever sinee he 
bouLiht it in ISo?. It would thus 
bo impossible for him to prove that 
ti fresh cause of action had arisen 
between himself and the ])resent 
defendant sinc(‘ tlio dale of decree 
of the 9th Febi uary 1 StJ;5. It may 
be, as the fjowin- Appellate (\)urt 
remarks, that the riLiht to the pro- 
perty in suit lias been fmallv deter- 
mined between the plaintitrand tin* 
defendant, but that, rinbl does not 
enable iiim to maintain a suit, it* 
the cause of action it-idf aeenuMl 
far back as to bar the suit. And 
there ia no force in I Ik* ai-'j umeiit 
that, since the dc('iee oi ludjiuaiv 
180'b a new cans(* ot aclinn liasaiis- 
en by ri'asou oi' tin* 'Imputed pio- 
pcrty liavini^' ])e(*n pattitioiu‘d oil' 
bv a bntwarr.ih and assi'^Mied to tlie 
defend.ant, becaust; tiic property Lias 
licen in no way cbanjeil, and has 
throiiLiiiout ^eniaiiu‘d in tbc jiosses- 
sion of the defendant 

It tbeiaitore ap|»ears to us th.d 
the Lower Apjjcllale (a>uit was 
wrong in its decision ; and it sccnis 
further to be. useless to send back 
the ease lor re-trial upon tiui issue 
which was not directly considered 
by the Subordinate Judge, because 
there are no materials before the 


Court uj)oii whicli the plaintiff 
could maintain the affirmative of 
this i'.<^uc. We therefore reverse 
tlie decision of the Lower Appellate 
('oiirt, and dismiss^the plaintiff^s 
suit with costs. 

MYSORE JUDICIAL COMMIS- 
SION Lies COURT 

yV/e ^//i Augmt^ 1872. 

IIoNNASI'/llI, r.V. (hlINNA KlUSTNAMA 

Naidu 

[ ^nsfa m ped JTu n d i- - Safjscqneiit 

’Whi.^n a It ttor requesting pfiyincnt to th« 
hol(U-i irt in>t a IMl oi ami is U(^t 

ST.airip<'(l it tnav be iiiitb. i Section 20 

of Act XVilJ. ol l(S(ie aiui bo atlniisriible in 
( Viuonce. 

Refvrvjice wider Section 2S of AcC 
XXI//. of 1801 by the Judicial 
Asshstanl of the Ihnswi District 
HI Case Xu 51 of 1872 . 

I'lii- i^ aji ai'tiou of debt, for tlie 
recovery ol Rupet‘s 70-9-0, l>eing 
I lie jiiicc, w'llb intorc*^t, of cloths 
w'hicb the phiinlitf sold to the de- 
teiulaiit at Ih'luru in tlui Ila^san 
Di^tjict. Onthe j Olh October 18/0 
dcii'iidant drew an Older, marked 
A, on one Asw^atia of Oclurn, who 
licit lu‘r acci'ptcd nor honoured it. 
On llie ground that the dishonour- 
ed Older A saves his claim liom li- 
mitation, plaintiff has sought the 
remedy. Defendant did not put in 
an appearance, but allowed the case 
to go by default. Plaintiff was, 
ilierefore, heard />ar/<?. ile has 
proved to the satisfaction of the 
Court the bond fide nature of his 
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claim and the gemiiiieness of the 
Exliibifc A. 1, therolbru, direct 
that an eic parte jud. lament be en- 
tered ag’ainst the defendant, eon- 
tin^eut upon the opinion of the 
Judicial Commissioner as to the 
proper construction to be put upon 
the lllxhibit A, upon whieli its ad- 
missibility as evidence mainly de- 
pends. 

2. The Exhibit A is tian^lated 
verhaiiai hereunder, I'or the saLe oi 
ready reference. 

'^To tlie presence of ]\L 11 It. 
our Aswatia, Cloth .Mcrehanl 

Wheieas your (.'hiiiiia Kiisi- 
liama Naidu sends his conn»h ments. 
IJp to this time 1 am uettini;' on 
well hero with othei^;, and please 
Jet me know the wcdlaie ol you all. 
Pay to the bearer of thi.s letter 
Vysiara Ilonna^(‘tti of Jjcliiru, im- 
mediately on [-rc.-entaliou .•! tins 
letter, Government ltU[)e(‘S 
and i>*et the jiaynient endorsed at 
the bottom of ilii.s Huinli letter, 
and j)Iace the amount to my ac- 
count sendiu;^ me an answer. If 
perhaps you cannot pa// the above 
whole aniount hi one lianp, you can 
make two instalments, but pa/j at 
any rate for fhv 'itli and write to me 
on the subject. 

(Sd.) Chinna Kri.stnama Naidu.^^ 
Ma^ndikai, 1 
‘‘IGM October ]870.^^ / 

3. The [)oint for decision #is 
whether or not thn. ,i Bill of Ex- 
change within the purview of Act 
XVIII. of 1809. Definition 3 uu. 
der Section 3 of the Act comprises 


every instrument whereby a person 
is onlered to pay to another a speci- 
li<Ml sum of moiuy Sections 8 and 
*20 require the holder or the drawee 
of a Bill of Exchange to stamp it if 
it eome.s into his liands unstamped. 
Section 28 resliicts the mode of 
stam])ing a Bill, while Section 19 
deelares that no person f.aking a 
Bill ol Exclinnj^e eitlier in payment 
or as a seeniity or hy purcluise or 
otlierwise, shall i)e enlitled to rc- 
C(»ver thereon or to make the same 
avadahle jor any purpose unless at 
iho time he so takes it, the proper 
stain]) is afijxtMl tlnueto and can- 
e(‘iled. If E\hil)it A is looked 
upon as a Jliil of Exchange, Section 
19 is talal — (or, the instrument 
sliall not be available/6»r awy 
pose^ even as an acknowledgment 
to sto]) the running of the period of 
limitation — not to speak of the 
penalties j)rescribcd in Section 30 
of the Act. I>I ow if the requisites 
ot a Bill of j'lxcliange are a Drawer, 
a Drawee, a Payee, and a specified 
‘>nm of money, and no more, Exhi- 
bit A may be tieated as such, not- 
wilhst amliiig tbat it is worded in 
the form of a private letter ; for, it 
is a maxim of law that bad gram- 
mar does not vitiate a contract. 
A fortiori the Legislature has not 
taken the trouble to prescribe an 
auLhoritativ<i form ; and according 
to Section 703, Norton on Evidence, 
construction should be by the spi* 
rit rather than the letter, it being 
a maxim Qui hoerei in litera hoeret 
in cortice. 
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4 Oh the other hand, it appears 
to me that Section S of the Act 
does not profess to be exhaustive. 
In construina: a Statute we may 
look hack to the sources of it, which, 
in the present case, is the current 
of decisions of the Eniilish Courts 
as exemplified by Treatise writers 
of acknowledged authority. Ac- 
cording to Broomes treatise, page 
242, Smith’s Mercantile Law, page 
201, and Chapter XL, Byleson Bill 
of Exchange, a Bill of Exchange is 
a written order by one person to 
another for the payment of money to 
a third party at a specified time ab- 
solutely and at all events In the 
contract under review there are all 
other ingredients but certainty as 
to time of payment. In re Alex- 
ander T/fomaSj quoted by Broom a 
Bill payable 90 days after siglit, or 
when realized^ was held to be bad, 
because it was made payable on a 
contingency. Smith, in page 202 
of his Mercantile Law, says that if 
a Bill contains any condition prece- 
dent, or defeasance, or be payable 
at an uncertain time or out of an 
uncertain fund, it is no Bill or Note. 
The payment, under the Exhibit A, 
by the' drawee is to depend upon 
his convenience and circuipstances 
in life either by one or two instal- 
ments. Thus for want of certainty 
as to time of payment lam of opi- 
nion that the instrument A is not 
a Bill af Exchange, in which case 
it does not come under the prohibi- 
tion in Secticn 19 of the Stamp 
Act. It may consequently be 


stamped under Section 20, and be 
available as an instrument afford- 
ing a fresh starting point to tbe 
plaintiff. 

(Signed ) V. N. Tirumalac|akibr, 

Judicial Assistant Svperiji (indent ^ 
Ilassan District, 
1872. 

Prom the Officiating Judicial 
Commissioner in Mysore, to the 
Judicial Assistant of the Hassan 
District, dated 8th August 1872. 

General No 1178*) 

No. 209 

The Judcial Assistant's No. 175 
of the 3rd Instant, submitting for 
decision under Section 28 of Act 
XXIII of 1861, statement of Small 
Cause Case No. 51 of 1872, on his 
file, Uonnasetti, v. Chinna Kristna* 
ma Naidu. 

In reply he is informed that the 
Officiating Judcial Commissioner is 
of opinion that the Judicial Assis- 
tant has correctly received the letter 
in question in evidence. 

(Signed) R. L. MANGLES, 
Oficiating Judicial Commissioner, 

MADRAS HIGH COURT. 

The \hth ^epiewber^ 1873. 

Oreb Meerah Sahib, 
versus 

C. Mohideen Sahib. 

Orer-due Note-- Equities* 

iHie endorsed of an over-due note take^ii 
subject to all tbe equities with which it may 
be ei)Gnnibere<i, but not to claims arising out 
oi collateral matters, as a set- off. 

This was an appeal .fcom the 
judgment of Mr. Justice HoUowftjr 
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in Suit No. 644 of 1872 on the 
Original Side of the High Court. 
The plaintiff brought a suit to 
recover Rupees 6,1 96- 8-0, being 
principal and balance of interest 
duo in respect of a Promissory Note, 
executed by the defendant in favor 
of Seevaram Mahomed Gunny 
Sahib, for Rs. 4,500, dated the 10th 
September 1869, and endorsed over 
by Gunny Sahib, to plaintiff. 

Innes, J. — The case in the Court 
below turned on the question whe- 
ther the note was taken by the 
plaintiff in circumstances which 
discharged the defendant from lia- 
bility to pay the plaintiff ; and it 
appears that the circumstances in- 
sisted oil by defendant were that 
plaintiff had full notice of the payee 
having been discharged. The note 
was given by defendant to Gunny 
for 4,500 Rupees advanced. Gun- 
ny’s accounts are not before the 
Court, nor are the accounts of de- 
fendant substantially impeached, 
and they must be taken as between 
plaintiff and defendant to show ac- 
curately the state of the accounts 
between Gunny and defendant. 
These accounts show that there 
were mutual dealings between the 
parties, subsequent to the making 
of the note, which in the end turn- 
ed the account in favour of defen- 
dant. Defendant says there was a 
settlement of account at the close 
of the dealings, at which plaintiff 
was present ; that it was found that 
Gunny was indebted to defendant^ 
and that the note ought to be de- 


livered up; and that Gunny pro- 
mised to deliver it up, but deferred 
doing $ 0 , and at length endorsed it 
to plaintiff. 

The learned Judge before whom 
the case was tried was not satisfied 
that the plaintiff had notice, and 
it would appear from counsels note 
that he expressed himself as re- 
garding the evidence to the alleged 
settlement with suspicion. 

If I were able to hold that there 
had been a settlement and dis- 
charge, I should bold on the autho- 
rity of Bartrum v. Caddy^ 0, Ad. 
and E., 275, that this was a good 
defence as against an endorsee, 
though for value and without no- 
tice. There is no written record of 
the settlement, and I am not satis- 
fied from the evidence that any 
settlement took place. It appears 
very improbable that a person 
should have taken the note, who 
not only had full notice that it was 
discharged (as ho must have had, 
if the statements of the defendant's 
witnesses as to the settlement are 
true), but who besides had received 
this notice of the discharge of the 
note from so many people (one of 
whom was defendant) that he could 
have no chance of suppressing the 
fact. Defendant and Gunny are 
represented by the evidence as hav- 
ing looked over defendant’s ac- 
counts, and agreed upon the result 
as showing a balance against Gunny. 
A final settlement of accounts 
would hardly be undertaken in so 
casual haphazard a way. One 
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would expect that Gunny would, 
at the settlement, have produced 
his accounts or a memo, of them 
and compared them with those of 
defendant. The accounts would 
ordinarily be signed with a memo, 
of the settlement and its result, and 
it is especially unlikely that with 
the note still in Gunny’s hands, 
and in form negotiable, defendant 
would have been satisfied with the 
mere verbal admission of Gunny 
that there was nothing due upon it. 
Yet no memo, was taken from Gun- 
ny of the state of the account, nor 
was he required to give an ac- 
knowledgment of the discharge of 
the note. The casual presence of 
witnesses living at Guriattum, a 
considerable distance from Madras, 
is, to say the least, suspicious, while 
the fact that no persons of the 
neighbourhood should be called in 
to witness the settlement, is cer 
tainly not in favour of the truth of 
the evidence. Then the conduct of 
defendant in taking no active steps 
to recover the note from Gunny, 
with whom, it appears from defen- 
dant’s evidence that he was at that 
very time engaged in litigation, is 
very much against the truth of the 
statement and evidence to the effect 
that Gunny promised to return the 
note at once. 1 therefore disbelieve 
the evidence as to the settlement. 
The other circumstances are not 
sufficient of themselves to warrant 
the inference of fact that the note 
was discharged, and that plaintiff 
had notice of the discharge. 


There is, however, the further 
contention that the note was over- 
due. The endorsee of an over-due 
note takes it subject to all the 
equities with which itfmay be in- 
cumbered, but not to claims arising 
out of collateral matters, as a set- 
off. A bill or note payable on a 
specified date, or after a specified 
time, is mature when the date or 
time arrives, and if subsequently 
endorsed, is endorsed over-due. 
But this is a note payable on de- 
mand, and the question is when 
such notes are to be treated as over- 
due. Such an instrument has two 
purposes of existence : one to secure 
the reimbursement of the payee by 
the maker ; the other the negotia- 
tion of it by the payee. One or 
other of these purposes is intended 
ordinarily to be fulfilled without 
uureasonable delay. But what is 
to be considered unreasonable delay 
must necessarily vary with the va- 
rying local circumstances in which 
notes, on demand, are ordinarily 
given. Accordingly the cases h 
England and America show a great? 
variation in the decisions as to un- 
reasonable delay. In some cases 
there has been evidence of demand 
for payment having been made; 
and this has been held in England 
to be an indication of the lapse of 
a reasonable time, and the note 
subseqnently negotiated has been 
regarded as over- due. 

In Broohf v. Mitchell and Bo- 
ronghf v. Whiter it was noticed that 
there was no evidence of demand 
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for payment, and that they could 
not, therefore, be put upon the 
^ footing of those cases in which evi* 
dence of a demand bad been held 
sufTicIent to warrant the Court in 
treating the note as over-due. 
I'rom these and other cases the rule 
has in England been deduced, that 
before a note on demand can be 
treated as over-due in the hands of 
an endorsee, there must be some 
evidence of a demand. 

Now it is the defendant's cjise, 
and his accounts support his asser- 
tions, that the account hud turned 
in his favQur. This being so, I 
find it difficult to believe Gunny's 
statement that he made a demand 
for what both parties must well 
have known was not due. I can- 
not, therefore, in support of the 
view that the note was over-due, 
make use of the evidence to a de- 
mand having been made. If I 
were at liberty to follow the Ame- 
rican cases, I should hold that the 
length of time, two years and eleven 
months, during which the note was 
in Gunny's hands without nego- 
tiation, was sufficient, without any 
evidence of demand for payment, 
to show that the note was over- 
due. 

But it appears to me that evi- 
dence of a partial discharge is 
stronger evidence of a note's being 
over-due than demand of payment 
can be ; and this, there is no doubt, 
we have in this case. For the evi- 
dence shows that as goods were 
iuppliedj the value of such goods ' 
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was to be taken in discharge pro 
tanto of the advance represented 
by the note, and that goods were 
accordingly supplied. 

I think, therefore, that the note 
ought to be treated as having been 
over-due at the date of endorse- 
ment ; and then the extent of the 
obligation on the note, as between 
Gunny and defendant, would de- 
pend on the value of goods short 
supplied by defendant within the 
amount due on the advance. If, 
therefore, as defendant asserts, and 
his account shows, the account had 
turned against Gunny, and the 
note was an acknowledgment of an 
amount which was, in fact, no 
longer due, it would be a fraud in 
Gunny to negotiate the note, and 
the endorsee taking it over-due 
stauds iu the place of Gunny as 
regards the right of defendant to 
restrict the obligation on the note 
to the amount due, if any, on the 
account. I would, therefore, reverse 
the decree and direct the taking of 
the account. 

Kbrnan, J. — My view of this 
appeal is, that it should be al- 
lowed, and, if the plaintiff so de- 
sires, an account should be takea 
between the defendant and M. S. 
Gunny Saib, of their dealings, and 
that the bill should only be a secu- 
rity iu jdaiutiff's bands for any 
debt, if any, due by the defendant 
to Gunny Saib. 

The bill I look upon as being 
received by the plaintiff, after it 
was oYor*duo; and^ therefore,, it is 
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in plaiatiff^s hands subject to the September 1869 (not the supply of 


equities between defendant and 
Gunny Saib — that is as to the 
result of the accounts. 

The followings facts appear to 
me to be established beyond doubt. 
That Gunny wished to purchase 
j^oods from defendant, and the 
latter required an advance, before 
he would supply, and it was agreed 
that defendant should pay interest 
on the advance which, however, 
was to be put to the credit of the 
goods when sold. Then it was 
agreed that the note now sued on 
was to be given to represent that 
advance, and accordingly the ad- 
vance was made to defendant on 
the 10th day of September 1869, 
and note given payable on demand, 
and dated that day. The learned 
Judge below appears to have be- 
lieved that the note was so given 
to represent the advance, and that 
the advance was to be put to credit 
of the goods. 

If Gunny Saib^s evidence, as 
printed, means, at line 266, ‘'gave 
note for advance on account of 
goods, and it is enteredin accounts, 
and again at line 277, The 4,500 
is entered on Moideen^s accounts. 
I saw that entry, never saw other 
entries,’^ then the agreement is 
clear, as the defendant and Gunny 
both agree on that point. But if 
Gunjiy^s evidence does not contain 
an admission of the agreement, see 
the concurrence of undoubted facts 
going to establish it. 

!• The dealinge commenced in 


goods however). 

2. The advance and note are 
of that date. 

3. Interest was pai^in cash on 
the note, until the supply of goods 
by defendant was begun, and no 
interest was j'uid after the first 
supply. 

4. Defendant's accounts are 
filed with his statement, and in 
these accounts, the 4,500 is credit-, 
ed to Gunny at the date of the 
advances, also the interest to the 
date of the first supply of goods, 
and the goods supplied are entered 
apparently in correct order. 

These books are not impeached 
in any way, and though Gunny 
said he kei)t books, in which the 
note is entered, and Gunny dis- 
putes defendant's accounts, yet 
Gunny's books are not produced. 

Plaintiff was quite aware from 
the defence filed that one main 
question in the case made by the 
defendant was, that the note was 
by the agreement of Gtinny and 
defendant to be taken into the ac- 
count of the goods ; and yet the 
books of Gunny, so important, are 
not produced. 

I am, therefore, quite satisfied 
that by the agreement between 
Gunny and the defendant, the note 
and the consideration for it were to 
be taken into the accounts of goods, 
and that the agreement was that, 
if on the taking of the accounts, 
and crediting the 4,500, nothing 
should be due to Gunny, or a less 
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sum than the amount of it, the 
liability on the bill was to be go- 
verned by the result. 

This was an equity attaching to 
the bill itself, as between the ori- 
ginal parties, and not a collateral 
matter^ such as a set-off, and any 
endorsee of this note taking it, 
when over-due, took it subject to 
the equities, even though he gives 
full value for {{i-^Cullinridge^ v. 
Farquharsotij 1, Stark, 259; Siur^ 
tovant, V. Forrf, 4, Man. and G., 
101; HotmeSy v. Kiddy 3, H. and 
N., Exr. Cham., 891 ; and Bur-> 
roughy v. MosSy 10, B. and C., 558. 

The question then is was this 
note over-due when plaintiff took it. 

It is a note payable on demand 
without any mention of interest, 
and is capable of being sued on, at 
once, without demand made, and 
the Statute of Limitation runs from 
its date — NortoUy v. Ellamy 2, M. 
and W., 461. 

No doubt this note was intended 
as a continuing security by the 
parties (though not so expressed 
on the face of it), and so comes 
within the principle that such a note 
is not to be considered over-due, 
until payment has been demanded. 
Bomighy v. fVAite, 4, B. and C., 
327 ; Brooks^ v. Mitchell^ 9, M. and 
W., 15. 

In Boroughy v. TV/iU€,an endorser 
sued on the note, fio demand was 
proved before endorsement, and it 
was -held, there/orcy that the note 
could not be treated as over-due. 

In Brooks^ v. Mitchell^ likewise 


a note on demand was endorsed, 
and in tbe hands of the endorser, 
but no evidence was given of de- 
mand before endorsement ; "and it 
was held, therefore, not to have 
been over-due, when the endorsee 
took it. 

In Craffs, v, Dame^ 9, M. and 
W., 15, there was no proof of rfe- 
mand before endorsement. 

I take it, therefore, that a de- 
mand of payment of a note payable 
on demand and non-payment make 
such note thereafter over*due. It 
has not been held in any case cited, 
or that I am aware of, that notice 
of such demand must have been 
communicated to the endorsee be- 
fore, or at the time of, endorsement 
in order to place him in the posi- 
tion of taking or holding it over- 
due. 

In Brock many v. Cadd^y 4, A. and 
E., 275 (1838,) Lord Denman said 
that ** it umallg appeared on the 
face of the note that it was over- 
due, and Patteson put the ques- 
tion, surely the plaintiff must he 
fixed with tbe knowledge that the 
note had been presented, so as to 
be over-due. But there was no 
(jiscussion on the point in that case, 
and the dictum or query by Pat- 
teson was but ohiter dictum which 
has never been adopted or followed, 
and a marked difference is to be 
observed in the language used by 
Lord Denman and Patteson, J. 

Then assuming that my view of 
the law on this point is right, the 
further question is v^bether the 
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note was over-due before the en- 
dorsement to the plaintiff' On this 
point, Gunny states that he asked 
Moideen for the money often. This 
is clear evidence of a demand of 
the note; and again Gunny says he 
endorsed the note over as he wanted 
money. Is not the inference from 
this statement clear that he had 
demanded the amount, and that, as 
defendant did not pay it, Gunny 
transferred it, and if this is to be 
believed, the note was clearly over- 
due when plaintiff took it. I have 
no doubt upon the evidence that 
the note was on the evidence of the 
plaintiff over-due, at the date of 
the endorsement. Upon this view, 

I would allow the appeal and mo- 
dify the decree as above stated. 

But the defendant alleged that 
plaintiff had actual notice that 
Gunny and defendant had dealings 
together, and that the note and the 
amount of it had been brought into 
the accounts between them, and 
that plaintiff was present at a set- 
tlement of aceounts between them, 
in which a balance of about 2,000 
was found due to defendant by 
Gunny, who then and there pro- 
mised in plaintiflPd presence to give 
up the note to defendant. ^ If 1 had 
heard the case originally, 1 should 
probably have, upon the evidence, 
as it appears reported^ found for the 
defendant. For although the plain* 
tiff and Gunny deny the settlement, 
and though no settlement has been 
signed by Gunny, yet the accounts 
of the defendant, which appear cor- I 


rectly kept, are produced, and sup- 
port the allegation that the balance 
was due to defendant of 2,000 odd 
at the date when the dealings end- 
ed ; and no accounts^f Gutiny of 
the dealings with d^endant are 
produced, though he says he has 
them, and that the amount of the 
note is not brought into them, and 
though the balance in them is 
against defendant, and plaintiff was 
aware of the importance of produc- 
ing them. Moreover, a settlement 
of accounts at which plaintiff was 
present, though not stated to have 
taken an active part in them, and 
though Gunny^s book or accounts 
were not produced, is proved by 
four different persons, apparently 
independent of plaintiff. These 
persons did not, as far as I can see, 
give their evidence with such a 
degree of particularity, as to dates 
or sums as to give the idea that 
the evidence was concocted. Then 
Keshava Pillay (in defendant's em- 
ploy DO doubt; proved defendant's 
accounts, showing an exact balance 
due to defendant, and these accounts 
were'brought into Coui't on the 4th 
November 1872, and don^t bear 
any appearance of fabrication. 
Again, Gunny says a balance was 
due to him, and he did not sue for 
two years, though he wanted money. 
However, I am not prepared to say 
that the learned J udge is wrong in 
the conclusion he came to, viz., 
that there was not any settlement 
of accounts, and that plaintiff bad 
not any actual notice before he be- 
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came endorsee, that the amount of 
the note was brought into the ac- 
count, and a balance found due to 
defendant, and that plaintiff had 
promised to return the note to the 
defendant. 

There still remains the question 
whether plaintiff is a mere name- 
lender, suing for the benefit of 
Gunny, On this question I enter- 
tain an extremely strong opinion, 
in the affirmative. The evidence 
tends, I think, to lead irresistibly 
to that couclusion. It appears 
that the note should be barred by 
the Statute of Limitations, on the 
11th September 1872, and that 
plaintiffbecame endorsee thereof in 
August 1872, upon a contract be- 
tween him and Gunny, whereby the 
latter sold the bill, and as he says 
in his evidence, I remained in- 
different, as I sold the note/^ that 
is, the plaintiff agreed not to look 
to Gunny for payment, and plain- 
tiff taking the responsibility of de- 
fendant above, gives for the note 
not only the full principal amount 
.of the note, but also all arrears of 
interest at 15 per cent, for two and 
a half years or so, less 450 Rupees, 
This appears to me simply incredi- 
ble. It does not appear that plain- 
tiff had any special knowledge of 
the circyimstances or solvency of 
defendant. On the contrary, the 
note was for two and a half years 
and upwards unpaid, with interest 
at 15 per cent. Yet plaintiff does 
not take the responsibility of the 
endorser, Gunny ; plaintiff says I 


that defendant told him two months 
before that he gave the note and 
would pay in ten months, and 
there was conversation about get- 
ting 1,000 Rupees taken off the 
note. I doubt this, but even so, it 
is clear notice to plaintiff that de- 
fendant was pressed, and I cannot 
believe that plaintiff ever gave the 
money for the note bond fide, I 
believe he is a mere name-lender, 
and in this view I would also mo- 
dify the decree as above. 

CALCUTTA HIGH COURT. 
Tie 19//1 September, 1873. 

Thb Honorable J. B. PflEARand 
G. G. Morris, Judges. 

Nowab Khan [Plaintiff) Appellant, 
versus 

Rughoonath Doss and others (Z)e- 
fendants) Respondents, 

Improper Admission of I^\)idenee — 
Improper way of treating Evi^ 
dence. 

It ia incumbent upon the Lower Appellate 
Court, under the provisions of the Civil 
Procedure Code, to state distinctly the rea- 
sons for sending for evidence in the appeh 
late stage of a case. 

It is exceedingly dangerous for the J udge of 
an Appellate Court to come to the conclusion 
that a document is fabricated merely because 
it. presents an appearance which in his judg- 
ment an authentic and real document would 
not be likely to have under the circum- 
stances.* 

VtiEAB J. — (la delivering judg- 
ment said. ) Then, it further appears 

* Vide a similar decision in the Legal 
C/ompanion," Vol. 11., Civil Rulings, p; 14, 
column 2, 
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from hist judgment that he sent for 
and gave consideration to some do- 
cuments which were not put in evi- 
dence before the first Court. He has 
not given any reason for this step j 
and from the remarks which he 
makes with regard to the nature of 
the evidence afforded by these docu- 
ments, it hardly appears that it is 
directly relevant to the issue which 
he had to try. At any rate, it was 
incumbent upon him, under the pro- 
visions of the Civil Procedure Code, 
to state distinctly the reasons which 
caused him to send for this evidence 
in the appellate stage of the case. 
Inasmuch as he has not done so, 
we have no means of judging 
whether this evidence was properly 
receivable at that stage or not ; and 
we have no other alternative but 
to direct that it be rejected and ex- 
cluded from the evidence on the re- 
cord. 

****** 

A still more unfortunate error has 
been fallen into by the Subordinate 
Judge with regard to the pottahs 
and the receipts. He says ; — The 
pottahs of their cultivation (that is, 
the cultivations of certain witnesses) 
which they have filed clearly seem 
on the very sight to be fabricated ; 
inasmuch as the reverse of the 
pottah, which is always handled by 
every one, looks clear, and the side 
which contains the writing, and 
which it is possible to keep clean, 
looks old and dirty. By my own 

t Second Subordinate J ud"e of Bhaugub 
pore. 


experience I do not at all hesitate 
to call this pottah a fabrication. 
Similar is the case of the dakhilahs. 
In short, I have no reliance upon 
the evidence of these vfltiiesses-^' 

It seems to us thi^ this is not 
the proper way of treating evidence 
of this kind. Witnesses had sworn 
to the authenticity of these docu- 
ments, and the Subordinate Judge 
ought not, simply from an inspec- 
tion of them and in reliance upon 
his own experience in judging of 
such documents, to have come to 
the conclusion that they were fabri- 
cations, and that consequently the 
witnesses whose evidence made 
them out to be authentic documents 
had perjured themselves. Before 
coming to a conclusion which in- 
volved an accusation of such a seri- 
ous character as this, the Judge 
ought to have looked very careful- 
ly indeed into the testimony of 
those persons, compared it so far 
as he was able with the other evi- 
dence in the case, and to have 
judged in that way whether the 
witnesses were such as could not be 
relied upon. It is exceedingly 
dangerous for the Judge of an 
Appellate Court to come to the con- 
clusion that a document is fabricat- 
ed merely because it presents an 
appearance which in his judgment 
an authentic and real document 
would not be likely to have under 
the circumstances. 



. -Veador*® iiitlo;' ; ■ '• '' v ;’ 

The plaintiff'e veMor was: pot 
*lhe owner of the land ! he .was ibe 
Hohunli for the time bejlD? in 
charge of the endowment, and had 
only a life^iutereet in the property. 
|u that event he oonld not create a 
title superior to his own, or, except 
under most extraordinary pressure 
and for the distinct beuedt of the 
endowment, bind his successors in 
office. A purchaser from the mo» 
hunt of an endowment of the kind 
alleged in this case would only take 
an interest commensurate with the 
mohiint’s life ; and if he retained 
possession after the mohunt’s death, 
the successor to the gnddee would 
have a cause of action against him 
from the date of the election. If 
this were not so, any mohunt who 
was inclined to commit waste on 
an endowment, and who lived long 
enough, might ruin the property 
entrusted to his charge, and leave 
his successor remediless, if more 
than 12 years bad elapsed since the 
alienations.~C. H. C. (Glover and 
Morris, J. J.) — 16th September 
1873 — Mohunt Barm Suroop Doss 
~XX., W. R., p. 471. 


' an 'opiniei^'cf^^ 

'Court that 'the tiPn^tidn was- "'"'' 
a.'probab^cni^.'^i' " '■ 

WherC’A will'|fave"the heaiith^a ' . 
widow jicirmiisaion to adopt ’ai^. ; 
made preytsioa' (iff tbe adopted. 
entering into possession after- her 
death, providing further that if the 
adopted sou died unmarried, the 
estate should, pass tb the testator*e : 
nearest t/ipiada yyon/s : ffeld tiiat, 
the gift dr bequest was; according 
to the doctrine laid down by tbd\ 
Privy Council in the case of Tagore, 
vs. Tagore, void and of none effbet 
because the nearest sapinda, was a 
person who might not be in exis* 
tence at the death of the testator, 
being one who could not be ascer* 
tained at that time.— C. H. C. 
(Coneh, C. J., and Glover, J.)~ 
19th September 1873.— Ramguttee 
Acharjea — XX., W. R., p. 4T2. 

I>*cree— In ter«8t— Execution. 

Where a decree contains no order 
for interest, the Court executing it 
has no power to give interest : nor 
can such a decree be reformed by 
means of a miscellaneous appeal.— 

C. H. C. (Phear and Morris, J. J.) 

— 19tb September 1873,— Jewun 
LailMabtah— XX>, W, R., p. 477* 


Setting ft^ide evidence on mere ftaspiciun 

—Bequest void for want of ceria}uty* Act 3£XXV* of Appoint 

It has been said on more than ' mnnt of M*n*gtfr. , - 

one occasion by the judicial oonfc- ** whbii i roali Las 

mittee of the Privy Council that it adjtt4^4 h Imatin as the result 
is not right to set aside the evidsjkoe priweedinga aii^ ao enquiry held W 
of witnesses, against whose tlf^b^.;. of 1®'*', that the 

fulness nothing is, 8h<>wn>jBie]^Fy on I qhto&a the authority .to appoinlra 
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manager of bis estate. — C. H. C. 
(Fbear and Morris, J. J.) — 19th 
September 1878 — Mnssamut Qi> 
reejabutty Kooeree— XX., W. fi., 
p. 477. 

Act ZXIII. of 1S61, See. 87>-8p«^aI 
appeal-* ApplioAtion under Section 10 of the 
Charter Act. 

A special appeal having -been 
snccessfttUy objected, to under Act 
XXIII. of 1861, Sec. 27, the Court 
refused to treat the petition of ap- 
peal as if it were an application to 
the Court to exercise its extraordi- 
nary powers, but simply rejected 
tbe appeal without prejudice to 
appellant’s right to make an appli- 
cation in proper form to hare the 
Judge’s order quashed as having 
been made without jurisdiction. — 
C. H. C. (Phear and Morris, J. J.) 

. — 20th September 1873 — Soonut 
Doss— XX., W. R.,p. 478. 

Xohancemmt of Boot— Separate Notices. 
A notice of enbancement of rent 
need not be on a separate piece of 
paper for each holding. All that 
is required is that it shall be so 
distinct for each that the tenant 
may be able to distinguish those in 
respect of which he does not object 
to the cnhancsdrate from others in 
respect of wMch he declines to pay 
it,— C. C. (Couch, C. J. and 

Glover, J.)— 17th November 1878 
D. Ji^eG|jiyf^>-#XX, W. E., 
p. 479, , . 

Kgbt ^Qewpsitijr^-ftiUMfcr. 

Is a bara 'right of occupant^ 
nudrir the rimt law transferable 


irrespeotive of the will of theaemin- 
dar. — XX., W. R , p. 478. 

Former admSasioai r8Bdare4 Bafatory bjr 
subseqaent oooarrences. 

In a suit for a share of certain 
property where thetdefeuoe was 
rested upon a Mukururee deed 
under which the defendants alleged 
that their predecessor and them- 
selves had had possession, the Lower 
Appellate Court gave effect to cer- 
tain supposed admissions without 
noticing matters which had been 
noticed in the judgment of tbe first 
Court as having occurred subse- 
quently to tbe admissions and 
rendered them nugatory : held, that 
the Lower Appellate Court’s deci- 
sion was erroneous and ought to be 
reversed.— C. H. C. (Couch, C. J. 
and Glover, J.) — 17th November 
1873 — Luteboomun Lall — XX., 
W. R., p. 480. 

Parnkiuion to bring » fredi luit, under 
See. 97p Act VIII. of IS59^ not recorded 
through inadvertence— BeView. 

A plaintiff having, under Act 
VlII. of 1859, Section 97, asked 
leave to withdraw his suit witii 
permission to bring a fresh suit, 
tbe Moonsiff granted the prayer ; 
but the permission to bring a fresh 
suit WAS, through iuadvertenoe, 
not recorded on the petition. Suh- 
s^aently the Moonsiff made an 
order giving plaintiff this permis- 
sioB : Held, that there waa nothing 
to prevent the passing of such an 
order, which was in the nature- of a 
review of the briginsl order, and 
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thafc it w»* the Moonnff'v iateotion 
to give the pernifsuon, which intent 
tiofl had not been expresecdthroagh 
inadvertence. — C. H. C. (Glover, 
J.)— 27th Aug. 1873— Pearee Mo* 
hnn Dutt — XX., W. R., p. 401, 

^ 

Appeal* from ex parte deoisSone— DeeU- 

rRtory suit. 

Held (in concnrrenoe with the de* 
oisiodR at pe 450^ X.| W. B., and p. 
161, VL> Bombay Reports; and 
differing from that in p« 109, 111*, 
Madras Reports), that a special ap- 
peal lies from an eeif parte decision 
passed by an Appellate Court in 
regular appeal. 

Where there has been a clear 
dispute as to title, a suit for declara- 
tion of title is maintainable whether 
plaintiffs have been disturbed or 
not in their possession. — C. H. C. 
(Markby and Birch, J. J.)— 28th 
August 1873. — Paran Chunder 
Ghose — XX,, W. R., p. 402. 

Appellate Court'^-Groaudi of Deoision^ 
RemanclB. 

It is the duty of the Appellate 
Court, when it reverses the deci- 
sion of the first Court, and more 
especially when the judgment of 
the first Court is full and cogent, 
to point out the grounds on which 
it eomes to a different conclusion. 
Where a District Judge had omit- 
ted to do so, and having left the 
country oonld not be req[aired to 
supply the omission, the High 
Court being unable to m4ke/^e 
ordinary presumption that he fand 
iully considered the evidence, set 


aside thcjiidgment, a«d riBaNMi4eir 
the case to be heard de * 

C. H. C. (Merkby and.Biroh, J. J.) 

— 39th Aug. 1878— Krii^ Chnndee 
Chuokerbuttyi— XXi, W.R„p.408k 

Buhaaomuat of B«8t~*V«im of Notioo— 
Sp«oifie*tioa of Holding*. 

A notice of enhancement ought . 
to state distinctly the several hold^ ' 
ings the ren^ of which is sought to 
be enhanced, the amount of en* 
hanced rent that the tenant is liable 
to pay for each, and the grounds of 
the claim in each instance. If a 
suit for enhaucement is decreed 
where the notice, though embracing 
several holdings, was not in that 
form, the defendant is entitled to 
have specified what the enhanced 
rent for each holding is, so that he 
may be able to relinquish any one 
of them and retain the other#.— 
C. H. C. (Couch, C. J. and Glover, 
J.) — Ist September 1878 — Dwarka 
Nath Haidar— XX., W. B., p. 404, 

S*1« of • Deor**— AneUoa<ptircli«*er— 
AMiguee— Li«n. 

Where the rights and interests 
of decree, holders in a decree are 
sold in execution, the party pur- 
ofaasing bonifide without any know- 
ledge of a previous assignment of 
those rights and interests, is enti- 
tled to the proceeds of the pur- 
ebased decree free from any trust 
or obligation in favour of the as-, 
signees.— C. H.. C. (Phesr ^di 
Mbriis, J. J.)— Ist SeptemW^: 
.1878»— Nunbuk Sahoo<wX&j 
R., 408« 
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Aasiffnee'^Execution Judgiiieat*‘ddbtor'B 
remedy^ 

The assignee of a decree having 
obtained execution of it in the De- 
puty Collector’s Court under cover 
of a declaratory and mandatory 
decree of the Civil Court, which 
latter decree was set aside in ap- 
peal, a suit was brought against 
the assignee to recover the money 
which he had obtained by means 
of the execution proceedings : Held 
that the judgment-debtor or his 
representative (plaintiff) had no 
title to recover the money, unless he 
could show that ho had been in 
some way defrauded by the trans- 
action ; the proceeding of the De- 
puty Collector giving him no 
cause of action by the mere fact 
of having teen ultra viree, or not 
done in full exercise of judicial die- 
cretion— C. H. C. (Phear & Morris, 
J. J.)— Ist Sept.1873— Ramgobind 
SiDgh-XX.,W.R., p. 406. 

Set off— Crosi-auit — Act VIII. of 1869 
Sees. 195 And 121. 

"Whero a defendant claims a right 
of set-off arising out of one and 
the same transaction as that in 
which the suit originated, it is not 
equitable to drive him to a cross- 
suit ; a decree under Act VIII- of 
•1869 Sec. 196 and the latter portion 
of Sec. 1 21, being of the same effect 
and subject to the same rules as if 
it had been made in a separate suit. 

C H. C.(Xemp and Glover, J.J.) 

-2nd September, 1873-Rudra 
Ram Deb-XX., W. R., p. 410. 


Purchase by Putnaedar of Zemiedarea 
shares— ^Liability for Roat— Sot«oif. 

The four defendants obtained 
jointly a piitnee lease of Lot 
and subsequently pUi^hased; joint- 
ly 5 annas share if the Zemin* 
daree. Again defendants 1 and 2 
separated from 3 and 4, eacb tak- 
ing 8 annas of the putnee and Qi 
annas of the Zeraindaree j and then 
defendants 3 and 4 sold their Ze- 
mindaree right in 2 annas and 15 
gundas share to K., the plaintijBV 
retaining 5 gundahs share on their 
own account. Plaintiff sues to re- 
cover the rent of 2 annas and 15 
gundas from defendants 1 and 3, 
who deny plaintiffs* clairai while 
they admit that they are liable for 
8 annas rent of the putnee, treat- 
ing themselves as their own Ze- 
mindars for 2i annas share in the 
Zemindaree^ and they allege pay- 
ment of 54 annas of the putnee 
rent to the 8 annas shareholder in 
the Zemindaree, and a set-off 
against the other 24 auuas against 
their own claim as Zemindars. 

Held that as defendants I and Z 
were strangers to the transfer of 
the rights of defendants 3 and 4 to 
the plaintiff, they have, as between 
themselves and the plaintiff, a right 
still to do what they did formerly, 
namely, set-off their putnee liabili- 
ty against their Zemindaree right. 
— C.*"h. C. (Markhy and Birch, J. 
J.) 2d September 1873— Gooroo 
Dyal Chnekerhutty—XX., W. B., 

p. 409, 
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CALCUrtA HIGH COURT. 

The Zith Oeioder, 1878. 

Thb Hon'blb a. G. Macfbibsow 
and G. G. MoBBJd, Judges. 

Tub OoicEifi vs. Nobiu CavimBR 
Banrbjeb. 

Disagreemetit between Judge and 
Jury — Reference to High Court 
—Act X 0/1872, See, 26^— Act 
XLr.ofmo,Sec. 84. 

Ualess the verdict of a Jury ii clearly and 
patently wrong and unsustainable on the evi*- 
dence, it should not be set aside. 

The fact of uosoundness of mind is one which 
must be clearly and distinctly proved, before 
any Jury is justified in returning a verdict 
under Section 84 of the Penal Code. 

Macphbeson, J. — The Jury in 
this case have found that the pri> 
Eoner caused the death of his wife, 
hut that he is not guilty of murder, 
because when he killed her he, by 
reason of uns rundness of mind, was 
incapable of knowing that he was 
doing an act which was wrong or 
contrary to law. The Sessions 
Judge, disagreeing with the verdict 
of the Jury as regards the unsound- 
ness of the prisoner’s mind, was of 
opinion that be ought to have been 
convicted of murder, and he has 
(under Section 263 of the Criminal 
Procedure Code! submitted the 
case to the High Court, considering 
it necessary for the ends of justice 
to do BO. It thus becomes neces- 
sary for us to deal with the ease 
submitted to ns as with an ap)^, 
which we read as meaning an appwl 
by the proseontion : andby theprCK 
visions of Section 268, we haire au- 


thority taoonviot thaaeouMsd 
on the facts, and ho pass nsm 
accordingly. - - : 

In the “grounds” record^ by 
the Judge, as required by oeotiqi] 
464, he says that in his opinion tlu 
verdict is opposed to the evidenet 
on the record ; that the accused was 
not of unsound mind ^ and that he 
committed the offence of murder; 

There is really but one question 
before us,— that as to the state of 
the prisoner’s mind at the time be 
caused his wife’s death. That he 
did cause her death cannot be seri- 
ously., doubted. The Jury have 
found as a faot that he did, and the 
Sessions Judge agrees with them 
as to this. And that this finding 
is correct is, we think, conclusively 
shewn by the evidence. 

The learned counsel for the pri- 
soner has contended that as, under 
Section 257 of the Criminal Pro- 
cedure Code, it is the duty of the 
Jury (as distinguished from the 
duty of the Judge) to decide which 
view of the facts is true, this Court 
cannot disturb, or at any rate 
ought not to disturb, the verdict 
of the Jury, if there is on the re- 
cord any evidence whatever in sup- 
port of it. But Section 257 must 
be read as qualified by Sectiou 263, 
the effect of which is that, if the 
Judge disagrees with the Jurjr and 
submits the case to the High Court, 
the whole matter is opened np,— 
the High Court must treat the CMfi 
as before it on appeal, may Cfshvipti 
the Rocused person on the fitotii, ah^ 
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if it does convict him, shall pass 
the proper sentence upon him. We 
quite agree, however, that the powers 
given to this Court by Section 263 
arc not to be lightly exercised, and 
that the unanimous vedict of a Jury 
ought not to be set aside, even if 
the Sessions Judge disagrees with 
it, unless that verdict is clearly and 
patently wrong and unsustainable 
on the evidence. If there were any 
substantial doubt in this case, we 
should certainly not disturb the 
verdict. It appears to us, however, 
that there can be no reasonable 
doubt about the matter. 

Without saying that there is on 
the record absolutely nothing which 
could be said to afford some evi* 
dcnce of unsoundness of mind, we 
have no hesitation in saying that 
there is scarcely any such evidence, 
and that such as it is, it is wholly 
unreliable a"nd worthless for the 
particular purpose of proving insa- 
nity. 

Witnesses speak of the intensity 
of the prisoner's rage and grief when 
he heard of his wife^s alleged infide- 
lity a day or two before the murder, 
of his rolling on the ground in his 
passion, of his eyes being red or 
blood-shot, and of his skin being 
hot. They also tell how, when he 
had struck down bis wife, he came 
out of the house, calling aloud that 
he bad killed her, and voluntarily 
giving himself up to a chowkeedar 
that he might be dealt with accord- 
ing to law for what he had done. 
These points are j:elicd op as shew- 


ing .insanity. It may be that if 
there had been substantial evidence 
of the prisoner’s unsounduess of 
mind, these facts, or some of them 
might have been deemed to be cor- 
roborative of it. Bfft in themselves 
these facts, whether taken singly 
or together, are no real evidence of 
unsoundness of mind, for there is 
not one of them which might not 
in the natural course of events have 
been found to exist in the case of a 
man who was perfectly sane, but 
was laboring under the influence of 
great grief and passion. 

It is not because a man commits 
a very horrible murder, or because 
he commits it while laboring under 
strong passions and feelings, that 
therefore the world is to assume 
that he must have been insane when 
he committed the deed. The fact 
of unsoundness of mind is one 
which must be clearly and distinctly 
proved, before any Jury is justified 
in returning a verdict under Section 
84 of the Penal Code. Every man 
is presumed to be sane and to pos- 
sess a sufficient degree of reason to 
be responsible for his crimes, until 
the contrary is proved. 

Here it is not attempted to be 
proved that, prior to this occurrence, 
the prisoner ever at any time shewed 
any symptoms of insanity. It is 
not even suggested that the prison- 
er was of unsound mind until he 
heard the reports which caused him 
two days afterwards to take his 
wife’s life. Nor is it alleged that 
he was of unsoupd mind subse- 



Criminal the EsaAi* companiok, 


queotly, at the time he was triedi 
or at any other time. And not a 
single medical witness, nor even 
the Jailor who has bad him in cus- 
tody since the murder (which took 
place in the end of May), has been 
called to speak as to the prisoner's 
mind beings unsound. The ease 
proved is simply that the prison* 
er, who was employed in a Govern- 
ment Printing Press in Cal- 
cutta, and up to that time was of 
sound mind, went from Calcutta on 
the 24th of May to visit bis wife, 
who was living in her father's 
house ; that almost immediately 
alter reaching his father-in-law's 
house, ho became aware of certain 
rumours as to his wife's infidelity ; 
that he (and apparently not with- 
out cause) believed these rumours 
to be true, and considered that her 
father was very much to blame in 
the matter ; that he was passionate- 
ly angry and greatly grieved at 
what ho heard, and removed his 
wife from her father's house to that 
of an aunt (didUma), who lived 
close by ; that he resolved to bring 
his wife away with him back to 
Calcutta, but was afraid (and very 
likely with good reason) that he 
would bo prevented from doing so 
by those who bad led his wife as- 
tray ; that he took his wife back to 
her father's house on the 27th, say- 
ing that on the next day he would 
take her to Calcutta ; that the same 
evening, seizing the opportunity of 
his being in the house alone with 
his wife, he murdered her ; aud i 


that, having murdered her, he raa 
out of the house crying aloud that 
be had done so, and went and de* 
livered himself up to a chowkeedar, 
saying be had killed bis wife and 
he might deal with him as the law 
directed. 

The prisoner has confessed the 
.whole matter at length before the 
Deputy Magistrate, and subse- 
quently before the Magistrate. 
And the statements made by him 
arc borne out in all substantial res- 
pects by the evidence of the witness- 
es who have been examined. It is 
clear that the murder was commit- 
ted owing to the unhappy position 
in which the prisoner considered his 
wife and himself to be placed. He 
did the deed under the influence of 
anger, jealousy, and grief. No 
doubt any person placed in the po- 
sition in which he was, or believed 
himself to be placed, is much to be 
commiserated. But there is abso- 
lutely nothing on the facts before 
us from which any reasonable'person 
can conclude that the prisoner was 

incapable of knowing the nature 
of the act," or that he was incapa- 
ble of knowing that he was doing 
what was wrong or contrary to law. 
On the contrary, all the evidence 
shows that he knew the nature of 
the act perfectly well, and knew 
that it was wrong and that it was 
contrary to law. 

On the whole, we think the veiv 
diet of the Jury so utterly wrong, 
and so entirely against the evidence^ 
that we consider that the Judge 
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acted ri^*'btly in submitting the case 
under Section 263 ; and that it is 
our duty to convict the prisoner on 
the facts. 

We find that the prisoner has 
committed culpable homicide a* 
mounting to murder; and we sen- 
tence him (under Section S02 of 
the Penal Code) to transportation 
for life. 

CALCUTTA HIGH COURT. 

The ISlA September, 1873. 

The Hon'ble F. A. Glovbh and 
E. G. HiHCH, Judges, 

Skieam Chunder Halder, Petr., 
versus 

The Chairman op the Howrah 
Municipality. 

Making Bricks — License^ Act III, 
(B, G,) 0/1864, Sec. 77. 

Section 77 of Act III. B. C. of 1864 refers 
to the burning of bricks for trading purposes, 
and not to cases where bricks are made for 
the particular use of the person burning 
them. There is nothing in that Section 
which makes it an offence to make bricks 
without first takiug out a licence. 

Glover, J. — We think that this 
rule must be made absolute. The 
Junior Government Pleader, who 
has appeared on behalf of the 
Chairman of the Municipality, says 
that no one is permitted to make 
bricks whether for his own sake . or 
for sale without first taking out a 
license. The only section of Act 
HI. (B. C.) of 1864 which could 
be applied to this case refers to 


making bricks, or doing other 
things with reference to trade. 
There is nothing in the Section 
which applies to a person making 
bricks for his own use, or which 
makes it an offence^against the 
Municipal Regulations so to make 
them, without first taking out a 
licence. Now the petitioner's af- 
fidavit is to the effect that those 
bricks were used for his own pur- 
poses, and that before commencing 
to make them he got the permission 
of the Chairman to excavate ground 
for the purpose. The permission 
is filed, is signed by the Secretary 
to the Municipality, and is stated 
to have been given in the terms of 
the order ; and in that document 
the petitioner has permission given 
him to burn bricks for his own use. 
How after giving this permission 
(and there is an affidavit to the 
effect that the bricks when made 
were only employed by the peti- 
tioner for his own use,) the Chair- 
maui or rather the Municipal 
Commissioners acting under the 
orders of the Chairman, could have 
fined the petitioner for burning 
bricks without a license under 
Section 77 of the Act, is not easy 
to see. That Section, as I have 
said, refers to the burning of bricks 
for trading purposes, and not to 
cases where bricks are made for 
the particular use of the person 
burning them. It appears to us 
that this fine has been improperly 
levied on the petitioner, and that 
it should be returned to him. 
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High Court of Judicature at Fort William in Bengal. 

ICOTIPIOATIOK. 

Thr rollowinq- rules made by the Court of Judicature at Fort 
William in pursuant to section 20, clauses 1, 2 and 3, of* the 

Court Kees Act, 1870, having been confirmed by the Lieutenant-Gover- 
nor of Dcnu'al, and Fauctioued by the Goveruor-Oeneral Oi India ia 
Con noil, are now published. 

High Court, the 23/v/ February 1874. 

H. J. S. Cotton, Ofg. RegUirar. 


Ru^ee framed by the High Court of Judicature at Fort William in, Bengal 
Zft accordance with Clause 1, Section 20 oftke Court Fees Act of 1870 
dechring the Fees Chargeable for Sen ing and Kxecufing Processes 
issued by the IVgh Court in its At^pellate Jurisdiction, and by the 
other Cioil and Revenue Courts established within the limits of such 
Jurisdiction, 

RULE I. — The fees exhibited in the following table shall be charged 
lor serving and executing the several processes against which they 
are respectively ranged :~ 


TABLE OF FEES. 


Part I. — In the High Court, Appellate Jurisdiotion* 

Proper Feo. 

Rs. A. P. 

Article 1. — Every summons, subpoena, rule, notice, proclama- 
tion, injunction, or other order not elsewhere 
specified in this table, Part L ... .,300 


Article 2.— -Every commission to make a loc{il investigation or 
to take evidence, or lor any other purpose— 

(a) in respect of the commission .. .,.3 0 0 

(b) in respect of the remuneration of the Com- 

missioner, I. e., person who i' to execute Such sum ai 
the commission, per diem ... ... JJJ ®y 

Note , — A sum sufficient to cover the daily fee (h) for such period as may 
be fixed by the Cuurt for the purpose of executing the commissiou must be 
paid ill addition to the fee (rr; at the time when the commission is issued ; 
anil, if tho commission is not completely executed within the period so fixed, 
a further sum, sufficient to cover the daily fee (6) for the excess period ex- 
tending from the end of that fixed period up to, and iuclusive of, the date of 
the complete execution of the con^mission, must be paid before the Comtnis- 
fliouer’s report or other return to tho commission is used. 
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Rules. 


Ks. A. P. 

3.— Every warrant for arrest of the person ... 8 0 0 

Part IL — In the Courts of Judges and Subordinate Judges, and in the 
Revenue Courts when the suit in the Revenue Courts in which the 
process is issued is valued at a sum exceeding Rs. 1,000--* 

^ Rs. A. P. 

Jrtich l.~Every summons, subpoena, notice, proclamation, 
injunction, or other order not elsewhere specifi- 
ed in this Table, Part XL... ... ...2 0 0 


Article 2.— Every commission to make a local investigation or 
to take evidence, or for any other purpose— 

(a) in respect of the commission ... ... 2 0 0 

{b) in respect of the remuneration of the Com- 
missioner, i. e„ person who is to execute 
the commission, per diem ... ... 3 0 0 

Note . — A sum sufficient to cover the daily fee (h) for such period as may 
be fixed by the Court for the purpose of executing the commission must be 
paid ill adilition to the fee (a) at the time when the coramissiou is issued; 
and, if the commission is not completely executed within the period so fixed, 
a further sum, sufficient to cover the daily fee (6) for the excess period ex- 
tending from the end of that fixed period up to, and inclusive of, tbo date of 
the complete execution of the commission, must be paid before the Commis- 
sioner's report or other return to the commission is used. 

Rb. a. P. 


Article 3. — Every process of attachment of property by notice 

or proclamation .. ... ... ...200 

Article 4. — Every process of attachment of property by actual 
seizure— 

(c) in respect of the warrant of attachment ... 2 0 0 

\d) in respect of each man, necessary to ensure 
safe custody, who is left in possession, 
perdiem... ... ... ...060 

Note . — A sum sufficient to cover the daily fee (d) for a period of at least 
one month must be paid in addition to the fee (c) at the time when the pro- 
cess is obtained ; and, if the attachment is continued beyond the month, a 
further like sum for the next month must be paid two clear days before the 
expiration of the month which has been already paid for, and so on for each 
ensuing month, otherwise the man or men in possession will be removed. 


Rs. a. P, 

Article 5.— Every process of attachment by the arrest of the 

person ... ... ... 15 0 0 

Article 6. — ^Every order for the sale of property— 

tfi) in respect of the order of sale 2 0 0 

(/) ^uy of poundage on the gross amount 
, realized by the sale up to Ks. 1,UOO ... 2 per cent, 
together with a further fee on all excess of 
gross proceeds beyond Bs, 1,000 of ... 1 per cent. 
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Note . — The portion (e) of thie fee must be paid when the process is ob« 
tainod, and the poundage (f) must be paid at the time of making the appU^ 
cation for payment of the proceeds of sale out of Court, as hereinafter pro* 
vided. 

Part III. — In the Courts of Moonsiffs and of Small Causes^ and in the 
Revenue Courts, when Part 11. does not apply — 

Rs. A. P. 

Article l.-^Every summons, sabpmna, notice, proclamation, 
injunction or other order not elsewhere speci- 
fied in this Table, Part III. ... 1 0 0 

Article 2. — Every commission to make a local investigation, 
or to take evidence, or for any other purpose — 

(a) in respect of the commission ... ...10 0 

(b) in respect of the remuneration of the Com- 

missioner, i. e.y person who is to execute the 
commission, /?€?• diem ... ... ...3 0 0 

Note. — A sum sufficient to cover the daily fee (b) for such period as may 
be fixed by the Court for the purpose of executing the commission must be 
paid iu addition to the foe (aj at the time when the commission is issued ; 
and if the commission is not completely executed within the period so fixed, 
a further sum sufficient to cover the daily fee (bj for4iie excess period, ex- 
tending from the end of that fixed period up to, and inclusive of, tiie date of 
the complete execution of the commission, must be paid before the Commis* 
sioner’s report or otlier return to the commission is used. 

Es. A. P. 

Article 3. — Every process of attachment of property by notice 

or proclamation ... ... ... 1 0 0 

Article 4. — Every process of attachment of property by actual 
seizure — 

(c) in respect of tbe warrant of attachment 10 0 

\d) in respect of each man, necessary to en- 
sure safe custody, who is left in possession, 

pet diem ... ... ... ... 0 4 0 

Note . — A sum sufficient to cover the daily foe {d) for a period of at least 
one mouth must be paid in addition to the fee (c) at the time when the pro- 
cess is obtained ; and if the attachment is continued beyond the month, a 
further like sum for the next month must be paid two clear days before the 
expiration of the month whioh has been already paid for, and so ou for each 
ensuing month, otherwise the man or men in possession will be removed. 

Article 6, — Every process of attachment by the arrest of the 

person ... ... .»• ... 5 0 0 

Article 6.— Every order for the sale of propettv-^ 

(e) in respect of tbe order of sale ..,10 0 

(f) by way of poynd^ on the gross. amount 

realized by the si^ up to Rs. 1,000 2 per cent. 

together with a further fee on all excess of 

gross proceeds beyond Rs. 1,000 of »>. 1 per cent. 

i 2 
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Hubs, 


Note , — The portion (e) of this fee must be paid when the process is ob* 
tained, and the poundage (f) at the time of making the application for pay- 
ment of the proceeds of gale out of Court, as hereinafter provided. 

• 

RULE II.—- Notwithstanding* Rule I., no fee shall bf chargeable 
for serving and executing any process, such as a notice, rule, summons or 
warrant of arrest, which may be issued by any Court of its own motion, 
solely for the purpose of taking cognizance of, and punishing any act 
done, or words spoken, in contempt of its authority, 

RULE III. — No process which comes within the operation of Rule 
I. shall be drawn up for service or execution, except upon an application 
made to the Court for that purpose in writing* on a document bearing 
iirt n its face stamps not less in amount than ilie ice which by Rule I. is 
directed to be charged for serving and executing the process so sought 
to be drawn up. This application may, however, at the option oi the 
party making it, be included in the petition by w bieh he moves the 
Court to order the process to isriie, but in that case the peli'ion must 
bear the requisite stamps for the process fee in addition to such stamps, 
if any, as are needed for its own validity ; and, in either cate, the filing 
of the a]>])Iicatiou thus duly stamped shall constitute payment ol the fee 
chargeable lor the process. 

RULE IV. — In eases which arc covered by the note to Article 2 of 
Part I , and the note to Articles (2) and ol Paits IL and ill. of tho 
Table of Fees in Knie L, the additional Ice which may become payable 
after the process has been actually issued shall be paid by filing a written 
rcqiiifeititjii to the Court to receive the fee, which d( enment shall bear on 
the face of it stamps not less in amount than the additional fee, together 
with a uv inorandum of the purpose for which it is jaid. 

RULE V.— The proceeds of a sale effect td in execution of any 
decree will only be paid out of Court on an apj)liciition made lor that 
purpose in writing, and the additional fee f/j, Article \6), Paits II. and 
III., must be paid by stamps affixed to, or impressed upon, the first of 
such applieiitions; whether it be or be not made by tlie person who ob- 
tained the order for sale, or whether it does or docs not extend to the 
whole of the proceeds No fee wiU he vhargeable upon any such applica- 
tion 0ttb$equeQt tortile first* 
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N. B . — Tho fees paid iu pursuance of these Uules must in all proceed- 
iairs be deemed and treated as part of the uocessaiy aud proper costs of the 
portj who pays them. 


R. Couch. 


F. B. Kemp. 

Louis S. Jacksom. 
J. B. Pheak. 

A. 0 . Macpiiesson. 
W. Marshy. 


F. A. Glover. 
Charles Pomtiybx. 
W. Ainslir. 

£. G. Birch. 

G. G. Morris. 


Rules framed by the High Court of Judicature at Fort William in Bengal 
ire accordance with Clause II., Section 20, of the Court Fees* Act, 
1870, declaring the Fees chargeable for Service and Execution of the 
several Processes in the Courts of Magistrates. 


I. --The fees hei’cinaftor mentioned shall be chargeable for serving and 
executing the process to whicii the fees are respectively attached, viz : — 

Rs. A. P. 


( 1 ) 

( 2 ) 

( 3 ) 

( 4 ) 

(5) 


( 6 ) 


Warrant of arrest 


Summons 


i For the warrant in respect of one 
person 

In respect of every additional pereon 
named therein 

For the summons in respect of one 
person or of tho first two persons 
residing iu the same place 
In respect of every additional per- 
son named therein 


Proclamation for ab- 

rSiri'/i.'c: 


Cl*. Procedure 
Proclamation for wit- ' 


ness not attending, 
Section 353 
Warrant of attach- 
ment 


For tho proclamation 


For the warrant 


Where it is necessary to place Officers in 
charge of property attached, for each Of- 
ficer so employed, per diem 
Warrant of levy of 
fine or of mainto- 
nance to wife, child- 
ren, &o. 


For the warrant 


and a percentage on tho amount of fine or 
maintenance levied, viz., 2 per cent, on sums 
not exceeding K& 100 ; and where the sum 
exceeds Rs. 100, then 2 per cent, on Rs. 
100, and 1 per cent, on the amount of 
excess. 


0 

0 

2 

1 

1 

0 

1 


0 0 
4 0 

8 0 
0 

0 0 

0 0 
0 0 

4 0 
0 0 
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Rules. 


(7) Written order For the order 1 0 0 

(8) InjunctioD ... For the injanctiou 10 0 

(9) Notice ... For the notice 10 0 

II. — Nothing herein contained shall be deemed to authorize the levy- 
ing of any fee for any snmmona to attend as a juror ^r assessor in a 
Court of Session j and no fee shall be chargeable on any siich summons. 

III. — No fee shall be chargeable in advance on any process of a 
Criminal Court in any case where the prosecution is on the part of Go- 
vernment^ but it shall be competent to any Magistrate in such case, if 
the accused is convicted^ to order that such fees shall be paid by the 
accused, or any of them, in like manner as if such fees bad been paid by 
the prosecutor in the first instance. 

IV. — Where any percentage is directed by these rules to be taken 
upon amounts levied as fines or maintenance, such percentage shall be 
deducted from the proceeds of any property sold, or shall be paid together 
with the amount levied, and with the other costs of process as stated in 
the warrant. 

V. — When a proclamation has been issued for an absent witness, if 
the witness shall afterwards appear, and the Court shall be of opinion 
that such witness had absconded or concealed bimself for the purpose of 
avoiding the service of a warrant upon him, such Court may order the 
witness to pay the cpst of the proclamation. 

VI. — In districts named in the margin, where the sub-divisional 

Rajshahye. Bcerbhoom. system has not been fully introduced, in every 

Biigrah. Cachar. case where a process has to be executed at a dis- 

Noa^^^r^ tancc more than 25 miles from the Court from 

Rungpore. Singbhoom. which it is issued, an addition of one-fourth is to 

Bancoorah. Nowgong. be made to the fee chargeable, and if more than 

50 miles, an addition of one-balf. 

R. Couch. P. A. Glover. 

F. B. Kimp. Charles Pontipex, 

Lcuis S. Jackson. W. Ainslie. 

J. B. Phear, E, G. Birch. 

A. O. Macphersok. G. G. Morris. 

W. Mars3T» 
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Onus Ptobandi — Enhancement^ 
irriiten Sfakment — Section 17 
Act X of 1859. 

The onus in a suit by a landlord 
for onhancemeat under Section 17 
Act X. of 1859, on the ground that 
the productiveness of the land has 
increased, rests on the plaintiff who 
must prove that the productiveness 
was increased otherwise than by 
the ageucy or at the expense of 
the ryot. 

The general rulo of evidence is 
that if, in order to make out a title, 
it is necessary to prove a negative, 
the party who avers a title must 
prove it. 

A written statement put in by a 
defendant is not a plea by way of 
confession and avoidance, and the 
whole statement must be taken to* 
gether. — C. H. C. (Peacock, C. J., 
Bayley, Seton-Karr, Phear, and 
Maepherson, J. J. ) 81st January 
1868. — Poolin Behary Sen — IX., 
W. R., p. 190. 


Special Appeal — Sale set aside for 
irregularity — Section 257 Act 
VIIL of 1859. 

No special appeal lies against an 
order of the Judge, on appeal, set- 
ting aside a sale for irregularity 
under Section 257, Act VIIL of 
1859. — C. H. C. (Peacock, C, J., 
Seton-Karr, Maepherson and Hob- 
house, J. J. ; Jackson J., dissenting) 
~Srd February 1868— Kooldeep 
Narain Singh, IX., W. R., p. 219. 


Execution — Debtor purchasing 
cret agaimt a co-debtor — Appeal 
One of several judgment-debtors 
who purchases a decree against 
himself and bis co-debtors cannot 
issue execution against his co-debt- 
ors, and recover from them tho 
whole amount of the common debt* 
His only remedy is to sue them in 
a regular suit for contribution, and 
to compel them to pay him their 
shares of the amount for which the 
decree was purchased. 

An appeal under Section 11 Act 
XXIII. of 1861 against the order 
for execution would not affect a 
purchaser at a sale under the exe- 
cution. — C. H, C. (Peacock, C. J., 
Bayley, Seton-Karr, Phear, and 
Maepherron, J. J.) — 8rd February 
1868 — Degumbureo Dabee, IX., W. 
a., p. 230. 


Majority — Act XL. o/1858 — Re- 
gulations X. and XXFL ^1793, 
Every pei-son, not bein^ n Euro- 
pean British subject, wbo has not 
attained the age of 18 years, is a 
minor for the purposes of Act XL. 
of 1858, and, iiiiless he is a proprie- 
tor of an estate paying revenue to 
Government, who has been taken 
under the jurisdiction of the Court 
of Wards, the care of his person 
and the charge of his property are 
subject to the jurisdiction of the 
Civil Court, and he is a minor 
whether proceedings have been 
taken for the protection of his pro- 
perty or the appointment of a gaar« 
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dian or not. — C. IL C. ( l^cacock, 
C. J., Bay ley, Jackson, Macpher- 
6on nnd MitUT, J J.)— 7th Aui^ust 
1868 — Madhusiulun Manji, 1., B. 
L. R., p. 49. (F. ll). 

Refusal to Regut er^Reghf ration 
Act (XX, of 1866) Secs. 49 and 
82 to 84 — Evidence — Act VI IL 
e?/ 1859, Secs. 1 and 15. 

A, brought a suit in the Moon- 
giff’s Couit against B. and C., 
alleging that tlujy had sold out- 
right to him by saf kobala certain 
landed property for lls 800, which 
was duly paid • that the kobala was 
executed ; that possession was given 
to him ; that B. and C. set up before 
the Deputy Registrar fraudulent 
objections to the effect that a sti- 
pulation to return the property to 
the vendors on the repayment by 
them of the consideration- money, 
bad not been embodied in the deed, 
and that part of the consideration- 
money was still unpaid ; that, there- 
fore, the Registrar refused to exe- 
cute the deed ; that in fact there 
was no such stipulation as set up 
by B. and C. ; and that the whole 
of the purchase-inoney was paid ; 
and it was stated in the conclusion 
of the plaint that the suit bad been 
instituted - to set aside the fraudu- 
lent objections, nnd to establish 
the full title of A. as purchaser. 

//efW, the suit would not lie. 
The unregistered deed could not 
be admitted in evidence, nor parol 
evidence of the contract be given 
under which A. alleged that he ac« 


quired his title. A, ought to have 
proceeded under Sec, 88 of Act XX. 
of 1866 — C, H. C. { Peacock, C. J., 
Bay ley, Jackson ami Mae[)herson 
J. J. ; Milter, J, disselitlenfe ) — 7th 
August 1868— Sheik* Kuhmutulla, 
— L, Br L. R., p. 58 (F. li.). 

Damages — Breach of Covenant in 

Lcise^Act VIIL of 1859, Sec. 7. 

A. recovered from B , under the 
terms of the lease set out in the 
ease preceding’, a refund of the ex- 
cess of rent paid ly him in respect 
of the years 18()1,1862 and 1868. 
While that suit was peiuling, B. 
recovered from A., rent at the same 
rate in respect of the three suoceed- 
ing years. Held, that A. was en- 
titled to bring another suit against 
B. for damages in respect ot the 
excess of rent paid by him during 
the years subsequent to the insti- 
tution of the prior suit. — C. H. C., 
(Peacock, C. J., Bnylcy, Jackson, 
Maephersou and Mittcr, J. J.)— 
§th August 1868— Rajah Nil Money 
Singh— I, B. L, R., p. 97, (F. B.) 

Special Appeal — Act VIIL of 1859 
Sec, 347. 

No appeal lies asrainst an order 
rejecting an application for the re* 
admission of an appeal under Sec- 
tion 347, Act VIII. of 1859 — C. 
H. C. (Peacock, C. J., Bay ley, 
Jackson, Macplierson and Mitter, 
J. J.)-9th August 1868— Amirud- 
den— L, B. L, R., p. lOJ, (F. 
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I. 

LAW OP BILLS AND NOTES. 

1. A. bill of ejrc/ianffe is an un- 
conditional written order addressed 
by A to li, directing him to pay a 
sum of money, named therein, to C. 

In this case, A (who is called the 
drawer of the bill) is said to draw 
upon B, who is, therefore, called 
the drawee \ and C, the person to 
whom the money is to be paid, is 
on that account called the payee. 

The drawer may be himself the 
payee, and he may direct B to pay 
Jiim simply, (as by the words pay 
to ine,^') or to pay to him or bis 
order, (as by the words pay to 
me or my order/') 

The drawer having written this 
order, it should he prestMited to the 
drawee to receive his assent. If 
the drawee assents to it, ho Jn this 
country} testifies such assent by 
writing hi.s name across it, which is 
called accepting the hill or draft, 
after which the drawee is called the 
acceptor. If he refuses to accept, 
he is said to dkhnnor the draft or 
hill by non-ficceptaiice. 

When a person, in order to trans- 
fer lus interest in a bill, writes his 
name on the back, he is called an 
iudorHery and the person to whom 
his viglits are so transferred is call- 
ed an indorsee. Bills are often 
indorsed when the interest in them 
would pass without such indorse- 
ment, but in many cases it is ne* 
cessary to indorse a bill in order to 
pass aa interest therein ; as if the 

; 


bill be payable to the drawer or bis 
order, the drawer must indorse in 
order to transfer his interest, and 
if the bill be payable to C or his 
order, C must indorse. 

The drawer and C would in these 
cases be called indorsers, and the 
persons taking from them indorsees. 

When no such indorsement is 
necessary to transfer tlie interest 
in the bill, it is said to be payable 
to bearer ; and a person transferring 
without indorsement is sinaply call- 
ed the transferor, and the person 
who takes from him the transferee. 

The holder is, in the words of 
Mr. Justice Byles, ^Hhe person in 
actual or constructive possession of 
the bill, and entitled at law to re- 
cover its contents from the parties 
to it/' 

2. A promissory note is a writ- 
ten promise by A to B, to pay to 
B, or to B or his order, a specified 
sum on demand, or at a certaiu 
time. The person giving the pro- 
mise is said to bo the maker of the 
note, and occupies a position resem- 
bling that of the acceptor of a bill ; 
and the words transferor and trans^ 
feree, indorser and indorsee, and 
holder, are applicable with reference 
to notes, the same as to bills of 
exchange. 

An ordinary bank note is a bank- 
er's promissory note. 

3. Bills of exchange, being in- 
tended for the transfer and trans- 
mission to third parties of debts due 
by one man to another, the drawer 

supposed to be the creditor of tho 
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drawee, who is presumed to have iu i 
his hands effects of the drawer 
which the latter is desirous of trans* 
ferring^. 

An ordinary hanker^s cheque is 
a bill of exchange payable to bearer 
on demand. 

It is therefore for the drawer to 
consult bis convenience as to bow 
ha shall direct the drawee to pay 
the money (1), at what time, or 
{i) , at what place, and (3) , to whom. 

For instance, the bill may be 
payable (1) at sight, six months 
after date or after sight; (2), in 
London, or at Drummoiurs bank ; 
(3) , to the drawer or his order. 

Instead of directing the drawee 
to pay to the drawer or his order, 
the drawer may make the bill pay- 
able to a third person (naming him) 
or to such person or his order, or 
to bearer. 

If the bill is not payable to the 
payee^s order, it is not negotiable, 
and is of no use except to the payee. 
If it is payable to the payee's order, 
the payee, in order to transfer his 
right to it, must indorse it, and the 
person to whom he gives it will 
take the money on the bill at ma- 
turity, by virtue of the order testi- 
fied by ,the indorsement. 

If the indorsement be by'^ simply 
writing the indorser's name, as is 
usual, the bill is then payable to 
bearer, and passes by delivery ; 
though at each successive delivery 
an indorsement is often required 
for the security of the transferee. 
The same rules apply where the 


bill is payable to the drawer or his 
order. 

If the drawee is directed to pay 
^ to bearer,'' the bill neetis no in- 
dorsement to confer a title to the 
money, though indorsements are 
often given as the bill changes 
hands. 

Promissory notes may be made 
payable in the same way as bills, 
and with the same results. 

4, The acceptor is the person 
who is to be liable to the drawer 
on a bill, so long as it remains in 
the drawer's hands, and is aljffaysthe 
person primarily liable ; and when 
the drawer, by indorsement (which 
is in general necessary), transfers 
the bill to another, the drawer iu 
bis turn becomes liable, with the 
acceptor, to the holder of the bill^ 
and sodues every subsequent indors- 
er, the security thus increasing 
with each indorsement. 

The drawer is also liable upon 
every unaccepted draft of his which 
he transfers, for by so doing he 
makes an implied undertaking that 
upon presentment to the drawee it 
shall be accepted. 

5. The maker of a note occupies 
a position similar to that of an ac- 
ceptor of a bill, being the peison 
primarily liable^ and when the note 
is transferred by indorsement by 
the payee, the indorser likewise be- 
comes liable to the holder of the 
note, as does every subsequent in- 
dorser . — Smithes Hatidy^Book on 
the Law of Bills ^ Cheques^ 
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The receipt of the following Subscript 
tions lip to the Ibth March 1874 is 
thankfully acknowledged* 


Names. 

It, W, Hunter, Esq., Bombay Civil Service 
and Judje, Bulnagherry, Bombay Preai- 
dency^ 

Baboo Futtick Chunder Borroah, Extra 
Amstant Commmioner^Durrung^ Tezpore, 
Assam, 

Lakshman N. Joshi, Esq., Judge, Subordi* 
nate Civil Courts Jacohahady Upper Sindh 
Frontier District, 

E. R. Middleton, Esq., Deputy Magistrate 
and Deputy Collector, Scrampore, 

K. Jugatmadhadas Pantulu Gam, District 
Moonsiff of Parvaltpore, Vizagapatam 
District, Madras Presidency, 

Baboo Nobeen Kissen Mookerjee, M. A., 
B. L., Law Lecturer, special class, lloogh- 
ly College, 

Mr. V. Vencatacbellum Puntuloo, Deputy 
Collector, Hurpanahully Division, Bel- 
lary, Madras Presidency, ... 

G. O. Man, Esq., Pleader, High Court, N* 
IF. P., Jounpore, Oudh, 

Mr. Aba Vishnoo Poonavile, Subordinate 
Judge, Mahomed Khan's Tunda, Hydra- 
bad (Sind), 

Baboo Nil Chunder Chuckerbutty, Deputy 
Magistrate and Deputy Collector, Dinage^ 
pore, 

Baboo Peary MoUun|Mookerjee, M. A , B. L , 
Pleader, Calcutta High Court, 

Jujjunnath Icherarn, Esq., Extra Assistant 
Political Agent, Sanghud, Kattywar, Bom- 
bay, 

Baboo Chunder Cooiilar Mitter, Additional 
Moonsiff, Serampore, 

Baboo Nundo Kishore Doss, Deputy Magis- 
trate, Pooree, 

Baboo Troilokyanauth Mitter, M. A , B. L,, 
Law Lecturer, Eooghly College, 


Amount 

Date of expiry of pw 
sent subsoriptioD, 

Rs. 

10 

December ISTl* 

Rs. 

& 

Apsil 1874. 

Rs. 

10 

December 1874. 

Rs. 

5 

April 1874. 

Rs. 

10 

December 1874. 

Rs. 

5 

April 1871. 

Rs. 

5 

Do. 

Rs. 

6 

Do. 

Rs. 

& 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Rs. 

5 

Do. 

Bs. 

5 

Do. 

Rs. 

5 

Do. 

1 

Rs. 

9 

1 

Do. 
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Karnes. 


Amount. of expiry of pre. 

sent Bubfcriptiuii. 


P. Darby, Attorney -aU Law ^Kurrachee^ 

S'nul, ... ... ... Rs- 5 ^pril 1874. 

Mr. Nagardas Narattomdoss Nanavate, 

Acihvj Subordinate Judge, Sinnur, Zillah 

Nasicky District Tanna, Deccan, ... Rs. 10 December 1874. 

riabf*oSyaraa Churn Haider, Cri- 

minal Courts, Hooghlg, ... Rb. 9 January 1875. 

A. Cuppia, ]5sq., Pleader, District Court, 

Cuddapa, Madras Presidency, ... Rs. 10 December 1874. 

Baboo Hcobaram Chuckerbutty, Budaon, in 

Rohilcund, ... ... ... Rs» 5 April 1874. 

Baboo Hcni Chunder Cliatteijee, M. A., 

B. L., Pleader, Ilooghlt/, ... ... Rs. 5 Do. 

Boboo Nil Mad hub Bose, Pleader, Judge* s 

Court, Cuttack, ... ... Rs. 6 Do. 

Baboo Dwarkii Nanth Blmttachaijee, M. A., 

\i. li,, Additional Moonsiff, Commilla, ... Rs. 5 Do. 

Mir Ikbal Ali, Esq., Pleader, Oudh Courts, 

Protabgurh, ... ... ... Rs. 5 Do. 

Baboo Gobind Chunder Bose, Deputy CoU 

lector, Survey, Booghty, Rs. 5 Do. 

S. B. Johannes, Esq., Head Inspector, G, B, 

Police, Howrah, ... Rs. 5 Do. 

Baboo Sarat Chunder Dutta, Pleader, Sud- 
der Mooimff*s Court, Sylhet, ... Rs. G Do. 

Mr. Dinkor Govind Kalay, First Carkoon, 

MamledaFs Office, Uoolilee [near Dhar» 

war], ... ... ... Us. 5 December 1874. 

Baboo Umbica Churan Baneijee,, Pleader, 

High Court, Calcutta, .. ... Rs. 5 April 1874. 

Baboo TJpendro Chunder Mullick, B, L., 

Moonsiff, Serampore, ... ... Rs. 6 Do. 

Bab 00 Jauki Ram, President, Law Club, 

SuUanpore, Oudh, .. ... Rs. 5 Do, 

Mr. N. V. Ran^ranadhono Puntulu, Sea 
Custom Head Clerk, Gopalpore, Gan jam, 

Madras Presidency, ... Rs, 5 December 1874. 

Baboo Chandra Bhusun Chuckerbutty, 

Pleader, Judge's Court, Rungpore, ... Rs. 5 April 1874. 
Baboo Surendro Krishna Dutt, B. L., 

Pleader, High Court, Calcutta, Rg. 5 Do. 

Baboo Bhutnath Bose, Pleader, Contai, ... Rs. 6 Do, 

T. P. Carter, Esq., Aitorney-ai^Law, Gha- 

, zeepore, ... .. Rs. 5 Do, 
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Names. Amount. 


Mr. Dorabyi Tcmiilji, Subordinate Judge, 

Rahoore^ Ahmednaggur District^ Bombay 
Pi'esidency, ... .. ... Us. 10 

Baboo Nundo Lull Dey, M. A., B, L.. 

Pleader, Jadgt^s Court, Hooghly^ ... i Rs. 5 
Moliarany Shiu-nomoye, Comaibazar^ Ber- 

liampore, ... ... ,. Rs. 5 

J. GonKlesbury, Pleader, Chief Court 
Lahore^ ... .. ... Rs. 5 

Baboo Radliasyam Singha, Sub-Deputy Col- 
lector, Serampore, ... ... Rs. 5 

Mr. Horma'iji Shapurjeo, Camayi Palet 

Street, Fort, Bombay, ... ... Rs. 5 

Rajah Poorno Chuncler Hoy, Saraphooly, ,. Rs. 5 
Rajah Criiiudei* Cbuixler Hoy, Do., ... Rs. 5 
Mr. Krishmow Sadaslioo, Sub. Judge, Ma- 
ligum, District Nassick, Bombay Presu 
deucy, -- .. ... Rs. 5 

Mr. Lndba Hnrjee, Katfywar Political 

Agency, Itajcote, ... ... Rs. 5 

Baboo llamda&s Gossian, Zemindar, ^eram- 
pore, ... .. ... Rs. 5 , 

Mr. B. Ramaswami, Moomkee, Commis- 
sioners OjJice^Nugnr Di\)inoft,Shimoghah, Rs. 5 
Baboo WopiMidnr Moliuu Tairorc, No. 10, 

Pathooriaghatta Street, CalciUtn, ... Rs. 5 
Baboo Kalikuraar Chiiekerbutty, Chitta- 
gong, ... ... .. Rs. 5 

Mr. /Iiinmnnt Ram Cbiindra Shorliiitl}'- 
Kar, Mahalkarry of Moogud, Dharwar 
Districts, Bombay Presideunj, ... Rs. 5 

Baboo Jo^eudra Clmndra Mittra, Bidda- 
batty, .. ... ... R 5 . 5 

Bal)oo Ramorutty Mookeijee, Pleader, 

Moonsiff's Court, Catwa, . ... Rs. 5 

Baboo Hadhiea Fro^aiul Sintjli, Pleader, 

Moonsijfs Court, Gntwa, .. ... Rs. 5 

JuLiUnnatli Icbararn, Esq., Depufi/ Assistmt, 

Pohiieul Agent, Gohehour, Songkud, Kat 
tywar, Bombay, ... ... Rs. 5 

Baboo Juy'iit ibindboo Na;t^, B h,, Head 

Master, Barpetta School, Assam, ,, Rs. 5 

Mr. Goordiii Singh, Assklant Mir Mooik* 
shsc; Punjab Government, Murree, ... Rs. 5 


Oato of expiry of pre 
ecnt BubscriptioD, 

December 1874 
April 1874. 

Do, 


Do. 

Do, 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

! December 1874. 
Do. 

Do. 

Do, 

April 1874. 

Do. 

Do. 
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Names. 


Baboo Thakoor Doss Gossain, Zemindar^ 
Serampore, 

Mr. Hiii idoss y Deputy Sir 
yadish^ Bhownagtir, Bombay Presidency^ 
Buboo Gopal Cluiiider Dhur, Pleader^ Now- 
gong, Assam, .. 

Baboo Kuuheya Lall, Pleader^ Gala Gunj, 
Lucknow, 

Baboo liopal Chuiider Mookeijee, Pleader, 
Satkhira, 

Secretary Akola General Library, Akola 
in IPesi Berar , ... 

Honorary Secretary, Reading Club^ Bada* 
gara (Malabar District, J 
Secretary, Native Improvement Society, 
Palafii, Madura District, Southern India, 
Baboo Chunder Nath Hoy, Pleader, Culna, 
Bal)oo Brindabuu Chunder Roy, Zemindar, 
Serampore, 

Baboo Judoo Nath Mukerjee, Lallbagan 
Choxolc, Chundernagore, 

Baboo Kooloda PersaudMookerjee,Pfoarfer, 
Judge's Court, Bancoorah,.., 

Baboo Hurry Har Mookerjee, Pleader, 
Judge's Court, Bancoorah, 

Shaik Mohamed Kaim, Pleader, S. C. C., 
Barrachpore, .. 

Baboo Kassy Kristo Banerjee, Bengal Ac- 
countant's Office, Calcutta, ... 

Baboo Sarat Chunder Dutta, Pleader, Sud- 
dev Moonsiffs Court, Sylhet, 

Mr. G. Balagee Singh, Clerk, District 
Court, Bellary, Madras Presidency, 
Baboo Chiiiidica Persaud, Vakeel, Sultan- 
pore, Oudh, 

Baboo Kalee Persaud, Pleader, Lucknoto,,.. 
Mr. R. S, Mahadevrow, C., 6ub-Judge and 
Secretary, Law Library, Sholapore, 

Mr. H. Veneoba Row, Accountant, P, W, 
D., Karnul, Madras Presidency, 

Baboo Hiirro Mobun Sen, Pleader, Seram- 
pore, 

Baboo Kassydeen Singh, Barrackpore, 
Baboo Dabec Persaud, Do, 


AmoQQt 

Date’ of expiry of pro* 
sent subscription. 

Ks. 6 

AJril 1874. 

Rs. 5 

Do. 

Rs. & 

Do. 

Rs. 6 

Do. 

Rs. 5 

Do. 

Rs. 10 

December 1874. 

Rs. 5 


Rs. 6 

Do. 

Rs d 

October 1874. 

Rs. 5 

April 1874. 

Rs. 6 

Do. 

Rs. & 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

Do. 

Rs. 5 

December 1874, 

Rs. 5 

Do. 

Rs. 5 

Do. 

i Rs. 5 

Do. 

Rs. 5 

April 1874, 

Rs. 6 

Do. 

Rs. 6 

Do. 
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Kamea. 

Baboo Aubinash Cbunder Mookerjee, Gurl- 

ffftckOf ••• ••• 

Baboo Umesh Chuuder Chatterjee, Pleader , 

^ ••• »• 

Baboo BeVjoy Kissen Mookerjee, Zemindar^ 
Otter parr ally ... 

Baboo Huro Mobun Doss, Pleader^ Moon* 
Courts Naakhallfft 

Baboo Kishcn Lall Misra, High Court 
Pleader, Vurtabghnf^ Oudfi^ 

Baboo Mobendro Nath Bose, Boroe^ 24- 
Pergunnahn, ... 

Baboo Door^a Guty Moitro, Moonsiff'e 
Court, Serojgunge^ Pubna, ... 

Baboo Kally Prosnuno Banerjee, Head 

Clerk, Bijnour Collectoraiey N. IP, P -, ... 
Baboo Kally Kumar Chuckerbutfcy, Chitta* 
gong^ ... ... ... 

Baboo Kcvati Cbunder Banerjee, Comilla^ 
Pleader, Judge's Court, Tipper ah, 

Baboo Door<,^a Clmru Ghose, Additional 

Moonsiff, Hoshenpore, Myrnensvigh, 

Baboo Gurii|Porsaud C\\wekex:\} wiiy. Pleader, 
Hoshenpore Moonsiff' s Court, Mgmensingh, 
Mr. Sankeriah, Head Clerk, General Charge, 
Deputf/ Collectrate, SaUooi\ Tinnevelly 
District, ... ... ... 

Mr, Kristnaswamy, Sheristadar, Judicial 
Assistant Commissioner's Court, Toomkoor, 
Madras Presidency, 

Mr. Ham Cbiiuder Dajee Bhagwant, 
Pleader, Calleaa near Bombay, 

Baboo Gaily Doss Cbatteijec, Pleader, 
Hooghly, 

Baboo Monobur Mookerjee, Zemindar, 
Ootterparrah , ... 

Baboo Beereshur Banerjee, Blind dereally 
Moulvie Mohubat Moonsiff of t^eeta* 
koond, 

Baboo Janooky Nath Mookerjee, Zemindar, 
Boiuchee, ... 

Baboo Umbica Churn Baneijec, High 
Court Pleader, Ootterparrah, 

Baboo Basbbebary Mittra, Pleader, Moon- 
Miff's Court, Dubrajpur, Birbhoom, 


Amount. 

Rs. 5 
Rs. 5 
R$. 5 
Rs. 6 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 
Rs. 5 

Rs. 5 

Rs. 5 

Rs. 10 

Rs. 5 

Rs. 5 
Rs. 5 

Rs. 5 

Rs. S 

Rs. 5 

Rs. 5 


Date of expiry of pre. 
(^eut aubsenptiou. 

April 1874. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

December 1874. 

Do. 

Do. 

April 1874. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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N nines. 

Atuounk. 

Dale of exy‘iry of pre^ 
bent subhcnpliwii. 

Baboo Rajendro Chuiidro Alitter, Boidda- 
laity, 

Us. 

5 

April 1874. 

Baboo Bhunrowan Cliunder Gossain, 
Pleader, Serampore, 

Rs. 

5 

t Do. 

Syed Biidiaddin llossain, Pleader, Moon- 
sijps Court, llajeepore, Zdlah Tirhoot,... 

Rs. 

5 

Do. 

Air. R. B. Ilaya,; linker, Mahoan, District 
Ihitnagherry, Bombay Presidency^ 

Rs. 

5 

December 1874. 


Air. 15. ()f)pali(‘Ui»‘ur, Judicld Head Moon^ 
sJiee, District, De/nit j Comwis- 

si oncr^s Office, Ilassaa, Mysore Trot ince, Rs. 10 Do, 

Mv a A (jfuiiiriitltJi'ii IMIay, Secretarij, Ban- 
galore Inldlcchtal Society. Bangalore,... Ils. 5 Do. 

Baboo Ot'kboy Coomar Alookcijee, Deo^ 
ghur, ... ... ... Rs. 6 April 1874. 

Baboo Horn Chiinder Gossnin, Zemindar, 

Sernmpore, ... ... ... Rs. 5 Do. 

Baboo Sottish Cliunder Ghose, Balee, in 

llooghlff, ... ... ... Rs. 6 Do. 

Baboo Mobeiulro N.iraiu Banerjee, Pleader, 

Judges Court, Parnea, ... ... Rs, 5 Do. 

13abr)o Nritya Go])al Cbattorjec, 
ter, li. P. School, Benares,... ... Rs. 6 Do. 

Baboo I\[iul(lcn Aloluin Day, Seraimore, Rs. 5 Do. 

Baboo Nuoslioij Kaiito Baneijin*, Zuniudar, 

Kaleepara, ... ... ... Rs. 5 Do. 

Baboo Roma Nath Gossain, {Zemindar) 

Serampore, ... ... .. Rs. 5 Do. 

Baboo Kali Kiokur Sircar 'Pleader, GurbtUa. Us. 5 Do. 

Air. V. (ropal ('bitab, Head Mas/er, English 
School, Pen Tahoha, Pen Zillah Golaba, 

Bombay Presidency, ... ... Rs. 5 December 1874. 

D. DoSilva, Rsq , Accountant, P. If. L , Irri- 
gation Branch, Dharwar, ... ... Rs. 5 Do. 

Baboo Gf)j>al Chnndcr Lahery, Seramporc, Rs, ^ April 1874. 

Baboo Kab--e Persaud, Sheristadar, Patna 

Colleefotate, Baakipore, ... ... Rs. 6 Do, 

Baboo Annoda Bersaud Sen, Pleader, Moon 
sijf^s Courl, Noa/ihally, .. ... Rs. 6 Do. 

Baboo Srec Natli GUose, Ilea l Cleric, Collec- 

iorate, NouUtally, ... ... Rs, 6 Do. 

Baboo Guru Cbnrn Sen, Civil Court, Cachar, Rs. 5 Do, 

Baboo Alohiui Alolmn Bardan, Pleader, 

Judge's Court, Pipper ah, Commilla, ... j Rs# 6 Do. 


ITq lefiontimufd.) 
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* Tub 27tb NavuitBUR, 1873. 

Appeal front Calenita Uipk. Oourt. 

BfiNoosiuiir Skib and others, 
versus 

BaojcKDito Nar.vin Roy. 

Execution of Decree — Long delag — 
Bond fdes. 

When the eherge if mede of want of ienA 
jliu in an execution proceeding, it He* upon 
the party making that eharge to lubetan- 
tiate it by aridence aatwfactory to those who 
hare to decide the question. 

Tltis appe.^! arises onfc of cxecu. 
tiott proceedings which were taken 
to obtain execution of a judgment 
obtained by the appellants against 
Chunder Narain Roy, the father of 
the respondent. 

The original judgment is dated 
on the 5th April 1&55, and was 
obtained in the Civil Court of zillab 
Beerbhoom, for Rupees 7,400, and 
costs. 

The only question which arises 
is whether the proceedings in exe- 
cution which were commenced on 
the 18th May 1868 are barred by 
the operation of the 20tb Section of 
the Limitation Act XIV. of 1850. 
The ground on which it is urged 
that limitation is a bar is, that no 
proceeding had been taken to en- 
force the Judgment within three 
years next praceding the applica- 
tion for execution in ld68 within 
the meaning of the Act. 

Now, unfortunately for the ap- 
pellant, in this ease be has been 
obliged to resort to ao loss thah 


four difibront. attempts to obtaia. 
exeention of bis juc^ment. The 
ikst efibrt he made was, to a certain 
extent, fruitful and successful, for 
he obtained a sum of Rupees 6,680# 
ill part satisfaction ofbisjudgmeut. 
The proceediqgs in which that sum 
was realized commenced on the 6th 
August ] 857, and it appears from 
the schedule to the petition- to 
tain execution in that year that he 
sought to attach three estates, one 
in zillab Beerbhoom, and two in 
ziltah Moorshedabod. The Court, 
rightly or wrongly, put him to his 
election whether he would take out 
execution first against the estate 
in zillab Beerbhoom, or in the other 
zillah. It appears that he elected 
to attach the estate in zillah Beer- 
bhoom ; and having attaehed- it, 
proceedings were taken by the de. 
fendant to obstruct that execution, 
proceedings which went to tho 
High Court. Those proceedings 
were undoubtedly prosecuted by 
tho plaintiff in a vigorous manner 
and with success, for he obtained 
ultimately the sale of tho estatCi 
and under that sale obtained ])ay.. 
nient of the- sum already adverted 
to. But it appears that the ob- 
struction opposed by the defendant 
delayed that payment until the 
17th March 1859, The execution ' 
proceeding was then at an end, so - ' 
far as that estate was concerned, v 
and on the 26tb March oftlteb ', 
year it was struck ofl’ the file; , 

The next proceeding i» nn-ihp 
31st December ISfilt Tl^i' was, 



34 Civil 


TII£ LEGAL C0MPA510N. 


Rulings. 


uudoubteJly, withiu three years ol 
the former. The execution was 
commenced by petitwn, praying 
for the arrest of the defendant. It 
appears there was then remaining 
due on the judgment for principal 
and intert'st a sum of upwards of 
llupoes 5;000. The application 
being more than a year after the 
date of the last order iu execution, 
the Court required that notice 
fchould be served upon the defen- 
dant in pursuance of Section 216 of 
Act Vlir. of 1859, and it appears 
that a formal notice was issued by 
the Court on the 13lh April 
which was sent to Moorshedabad 
for service. It was put into the 
hands of the regular officer of the 
Court, and the uazir made a report 
to the Court that he had iu vain 
endeavoured to elFect personal ser- 
vice of it, but had affiv’ed it to the 
front door of the defendant's house. 
That report was in May 1863. It 
seems that no arrest was made. 
Why it wa.s not made does not 
certainly appear, but the plaintiff 
apparently desired to effect the 
arrest. If he did not mean to arrest 
the defendant, why did he obtain 
the order, get it transferred to 
Muorshedabad, and go to the ex- 
pense of paying the fees of the 
officer for executing it ? It ft>ay 
be that there is uot sufficient to 
show that the defendant was ab- 
sconding, but there is nothing to 
show that he was in the way ; and 
when the charge is made of want 
ed it certainly lies upon 


tlie party making that charge to 
substantiate it by evidence satis- 
factory to those who have to decide 
the question. 

This last proceeding *was, un- 
doubtedly, abortive, bdt within 
three years of the report of the na- 
zir, that is, on the 28rd March 
1865, the defendant having died in 
the interval, a fresh petition to exe- 
cute the decree by an attacbment 
and sale of some property iu zillah 
Dinageporc was presented. It was 
presented to the J iidge of Bcerbhoom 
who made an order, of the date 
of the Slat July lb 66, that copies 
of the decree and the application for 
execution should be sent to Dinage- 
pore, in order that the Judge there 
might execute it. It seems that 
the decree was taken there, and 
then began pioceedings, which 
emanated from the defendant, to 
set aside the execution, on the 
ground that it was barred by iimi- 
tatioii. The Judge at Dinagepore 
decided that limitation was a bar« 
There was an appeal to the High 
Court by the present appellant, and 
he was successful in that appeal. 
The High Court reversed the order 
below, on the ground that the 
Judge at Dinageporc bad no autho. 
rity to make it. In the meantime^ 
pending that appeal, the derendant 
presented a petition to the Judge 
of Beerbboom, praying that the 
proceedings might be dismissed on 
the ground that they were barred 
by limitation. The Judge of Beer* 
bhoom decided, upon the issue 
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raised oa thab petition «an(l the 
j)etitiou in answer, that the proceed- 
ingtfl were not barred hy limitation. 
His order rejectin<y the objeotion 
was made on the 29th Jane 1867, 
and in May 186S the present pro- 
ceeding's wore commenced. 

Now it was not contended by 
Mr. Cutler that there was an inter- 
val of three years between the pro- 
cceJin^s which have been narrated, 
and which were taken on the part 
of the appellant ; but his sole con- 
tention before their lL»rdships to-day 
was that these proceed in<js were not 
bon I fide, and when presfjed darini^ 
the ar^umout to show in what res- 
pect they were not^on^ fide, and to 
what particular proceedings he al- 
luded as open to that clnirgc, he 
referred to those of 1801, which 
were commenced by the petition 
praying for the arrest. He says 
that those proceedings were not 
bond fide, first, because there was 
delay to take them after 1859 ; 
next, that the defendant was not 
arrested ; thirdly, that the plaintiff 
petitioned for an arrest instead of 
an attachment. 

The delay may have been caused 
by the plaintiff making inquiries 
about the defendant's property be- 
fore applying for an arrest. Pro- 
bably, though he had inserted in 
his schedule estates in Moorshe- 
dabad, of which he had some 
knowledge, there was difficulty in 
reaching them, and he may have 
thought that if he arrested the 
defendant, ho might obtain pay- 


ment uiubu the compulsion of that 
arrest. At all events it is a pro- 
bable solution of the delay. Ho 
may have thought that instead of 
incurring the difficulty of following 
the estates, perhaps in other nnmes^ 
it would be a more cogent mode of 
obtaining the money to arrest the 
defendant. 

Their lordships, in considering 
whether these proceedings were 
bond fide or not, cannot be confiucd 
to this particular attempt to revive 
the execution in 1861, but mii't 
look at the whole course of ilio 
proceedings j and W'hen they find 
tiiat th(i. first proLvodiug to obtain 
execution was not only prosecuted, 
but prosecuted with effect, and a 
large sum obtained ; when they find 
also that In the tl\ird attempt, 
when the defendant set up tin* de- 
fence <'f limit i.tion and attempted 
to bar the proceeding, the appellant 
opposed him, and successfully oj> 
posed him, in two Courts, going up 
to the High Court; they think the 
ease affords strong evidence of a 
bond Jtdo desire to exccut i liis de- 
cree, which was t Invar ted and 
baffled by the defendant. 

Their lordships are unable to 
concur In the view taken by Mr. 
Jiistice Markby, that these pro- 
ceedings appear to have been takea 
merely to keep the decree alive for 
some ulterior purpose. The learned 
Judge does not explain what ulteri- 
or purpose he supposes the plaintiff 
bad in view^ nor does be suggest 
any. There is no doubt it would be, 
k 2 
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^vbat he culhj a nefarious prric- 
lico^^ fo/ phiiyiiiri having* decrees 
to k»’cp Ibeni for Fomc wrong 
motive han^^ing over the heads of 
defendants; hut thci'C is not the 
slightest ovidenoc that any such 
motive existed in this case. 

Their Ior(lfc>lii])s, therefore, thiuk 
that upon the facte there is not 
only an entire want of proof of 
vijla jldoSi hut strong evidence of 
a real, and in some respects, 
(though there are delays which are 
not quite accounted for) a strenuous 
prosecution of these proceedings. 

Their louhhips find that Mr. 
Justice Jackson gave us one of his 
reasons fur thinking the statute 
was a bar, that “ no steps of an 
etToclual kind were takeu.^^ Now 
it is perfectly clear that the inquiry, 
whether the steps taken wlM'c iu 
tact elfoctual, can only bo inateiialj 
provided the proceeding bo in its 
nature one to enforce jiid'^iuent, so 
far as it may be an element in con- 
sidering the question of bond fides. 

It constantly happens iu these 
executions that proceedings arc 
taken which are incilectual, because 
of some mistake in the particular 
step which Las been advised. The 
point was before this Committee 
last year iu a case of Hoy Dfuinput 
Singh, V. Madkomotee Bebea. (The 
judgment was delivered on the 2ud 
May IS 7 2). In that case the 
plaintiff had obtained two decrees. 
He bad attached somo money under 
decree A, and then he filed a peti* 
lion by mistake in suit B, praying 


to have the attached amount paid 
out to him. When it came before 
the Court, the defect was pointed 
out, and the petition was, of course, 
abortive and ineffectual. In a sub- 
sequent execution Suit under decree 
B, it became ncccfi.sary for the 
plaintiff to e.stablish that be had 
taken a proceeding within three 
years of the proceeding in execution 
which ho was lluui pruseculing, 
and to rely upon the former abor- 
tive petition as a step to enforce 
the decree. This Committee held 
that although it had been of no avail 
by reason of a mistake, it w^as a 
step which the plaintiff had taken 
to enforce Ins decree, and, therefon > 
that it did protect him froin the 
operation of the Statute of Limita- 
tions, 

For these reasons thoir lordships 
will humbly advise Her Mnjesty to 
reverse the decree of the High 
Court, to affirm the decree of the 
Principal Such* Amcen. and to order 
that the rospondent do pay the 
costs of tin’s appeal and the costs 
in the High Court. 

PRIVY COUNCIL. 

The 7tu November, 1873. 
Appeal from Calcutta High Court. 
Bisiiesuvu Bhuttaciiarjee and 
another, 
xcraus 

George Henry Lamb and others. 

Old DocumcniSvidence. 

Where a docoueut waa cot proved, becauf o 
it was more than thirty yoani old, and there 
were no witttwsen to prove it iUld it WM 
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necessary, in order to ostablUb Sts authentioity. 
to show that possession bad accompanied it. 

This is a suit brouybt, as far 
back as tbo 1st of July 1858, to 
recover certain talooks, or zemin* 
daries, from a person who claims 
under ami stands in tbo position of 
a purchaser at a sale in execution 
of a decree a^jainst the zemindar. 
When tbo plaintiff took measures 
to jsret into possession of the estates 
which be bad purchased, two leases, 
called incrasi leases, were set up 
ajjaiiist him ; and it was contended 
that, having- purchased only the 
rights of the zemindar, ho had pur- 
chased suliject to thor?c two leases, 
and tliat ho was entitled only to 
Iho rents under them. The rents 
amounted to about Rs. 17 more 
than the Government revenue ; so 
that the plaintiff, if the leases are 
upheld, instead of purchasing^, as 
he expected, the zemindarics free 
from incumbrances, purchased the 
value of about Rs. 17 in excess of 
the Government revenue. 

Their Lordships will take one of 
those documents as an example. 
On the face of it, it appears to be 
very suspicious. Clmnder Naiain 
Ghose was the zemindar ; be states 
in the pottah that, having pur- 
chased the talook Gooroo Dass Roy, 
and having fixed the annual rent 
at lls. 301, *‘you being my grand- 
daughter— my sou^s daughter - and 
I having received 15 gold raohurs 
of the value of Rs. 20 each from 
you, which were received as jotook 
at the ceremony of unnoprashon, ' 


do grant the same talook to you by 
mcrasi lease so that he is to be 
supposed by this document to have 
sold to his grand-daughter for 15 
gold muliurs, which she received 
at a certain religious ceremony, a 
merasi lease at the rent of Rs. 301, 
which was only Rs, 13 more than 
the Government revenue which be 
had to pay. That that Is the value 
is admitted by the defendant iu the 
answer; Indeed, it has not been 
disputed. 

Now the Judges have found that 
this document had never seen tho 
light from the time when it was 
granted on the 11th of Srabun 
1213 (the year 1806) up to the 
time when the purchaser under tho 
execution sought to get into pos* 
session of the zemiridary iu 1854 ; 
and that from 1806 to 1854 no 
public notice, no mention, had 
ever been made of this lease. When 
an execution is put in, notice is 
given of the execution, and any 
persons claiming rights in the pro- 
perty seized under it have a right 
to set them up. No claim of that 
sort was made in the^ present case. 
One of the defendants is the son of 
the grand-daughter, and claims to 
be entitled to his mother^s right, 
but he never set it up when the 
execution was put in. 

Now, in order to satisfy the 
Court that such a document as 
this was a valid document, intended 
to operate as a merasi tenure, it 
would be important to prove that 
possession had accompanied it. 
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The documout ibsolf was not proved, 
because it was more than thirty 
years old, and there were no wit- 
nes'^es to prove it. It was therefore 
necessary, in order to establish its 
authenticity, to show that posses- 
sion had accompanied it. In order 
to corroborate the lease, another 
document was put in, which is 
called a bunJobust, signed by the 
sous of the grandfather, who were [ 
the zemindars in 1817. Now this 
is an unusual document, and it 
docs not appear for what reason it 
was executed. If the inerasi tenure 
was a valid one, the grand-daughter 
had the right to the lease, at a rent 
of Rs. 801, payable yearly. The 
bundobust is signed by the repre- 
sentatives of the zemindar, and by 
it they make the rent of Rs. 301 
(which in the pottah was payable 
yearly,) payable by six-monthly 
instalments. What reason could 
there have been, if the grand- 
daughter had got the tenure at a 
rent of Rs. 301 payable yearly, for 
her agreeing to pay it by six- 
monthly instalments, or for the 
zeraindar^s granting her this docu- 
ment making it payable by instal- 
ments ? One can hardly see what 
the object of this could have been, 
except for the purpose of making 
it appear that the lease was treated 
by the representatives of the zemin- 
dar as a genuine document, and 
thus giving it the appearance of 
authenticity. 

The question then turns upon 
the point as to whether possession 


was taken under the document. 
The Principal Sudder Amcen has 
found that there was no possession 
taken under it. Ho says that the 
few jumma-wjisiUbJkecs, cbittahs, 
kubooleutfi, and evidence of ryots 
and low caste servants which had 
been adduced by the defendants, 
were all unreliable, the documents 
being prepared, and the witnesses 
tutored. 

The Judges of the High Court 
agreed with the Principal Siidder 
Amcen as to the absence of posses- 
sion. They said : — Nothing but 
the most complet e and satisfactory 
evidence of good faith, coupled 
with reasons for the previous ab- 
sence of all mention, could enable 
the defendants to get over so strong 
and significant a circumstance. 
Not once in half a century do these 
merasdars appear in Court, not once 
have they been sued for rent, not 
once have they found occasion to 
as.sert or to protect their tenure 
until it is brought forward as the 
last of a series of measures to pre- 
vent the talooks passing into the 
hands of the purchaBcrs/^ Then 
they say In Cluinder Kant's 
case there is a biindobust paper of 
the 25th Maugh 1224, which is 
said to bo a confirmation of his 
meras, but neither the authenticity, 
nor the occasion of this document, 
is sufiiciently made out.'' Here, 
then, are two concurrent findings 
of the Lower Courts upon the ques- 
tion of fact, whether possession did 
accompany the documents ^ and 
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both Courts have found distinctly 
that the possession was not in ae-* 
cordance with the documents ; that 
the zemindars remained in posses- 
sion from the time when those 
meras leases wero alleged to have 
been granted up to the time when 
the purchaser sought to obtain 
possession under the sale in execu- 
lion. But then certain mouzah- 
warec papers were produced. The 
Principal Sudder Ameen made 
certain observations with regard to 
those papers. The Judges of the 
High C ourt, speaking of them, 
say They produce vvliat are 
called quinquennial or rnoiizah- 
waree papers from the Collector's 
olfice of the Bengalee year 1217, 
in which the meras tenures are 
specified. And in the case of 
Jugul Kishoro a register book is 
produced, in which these papers 
are referred to. But the appellants 
fail to show for what reason these 
mouzah-waree papers, filed by the 
zemindar in the Collectorate, should 
contain a specification of under- 
tenures with which the Collector 
had no concern ; and as to the so- 
called register book, we are not 
informed under what regulation or 
rule of practice it was kept; nor 
liavo the defendants taken the 
evidence of the Collectorate officers 
to throw light on the subject." 
Now it is contended that the 
Judges were wrong in making 
these remarks ; but the fact of the 
Judges making a mistake, even | 
if they did make a mistakf, with 


reference to the mouzah-waree 
papers, does not affect the other 
part of their finding, mz.y that the 
leases had never been made pub- 
lic ; that they had never seen the 
light ; and that possession had 
never accompanied them. Even if 
they did make a mistake with 
regard to the mouzah-waree papers, 
it would not be a sufficient reason 
for their Lordships reversing the 
finding upon the other question of 
fact. One of the Judges who gave 
judgment, upon a motion for re- 
view of judgment, says : — The 
sole ground taken, and ably argued 
at the bearing by Afr. Plowden, 
was that the Court had come to an 
erroneous conclusion with respect to 
the mouzah-waree papers, which 
had been relied on to prove the 
existence of the talooks. I am now 
inclined to believe that the papers 
in question, though not precisely 
in the form prescribed by the Regu- 
lation, w^ore nevertheless prepared 
in accordance with the instructions 
of the Board of Revenue," There- 
fore he admits they were mistaken, 
but he says : — “ Even if this he 
fully conceded, the fact will not 
outweigh the other considerations 
which led us to disbelieve the real 
existence at the present time of the 
tenures in dispute. And with that 
feeling of disbelief upon our minds, 
produced by a review of the whole 
evidence, we certainly could noi 
reverse the judgment of the Court 
below, simply because it bad as* 
signed reasons for its judgment 
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wbich did uot appear to be ex- 
tremely coijeat/^ 

The Principal Sudiler Amcen's 
judji^ment is also objected to. It 
is said that ho has given certain 
reasons which are not borne out by 
the evidence, and it must be ad- 
mitted that there are mistakes in 
the judgments both of the Principal 
Sudder Ameen and of the High 
Court, and that they are perhaps 
not so satisfactory as they might 
have been ; but the question is 
whether their Lordships are satis- 
fied that they have come to a wrong 
conclusion upon the evidence. 

Now, so far from that being 
the case, their Lordships are of 
opinion that if they had been re- 
viewing the judgment of the Prin- 
cipal Sudder Ameen, they would 
have arrived at the same conclusion 
as the High Court did, that the 
documents were not genuine docu- 
ments intended to operate in the 
way in which they professed to 
operate. 

Under those circumstances, their 
Lordships are of opinion that the 
rule by which they are usually 
guided in not overturning the deci- 
sion on a point of fact of the Lower 
Court, when that decision has been 
affirmed by the High Cgurt, must 
apply in the present instance. 

They, therefore, will humbly ad- 
vise Her Majesty that the decision 
of the High Court be affirmed, to- 
gether with the costs of this 
appeal. 


CALCUTTA HIGH COUilT. 

The 2Sth November^ 1878. 

The Hoii'ble Sir Richahd Couch, 
A7., Chief Jmtice |^nd the Hon'blo 
P, A, Glover, Judge, 

Ankur Chunder Roy Ciiowdry, 
(Plamtrff) Appellant^ 
versus 

Maduub Chunder Ghose and an. 

other, (Defendants) liespondents. 
Unstamped Docu?nenis-^Promissorg 
Notes. 

A promisaory DOte payable on demand 
which is not' stamped accurdiug to Act 
XVIII. of 1S6D, cannot be used iu ev.deuce. 

Couch, C. J, — This was an appeal 
from the decision of the Judge of 
Dacca, who had dismissed an appeal 
from a decision of the Subordinate 
Judge of that District, in which he 
held that the instrument upon 
which the plaintiff sued was a pro- 
missory note payable on demand 
and required a stamp, and that not 
being stamped it could not be ad- 
mitted iu evidence. The instrument 
was in these terms: — ‘‘Rajah Naiain 
JBurdhun deposited with me Ks.9U0 
from your tuhveel. I will pay the 
same on demand with interest at 
the rate of one per cent, per month 
from this date to date of payment — 
the 13th Bhadro 1277.^' 

The law applicable to it is Act 
XVIII, of lft69. In the 25th 
Clause of Section 3 of that Act it 
is said that “ promissory note 
includes every instrument whereby 
the maker engages absolutely to 
pay a specified sum of money to 
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another at u time therein limited, 
.^ron demand, or at si^ht” Ihis 
instrument clearly comes within 
these words, and the plaintiff can- 
not make use of that part of it 
which states the deposit of money, 
and say that from the deposit there 
arose a contract on the part of the 
defendant to repay it, because here 
the parties have made au express 
contract which has been put in 
writinjf. The plaintiff cannot re- 
sort to any implied contract ; if he 
recovers at all, it must bo on the 
contract actually made, and he must 
prove that, if it is denied. And he 
must doit by the production of the 
writing, which, not being stamped, 
cannot bo used in evidence, and 
the suit must fail. 

But it was contended before us 
that in the defendant's written 
statement and deposition there was 
such an admission of the contract 
as made it unnecessary for the 
plaintiff to put the writing in evi- 
dence. Now, undoubtedly, there 
have been decision^ in the English 
.Courts under the Stamp Act which 
would support this contention ; but 
it is doubtful whether the words of 
Section 18 of Act XVIII. of 1869 
are not so stringent as to prevent 
that. In that Section there arc 
words prohibiting not only the in» 
etrument being received in evidence, 
but ite being acted upon in any 
Court. When it appears that the 
iioitrumeat is not stamped, althoqgb 
it may necessary to put 

it, in. evidence, .these .words 


prevent a Court from giving any 
effect to it. But we thought it 
right to have the plaint and written, 
statement and deposition of the de* 
feudant translated* The plaint 
states that the defendant received 
the Rs. 900 from the fund of tbs 
plaintiff through Rajah Naraia 
Burdbuu as amanut,^' on coadi^ 
tion of paying interest at the rate 
of one rupee per cent, per month, 
and refei-s to the fact of a writing 
having been given. The written 
statement denies that the money 
was drawn from the plaintifF^s fund, 
and that it was received upon the 
condition stated in the plaint, and 
says that the likhun^^ which was 
produced by the plaintifl does not 
contain a tme statement ; that the 
statement that Rajah Narain Biu‘- 
dhuu deposited with him the a- 
mount covered by the “ likhun^^ is 
false. In bis deposition, or orpl 
statement as it is called, the defen- 
dant says that he wrote the a- 
manutee roka" which was filed by 
the plaintiff, but that he did not 
receive the money covered by it^ 
The plaintiff filed the instrument 
with the plaint as that upon which 
he sued. I think that the written 
statement of the defendant does 
not amount to such au admission 
of the contents of this document as 
to dispense with its production in 
evidence. The plaintiff did not s^t 
it out, nor did the defendant admit 
it in such a way as to ffit® it uu- 
uecessary for the plaluuff to ■'pro- 
ddfeo it. It septus to mo ttmt when 
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the plaiuliff made it a part of his 
caso that he should produce and 
prove tho docnmcDt, it cannot be 
enid that his case was so admitted 
by the defendant that he need not 
produce it. Althoa;,^h it may, per* 
baps, appear a bard case, tho plain* 
suit must fail on account of 
the document not being stamped ; 
still the law is so, and probably 
i.}X a good reason. If the conse- 
quence of not stamping a docu- 
ment cf this kind was not serious, 
the elamplaw^ would very frequent- 
Jv be disregarded. In this case, 
whether it is a hard one or not, the 
quettions are whether the document 
required to be stamped, and was it 
xiccesj^ary for the plaintiff to put it 
in evidence. I think it did, aud 
that it waB necessary. 

The a])pcal must be dismissed 
with costs. Tho decision of both 
the Lower Courts is right. 

CALCUTTA HIGH COURT. 
ThelQth Decembtr^ 1873. 

Full Bench. 

The Hoa'blc Sir Richard Couch, 
AV., Chief Juetiee, and theHon^ble 
F, 13. Kemp, Louis 8. Jackson, 
F. A. Glover and C. Tontifex, 
Judges. 

Dooho.v Churn Svbmah (one of Me 
Defendants) Appellant^ 
versus 

Jampa Dossia (Plaintiff) JUspon^ 
dent. 

Arrears ojUtent—Suit by Oh Skater. 

. W'her« tb« i7«1 catsrad lataacoHsMOD 
with two of tbM for tie p»r* 


pote of depriving the third of hia share Of 
the rente, the suit (by the third) was held to 
be mMuUinsble. 

This case was referred to the Full 
Bench on tie Mh ^eptember 1873 
by Couch, C. J,*and tiirch, J., 
with the following remarks : — 
Couch, C. J. — Thepl.'iintiffin this 
suit is one of three co-sharers in an 
cigbt-anna share of rent payable 
by a ryot Donrga ("Iiurn Siirniah, 
aud she ’brought a fiuit against him 
and the other co-sharers for her 
share of tho r(?nt, alleging that 
they wero colluding with him. 
Doorga Churn Surmab^s defence 
was that he never paid any rent to 
the plaintiff, and he Lad been pay- 
ing vents to the agents of Goiir 
Chand and Lall Cband, the other 
defendants. Gour Chaud Doss 
contended that the plaintiff did not 
live with him iu commen^ality, 
and she did not receive any rent 
from the ryot. The Moonsiff de- 
creed that the deTendant Doorga 
Churn should pay to the plaintiff 
the rents claimed by her with costs. 

This was confirmed by the Sub- 
ordinate Judge on an appeal by 
Doorga Chum Surmah who bat 
brought this special appeal. 

It was objected for the appellant 
that the suit could not be main* 
taiued, and the following cases 
were cited XVII., Weekly Re- 
porter, 408; XVII., Weekly Re- 
porter, 414 i XV., Weekly Report* 
er, 396. 

On the other side were quoted 
X., Weekly Reporter, 108; XVIII., 
Weekly Keporter, 376; XII , Week* 
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ly lleporter, 80; HI., lien^^-al La*v 
Reports, 230 ; S, C. XVI., Weekly 
Reporter, 281 , Weekly Reporter j 
January to July l86*, Act X. Rul., 
68 ; L, Weekly Reporter, 253 j V., 
Weekly Reporter, Act X. Rul , 68, 

The objectioiv was not taken in 
tbe first Court, but this seems to 
be immateri.al as the other co* 
sharers wore made defendants, and 
tbe plaiutiflF could nob compel them 
to join her as pluintiff^i. 

^rhe question which arises is 
whether the suit can he maintained, 
and as we ditTcr from the decisions 
that it cannot he maintained, wc 
refer this appeal for the linal deci* 
eion of a Full Ueneb. 

Tie judgment of ike Full Bench 
were delivered at followe ; — 

Kemp, J. — The question which 
has been referred to the Full Bench 
in this case is whether the present 
suit can be maintained. 

I am of opinion that tbe present 
suit can be znaiutaiaed. Tbe plain* 
tiff sues for rent of the years J277 
and 1278, alleging that she is joint* 
ly iu possession of a share in the 
estate, and has hitherto received 
the routs in proportion to her share. 
She has made her co-Bharers defea* 
danU iu tbe suit. 

The defendant No. 1, the ryot, 
altogether repudiated tbe plaintiff^s 
title, and alleged that he had paid 
tbe whole of the rents for the years 
1277 and 1278 to another party, 
namely, the defeudantNo. 2. The 
dofeudant No. 2, a oo-ibueT, also 


disputed the plaintiffs title, and 
stated that the plaintiff never lived 
in comrnensality with him, and that 
she has never received any rent 
from tbe defendant No 1, the ryot« 

Both Courts have found on tbe 
evidence that the plaintiff has all 
along received rent up to the date 
preceding that of the inslitutioa' 
of tbe suit. They havo also found 
that tho defendant, the ryot, was 
called upon by tho plaintiff to pay 
rent, and that the defendant No. 1, 
the ryot, knowing that the sur* 
biirakar to whom he had been pay* 
ing tho rent had been discharged 
by tho ]»Iaintifr, wirhbeM payment 
of tho rent of plaintiira share. 

Under these circumstances I am 
of opinion, upon the findings of 
fact of the two Lower Courts, and 
inasmuch as the co-sharsrs havo 
been made defendants, that the suit 
is mamtaioable. 

JacKSON, J. — I am also of opinion 
that the present suit ig one whicU 
the plaintiff was entitled to main* 
tain. There is a class of suits some* 
what resembling tho present, in 
which I have, on several occasions, 
expressed an opinion that the plain* 
tiff is not entitled to sue separately, 
that is to say, where several norsons 
being jointly entitled to receive 
rent from a ryot, and having beea 
accustomed to receive such rent 
jointly, afterwards one or mora of 
them brought separate suits against 
such ryot in respect of their 
parate shares. I a those cases it 
was held that tho nature of the 
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contract or hoklinj,^ beinp; such that 
the ryot was accusiotnetl to pay 
his rent in one sum to the joint 
agent of the owners, he ought not 
1.0 be haiassed l>y being sued in 
several suits iu respect of portions 
of the same claim. Here tl>c case 
isdiUerent, The owners, it is true, 
have been accustomed to collect 
ihe rents jointly (at least I under- 
stand that to be the linding) and 
by a joint agent ; but the parties 
who have been made defendants 
along with the ryot bad subserfuent- 
}y taken from the ryot, with bis 
consent, their own separate shares 
of the rents, and the suit which 
the plaintiff brought was in effect 
% suit to recover an arrear, which 
arrear corresponded wdth her own 
aharC' of the rent winch the ryot 
Lad vexatiously and collusively 
Jefused to pay. That amount 
still remained unpaid, and the 
pUintiif being entitled to it, it 
seems to me that ste was justified 
int brioging thi.s suit making at the 
same time the other co* sharers 
parties as defendaUts. In point of 
fact, the conduct of the defendant 
was not that of a ryot w1k> com- 
plained of being subjected to 
several suits in respect of one claim ; 
it was that of a ryot entering into 
a collusion with two out of throe 
cd-sharers for the purpose Of de- 
priving the third. Under these 
circumstances, it is dilBoult to see 
what other course was left to the 
plaiutiiF than to sue these parties, 
in order to recover that which wae 


justly due to her and to her alone, 
I therefore think that the suit was 
proi)erly maintainable. 

Glover, J. — 1 concur in thinking 
that, under the cit'cumaiances of 
the case, the suit was maintainable, 
and I do so generally for the rea- 
sons given by Justices Kemp and 
Jackson. 

PoNTiFfiX, J — Under Miccircum* 
stances of this case, J think there is 
no doubt wliatever that this suit 
is properly inainlainable j and, as 
at present advised, I am not pro- 
pared to say, when a ryot is liold- 
ing under co-sharers but not undei^ 
a written contract, that one of the 
co-sharers cannot sue separntcly 
for his sliiU'c of the rent if he makes 
the other eo-slinrers defendants. 

Couuu, C. J. — I concur in the^ 
opinion that has Ik’Cu given that the 
present suit is maintalnahlo, Tl)at 
was my opinion wlicu the question 
was referred to the Bench. 
The appeal will be dismissed with 
costs. 

CALCUITA HIGH COURT. 

T/ie 10/A BecemLery 18?Jk 
Full Bench. 

The Hon'blo Sir Uichurd Couch, 
Kt.y Chief Justice, and the Hon^- 
ble R B. Kemp, Louis S. Jack- 
son, F. A. Glover, and C. Pou- 
tifex, Judges. 

Dl^^o Monee Dlbia {Defendant) 
Appellant, 
versus 

BoojfcOA f tumors Mojtoomdae 
{■fiidlntifj flespnndwnt,^ 
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AUejatxon. of Tenancy and Plea oj 
, Lmitatioii, 

In A 8uil for poff8c8ffoo of land brouglit 
Agftiast a pergoQ who is really a tretpasoer, 
thtt dof«ndant| haring alleged tenancy to 
plaintiff in his written statement, does no* 
preclude himself from setting up the defence 
of the law of limitation. 

This ca^e was referred io iheFull 
Bench by Jachson and Mitfer, 
J, 071 the \Uh August 1873, 
with the following remarks ; — 
Mitteh, J. — The plaintiffs in the 
Court below, now special respan* 
dents before us, brought this suit 
for the possession of certain lands 
on the allegation that they had been 
ejected therefrom by the defendants 
in the j’car 1269 B. S. 

The defendants urged in their 
written statement that the suit was 
barred by the statute of limitations, 
and that they were entitled to 
bold the lands in dispute under a 
mouroosee lease granted to them 
by the predecessor of the plaintiffs. 

The Court of first instanee tried 
the issue of limitation with the 
merits of the case, and came to the 
conclusion that the plaintiffs were 
wot entitled to recover. 

On appeal the Judge held that 
the question of limitation could not 
arise in a case like the present, in- 
asmuch as the defendants had ad<* 
lattted in their written statement 
that they were the tenants of the 
plaintiffs, and the case was accord- 
ingly sent back to the Court of 
first instance for further investiga- 
tion. Subsequent to this order of 
remand; both the Courts below 


have given a decree to the plain-* 
tiffs ; but the facts found by the 
Lower Apixsllate Court are, firstly, 
that the plaintiffs have failed to 
prove their alleged dispossession 
and previous kljas possession 
and, secondly, that the defendants 
were mere trespassers/* no rela- 
tion of landlord and tenant having 
ever existed between them and the 
plaintiffs. 

The questions raised on special 
appeal are : — 

Firstly . — Whether the Lower 
Appellate Court is right in over- 
ruling the plea of limitation upon 
the grounds set forth in its judg- 
ment, and 

Whether the finding 
of that Court on the question of 
possession is sufficient as it stands 
to meet the requirements of that 
plea. 

With reference to the first ques- 
tion, 1 am of opinion that the con- 
tention of the special appellanlsr 
is sound. It is no doubt a correct 
proposition of law il)at a tenant is 
not entitled to plead limitation 
against bis landlord. But this pro- 
position, 1 aj^prehend, is ap|)licable 
to those cases only in which the 
parties are really related to each 
>tber as landlord and tenant. In 
he present case the Judge has found 
as a fact that there was no such 
relation between the parties i and it 
follows therefore that he has applied 
the law of landlord and tenant to a 
case which, according to hit own 
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not a case of Inndloid 
and tenant at all. 

It has been argued that the do- 
fendantri have deliberately placed 
them?elve*i in the position of te- 
nants ; !intl as a tenant is not enti- 
tled to plead limitation ng^ainst his 
landlord, ihc Court cannot allow the 
defendants to take up a plea which 
is inconsistent with the position 
they have voluntarily assumed. I 
am of opinion that this argument 
13 not sound. 

In the first place it is not very 
cl^ar whether the doctrine of’ estop- 
pel by pleading is applicable to cases 
in this country. Hut without en- 
tering into this question, I think I 
may salely affirm that we have got 
no sncli things as pleadings techni- 
cally so called. The written state- 
ments filed in our (>ourt« are not 
pleadings in the strict senpo of the 
term. Section 123 of the Code of 
Civil Procedure lays down what a 
written ^t.atemrnt should contain, 
and it says in so many words that 

written statements should not be 
by way of answer one to the other/* 
Then again Section 139 enacts that 
it is /or the Court to fay doton, all 
the isme* of taw and fact upon which 
the right determination of theca^emay 
depend;'^ and it further says that 

the Court may frame the issues 
from the allegations of fact which 
it collects from the parties or their 
pleaders, nolwxthetanding any differ- 
ence between euch allegations of fact 
and the allegations of fact contained 
in the uritien stalmenis, if any, 


tendered by the parties or their 
pleaders/* These provisions not 
only show that pleadings strictly 
so called are unknown to our Code, 
but also and special!^ that an alle- 
gation of fact made in a written 
statement is not by itself absolutely 
binding against the maker. 

But if the doctrine of estoppel 
by pleading is not applicable to 
this case, there seems to be no other 
doctrine or principle of law upon 
which the plaintiffs can take their 
stand. An admission deliberately 
made by a party is certainly ad- 
missible as evidtMice against him- 
self. But if we once treat the ad* 
Tninsion of the defendants in this 
case as a mere matter of evidence, 
the argument of the plaintiffs must 
fall to the Ground. An allegation 
of fact which is found to be nntrufr 
must be treated as such for all the 
purposes of the suit, inasmuch as it 
would be obviously illogical and 
unsound to make one and the same 
decision depend upon two states of 
facts diametrically opposite to each 
other. If we decide as a matter of 
fact that the defendants were tres- 
passers, we cannot in the same case 
overrule the pica of limitation upon 
the assumption of a quite different 
state of facts, namely, that the de- 
fendants were the tenants of the 
plaintiffs. If the plaintiffs can say 
to the defendants that they, the 
defendants, cannot be permitted to 
blow hot and cold by taking np a 
plea which is inconsistent with the 
cas5 relied upon by them, the de- 
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fendants ul.^o can say to the plain- 
tiffs with equal reason that they, 
tho plaintiffs;, should not be per* 
mitted to blow hot and cold by 
petting l id of the plea of limitation 
upon the pround of a supposed 
tenancy which has never existed in 
fact, and which they thems^elves 
have been repudiating: throu^'hout, 
inasmuch as their case was that the 
defendiints have been holding:' pos- 
session as trespassers. Neither of 
tho parties can complain that their 
status has been altered or affected 
any manner by the talnc allecalions 
of fact i)ul f.irvvard by their adver- 
saries, and I <Io not therefore find 
any reason why any of those al- 
legations should be used as an 
estoppel afrainst cither of them in 
any sense of the term. 

It has been said that the ques- 
tion of limitation cannot possibly 
ari^e in a case like the present, 
until it is determined that there is 
uo relation of landlord and tenant 
between the parties ; and as the is- 
sues must be laid down before the 
case is beard on the merits, no issue 
of limitation could be laid down by 
anticipation. This arpument is not, 
in my opinion, entitled to any 
weight. It is the duty of the Court 
to lay down all the issues of law 
and fact upon which the right de- 
termination of the case depends, 
and those issues or such of them as 
would be sufficient for such deter- 
mination must be determined in 
the most rational order which the 
circu 03 stances of the case will per- 


mit. There is no law that I am 
aware of which ea 3 's that the issue 
of Hinitalion must, in every case, If 
invariably tried at a particular 
stage of the trial, or that no eueli 
issue ought to be laid down if it is 
found that its determination would 
depend upon the previous determina- 
tion of the other issues involved in 
the case or of any particular clusa of 
them Suppose, for instance, that a 
suit is brought to recover property 
fromthc hands of an alleged trustee. 
Tlie defendant denies the trust, but 
at the same time relies upon tho 
ordinary rule of limitation in his 
defence. Can it he said that the 
issue as to whether the i^uit is bar- 
red by the ordinary rule of limita- 
tion or not, ought not to be laid down 
in such a case, because the occasion 
for dctei mining that issue would not 
arise until it is determined that the 
case is not a case of trust at all ? 

It may bo said that in the case 
supposed there is no inconsistency 
between the issue of limitation and 
the case set up by the defendaut 
upon the merits. But 1 have al- 
ready disposed of this last-mention- 
ed objection, and I have referred to 
the above illustration simply for 
the purpose of showing that the ar- 
gument based upon the supposed 
difficulty of laying down the issue 
of limitation in a case like the pre- 
sent is not, by itself, of any weight 
whatever. 

It may be urged that the defen- 
dants ought not to be permitted to 
fall back npen the statute of limi- 
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tations alter they have failed to 
eubsLaatiate the false defeuce whicli 
they have been foolish enouijh to 
Ket np. I>ut the Court has no 
l>owor to inflict any penalty of 
this kind, unless it is authorized to 
do so by an express legislative 
enactment. This point h:is, I be* 
live, been finally set at rest by the 
decision of the Privy Council in the 
case of Ranee Surnomoyee, vs. 
Rajah Sutecsh Chunder Roy,* so 
that I have sbnply to add that, if 
the defendants are to be visited 
with such a penalty, there seems to 
be no reason why some similar 
penalty should not be inflicted upon 
the plaintiffs for having falsely 
alleged in their plaint that they 
had been dispossessed by the defen- 
dants in the year 1269 B. y. 

Let us suppose for one moment 
that the plaintiffs had come for- 
ward with an allegation in their 
plaint that they bad been dispos- 
sessed by the defendants (a party of 
trespassers} on a date more than 
12 years previous to the institution 
of this suit. Such a claim would 
be barred by limitation on the very 
face of it, and the Court would be 
bound, under the provisions of the 
Section of the Code of Civil 
Procedure, to reject it upon that 
ground without even summoning* 
the defcudaiUs. But if the sub- 
sequent appearance of the defen- 
dants with a false allegation of 
tenancy could save- the plaintiffs 
from the conbc^ueocoB of their own 


laches, such rejection of their claim 
would be not only premature but 
unjust j and hence it follows that 
in the case suppose^, the fate of 
the plaintiffs^ claim h’ould be pre- 
cisely the same whether its liability 
to be dismissed on the ground of 
limitation is discovered before or 
after the appearance of the defend- 
ants. How, tlitMi, can it be said 
that the law of limitation would 
not apply to this case, if the defend* 
ants have been r/s facia in pos- 
session for a period of more than 
12 years prior to the date of 
suit, not of tenauts, but ns the 
Judge himself has found as tres* 
passers.^^ The defendants have 
not been allowed to derive any benefit 
whatever from their allegation of 
tenancy, and, if the cause of action 
of the plaintiffs had really accrued 
more than 12 years prior to the 
date of this suit, it would be mani- 
festly unfair to allow them to derive 
any benefit cither from the false 
allegation of tenancy set up by the 
defendants, or from the equally false 
allegation which they themselves 
have put forward in their plaint 
with reference to the date of their 
dispossession ; particularly when it 
is borne in mind that, if they had 
candidly admitted in that document 
that they bad been dispossessed 
more than 12 years prior to its pre-, 
seutatioD, the Court would have 
been bound to dismiss Ibeir claim 
on the ground of limitation^ with- 
out eVeo waiting for the defendants* 
So far os falsehood ie concerned^ 


• 2, W R., P. 0., 13. 
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Loth tho parties arc (M(i:ally guilty, 
il:’ the Judge's fmding'K am correct ; 
nitd as the Court is bound to base 
all its coacliisions upon a tra<) and 
not tipon a false state of facts, there 
si‘(*ras to be no reason why the sta- 
tJitory bar should not prevail, if \t 
is really applicable to the actual 
lucts of the case. Every suit must 
be brouglit upon a certain oau'-e 
action, and it must he further 
shown that the cause of’ actieu is 
not barred ’hy lapse of time. I do 
not mean for one moment to say 
that a plaintitV is bound to prove the i 
precise date ofliis cause of action as j 
alleged in the plaint ; but lie is, in j 
my opinion, dearly bound to show, i 
when rei[iured, that the cause of | 
notion has not ln'en extinguished 
by operation rf lime. Th,e only 
ease in which the view t;dcen by 
me might appear to be hard is that 
in which (here ib not only an ad- 
niibsion in the written statcrneut 
o! ilic defendant that he ^vas (he 
tenant of the plaintiff, luit in which 
it is aUo found that the derondant 
has hecn avowedly claiming to hold 
as a tenant tliroughout the entire 
period of his pos>esbion. Ihd the 
present case stands upon a quite 
different footing. The plaintiils 
have neither alleged nor proved 
tiuit this was tlie real state of things, 
and as for the defoudants, fheir al- 
legations have been found by the 
Judge to be untrue. But be this 
us it may, there scorns to be no rea- 
son why the law of limitation ! 
should not apply oven to a case like ' 


I the above. Whetlicr the dofendant 
' «lid, at any time during the period 
of his posdc.ssi()n, acknowledge that 
I pcseession to be the possession of a 
j tenant or not, it seems to be pretty 
= c](‘ar that no such tucknowledg- 
merit can stop the operation of the 
: law of limitation. The plaint iff ^3 
cau«e of action remains the same# 
That cause of action originated in 
■ a wrongful a<'t of dispossession by 
' the tiefondant, and no pretended 
' title of tenancy set np by the lat- 
ter can alter clihor thcMUitnrc or llio 
date ortbaidisposscs-sion, or convert 
the case into one of landlord and te- 
nant, ivficn in pf>int of fact there was 
no suWi relation between the parties. 
The plaintiffs miglil have and oughli 
to have sued upon their cause of 
action within the period prescribed 
, l>y the statute, or they might have 
I put an end to the dispute by accopU 
ing the defendants as their tenant. 
But in the absence of such accept- 
ance, the ease must be dealt with 
I throughout as a ease against a 
trespasser, and not as a case between 
ii laiullurd and tenant. 

Much stress lias been laid by (ho 
respondents upon a decision passed 
by a Division Bench of this Court, 
which is reported in page IIQS of 
Uie 7th Yolumc of the Weekly 
Reporter. But for fhc reasons 
above Ktatod I am unable to concur 
with the learned Judges bv wiiom 
that decision was passed, and I 
would iberofore refer the question 
to a Full Bench for atiautlioritalive 
deci.sion. 
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Willi refcreuco to the secoa*,! 
question nii.^ed in thisKpeciai appeal, 
I a:n of opinion that tho JuJg'e’H 
on the point of possession 
iS not sufllcieiit to meet the reqnire- 
of the Issue of limitation. 
7'he pUintitls niiipht have failed to 
prove the prooise date of dispos.see 
R’on alleged in their plaint, ami 
they might Lave also failed to prove 
their khas possession i mined lately 
previous to that date. But it still 
remains to be seen wlierhcr the 
plaintiffs wore in possession, cither 
actual or constructive, at any lime 
within 12- years prior to the insti- 
tution of this suit. I would there- 
fore remand this case to the Tiower 
Appellate Court for a fresh trial of 
the issue of limitation, subject to 
the oinnlon of the Full Beiicli on 
the following point, naimdy; 
whether in a suit for possession of 
land brought against a dohuiflant 
who is really a trespasser, but who 
has set up a false case of lonancv, 
the issue of limitaiion can be raised 
and detormined. 

J.\CKSox, J. — I concur in the 
order of reference to the Fuil llcneh 
The effect of the decision appealed 
against, as it stand.s, is thal the 
defendants are found as a fact to 
have held the land in dispute as 
tresp.'issers, that is, adversely to the 
plaintiffs, but because they have 
alleged themselves to have been 
tenants of tho plaintiffs they are 
debarred from setting up the plea 
of limitation. This view’ is support- 
ed by the case iu 7, Weekly lie- 


porter, page ii9S, wliich has been 
referred to by Mr. Justice Mittef. 
In that case the learned Judges 
observe that, by admiy^iiig the right 
of tho plaintiff as thq^owner of the 
Inud in dispute, and acknowledging 
himself to be the plaintiirs tenant, 
the defendant precludes himself 
Irom pleading adverse possession 
4 >r limitation. It seems to me 
that a lailaoy lurks in those words, 
because the question is not so much 
whether the defendant is to be per- 
riiiiled to set up a plea under ibe 
law of limitation, as whether Iho 
C(uu*t is to apply that law to the 
facts which may be found. It 
seems necessary therefore that 
this point should be authoritively 
Rotllod, 

Th^ judgment of Ihc lull Ihnch 
U'iis delivered as fve/ows bi/ : — 

(/ J. — Tlic question wliicli 
is lefcrrej to the full Bench is, 
whether in a suit for possession ol 
Jand brought against a tenant who 
is n‘aily a tre.spa?«er, the defendant 
srtlMig up a lalse c«?c of tenancy, 
the issue of limitation can be raised 
and determined. And the terms iu 
which the question for the Court 
has been finined is illustrated by 
the facts as stated in the judgment 
of Mr. Justice Milter. 

The defendants in their written 
statement alleged that the suit was 
barred by the law of limitation. 
They also alleged that they were 
entitled to hold the lauds in dispute 
under a mourooscc lease granted to 
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them by the predecoj-fior of the 
They may have 

believed thatthirf was iho fact, and 
that such a lease had been i 4 riiiile<l. 
They may have failed to prove it, 
and, in fact, accordinir to the liud- 
in^ of the Lower Courts, thty did 
tail. I lliiuk a written statement 
putlin;^ forward a defenco in lhiv> 
manner ovig:ht not to bo treated as 
a conclusive admission by tine de- 
fendants that the faoU are as they 
allege, if the plaintilf denies the 
truth of the written statement and 
has an issue raised upon the alle^fa* 
tion. [f he had aecopted the 
written statem^mt, and the ease had 
been tried upon the aJrni siou so 
made, it would have been proper 
for tho Courts to consider as the 
true elate of things that there was 
a tenancy between the parties. Of 
course, if there was a tenancy, the 
law of limitation would not apply 
Eut bore the plaint iffs did not 
accept the statement of the de- 
fendants as to the tenancy. They 
denied it, and they succeed in dis- 
proving it. And althoii;^h the 
plaintilfs have done that, and have 
hbown that it is not the true state 
of things, tho Courts have given 
oifeot to the admission as if it was 
true, and have said that the law of 
limitation shad not apply to the 
case. If the tenancy is to be taken to 
bo ’he true state of things as prov- | 
ed by the admission, and not jon- i 
tradicted by the other pai ty, 1 tliink } 
the law of limitation will not apply. ! 
If this was intended to be dccMded 


in the cases referred to, 1 concur in 
those decisions But hero tho 
question really is this : — li a defen^ 
dunt to be prevented from setting 
up tho defence that thero is a 
tenancy, and at the same time re- 
lying upon the law of limitation, 
if the facts sliould prov >2 to be such 
as will support that defence ? I 
think that, in many oases, it would 
be productive of the greatest hard- 
^hip if the defendant was obliged 
tv> relinquish the defence of the law 
of limitation, where bo might 
really have it, in oriler to bo 
able to say, I believe that I can 
prove a tenancy between the plain- 
tiJf and myself, and I deaire to 
rely upon that, 1 think wo ought 
tj IhdJ that, merely by alleg- 
ing tbe tenancy in his written 
statement, he does not preclude 
himsell from setting up tho defeuce 
of the law of limitation. Whether 
there is that defence to the suit, 
ought to be determined upon what 
the facts are proved to be, if the 
plaintilf resolves to have them en- 
quired into, as was tho case here. 

Kkmp, J. — i concur. I wish 
only to add that tho defendants in 
their written statement, which I 
have referred to in the original, cot 
up a mouroosce holding with re- 
icrtncc to some of tho plots of tbo 
land for which the suit was brought, 
aud w ith reforeuce to ether plots 
they set up an independent tilla 
claiming them as belonging to 
aaotht*r (alook than tbafc of the 
plaintitf. 
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Jackson, J.—I concur with the 
learned Chief Justice, 

Glovek, J. — 1 concur, 

PoNTIFEX, J. — I concur, 

CALCUTTA HIGH COURT. 
lOM Deceinber, 1873, 

Full Bench. 

The Hon^ble Sir Richard Couch, 
KL, Chief Justice, and the Hoa'- 
ble F. B. Kemp, Louis S. Jack- 
sou, F. A. Glover, and C. Pon- 
iifex, Judges. 

I'NNODA Peesaud Roy and others 
(Plamtifs) Appellants, 

vs. 

Messes, Erskine and Co. 
{^Defendants) Respondents. 

Suit to set aside a sale — Separate 
suit ly Co-Sharers — Valuation. 

In a auit brought by a sbaroliolder to set 
aside a sale of a property held by several 
shareholders, in which he asked to have 
possesBion of his own share, and valued ac- 
cordingly : Held that the plaintiff was unable 
to sue in that way. The cause of action 
was the sale of iho whole, and the suit ought 
to be framed and valued accordingly, and be 
brought in such a Court that the rights of 
all the parties interested in setting aside the 
sale might be declared in one suit. 

This case was referred to ike Full 
Bench on the 2nd September 1873 
by Markby and Milter J, J,, with 
the following remarks ; — 

MakkbYj j. — I n this case one 
Kasheenath Roy sued certain 
persons whom they describe as 
** Messrs. Erskine & Co/^ and eight j 
other persons, alleging that a cer- | 


tain putnec talook was held by 
seven co-sharers, of which the 
plaiiitifi' held one share, and certaiu 
of the defendants d;be remainder, 
each shareholder collecting his own 
share of the rent from the mehal ; 
that defendant No. 1 , alleging that 
be bad purchased the zemindaree 
right over this putnee, bad brought 
a suit before the Collector under 
Regulation VIII. of 1819, praying 
for the sale of the putucc talook on 
account of arrears ofrentjanda 
sale of the putnec talook having 
been directed, tbe defendant pur- 
chased it himself and took posses- 
sion ; that the plaintiff appealed to 
the Commissioner, but was unsuc- 
cessful ; that he therefore, on tho 
various grounds set forth in the 
plaint, brought this suit to recover 
possession of Lis one-seventb share 
by setting aside the sale. 

The plaint also contained an 
allegation that the plaintiff was 
I not on good terms with his co- 
I sharers, and that they were acting 
in collusion with the zemindar. 

Tbe suit was valued at Rs. S65, 
being tbe value of the plaintiff's 
one-seventh share. 

Tbe whole putnee talook is re- 
gistered in the plaintifTa name in 
the zemindar's serisbtah. 

Several other shareholders have 
filed similar suits, each in respect 
of his own share. 

Both the Lower Courts have dis- 
missed all the suits on the ground 
that one suit ought to have beeu 
brought by ail the co- sharers to 
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ect aside the sale and recover pos> 
session of the whole talook. 

All the cases are brought up to 
this Court on special appeal, but 
only one appeal has been argued 
(No 102.) 

Both the Lower Courts in dis* 
musing this suit rely on the 
decision of E. Jackson and Aiuslie, 
J. J.,* in VII. Bengal Law Reports, 

•The 3rd May, 1871. 

Prc9€nt : 

The Uon'blo £, Jackson and W. Aiosllo, ' 
Judges, 

Cases Nos. 2455 to 2459 of 1870. 

Special Appeals from a decision passed htf 
the Subordinate Judge of Afyinensingh, 
dated the 26th August 1676, afirmivg a 
decision of the Mooniff of Bajitpore dated 
the 30/A December 1869. 

Bi.*isonath Bhuttacharjoe aud others (Plain- 
tiffs) Appellants, 
versus 

The Collector of Mymensingh and others 
(Defendants) Respondents. 

Baboos Sreenath Doss and Kashee Kant 
Sen fur Appellants, 

Baboos Umoda Pershad Banerjee, Juggada- 
nmd Maoherjee, and Nullit Ghunder Sen 
for Respondents. 

Jacksov, J.— We think the Lower Courts 
were quite right to refuse to allow these suits 
to be carried on as they have been instituted* 
Pive plaintitts, who are co-sharers In a cer- 
tain tenure, have brought five different suits 
to recover each their own separate share in 
that leaure. Independent of the question 
whether under such circumstanoes each 
different co-sharer would not be obliged to 
pay a sufficient stamp covering the whole 
teuure (which we are inclined to think he 
would, though we do not directly decide the 
point), we think the suits cannot be allowed 
to proceed in this shape. It Is very clear 
that all the parties were ready to bring their 
Bults, inasmuch as they have brought these 


Appendix, page 42, and that ca$e 
appears to us to support the view 
I taken. 

On the other hand, in a similar 
case reported in XIV , Weekly Re- 
porter, 490, Loch and Mitter, J, J., 
allowed the holder of a small share 
to sue alone for and to recover that 
share. 

Under these circumstances, we 
refer to the Full Bench the ques- 
tion whether one suit by all the 
shareholders to set aside the sale 

suits almost at the sanio time ; we believe 
they have employed the same vakeels,— cer- 
tainly they have employed tho same vakeel 
ill this Court, and there seems to be no reason 
whatever wliy they should not employ the 
same vakeel It is not right that the defen* 
dants should bo harassed by these five differ- 
ent suits when one suit is Bufficiont. 

It has been thrown out that this has l>een 
done in order to remove the jurisdiction from 
the Subordinate Judge to the Moonsiff. It 
is immaterial whether it was done with that 
intention or not ; the result is that that is 
the effect of bringing these suits in the man- 
ner in which they have been preferred. As 
the plaiatiffs’ vakeel states that lie has no 
objection to their being consolidated into one 
suit xva direct that thoy shall be consolidated 
and we set aside the order dismissing those 
I suits, and we direct that the casi^ shall be 
sent to the Court of the Subordinate J udge, 
who will take them up as one case and pro- 
ceed to trial as if the case had lieen instituted 
before him. But before this order will have 
effect, we think that the plaintiff is bound to 
pay into Court all the coats which have been 
incurred by the defendants up to this date. 
We therefore allow the plaintiff one month’s 
time to pay into Court all such costs ; and if 
the money is paid in within that time, tbk 
order will stand good ; if not, these appeals 
will be dismissed. Let tho costs iiicurred in 
this Court be certified to the Court of the 
Suberdinate J udge. 
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aud to recover possession ou^-ht to 
have Iwen broii:;ht, or whether, as 
the appellnat maintains, each shnre- 
hohler was entitled to sue sepa- 
rately. 

Ml mat, J. — I concur. 

The judument of the Full Bench 
teas ddicered as follows by ; — 

Couch, C. J. — We think that in 
deciding this case vve must take 
the latter part of the question 
which has been stated by the learn- 
ed Judges, and take it in connec- 
tion with what the suit appears to 
be. Wc are asked whether in a 
suit to set aside the sale of a pro- 
perty held by several shareholders 
each of tliem is entitled to sue 
separately, but we think wc must 
consider the question as meaning 
entitled to sue separately in the 
manner in which the present suit 
is brought. It is a suit to set aside 
the sale of the property. It is true 
that the plaintiir has made the 
other co-sharers defendants in the 
suit ; but he has a^ked to have the 
possession of his own share. Al- 
though he may have in terms asked 
to have the sale set aside, he is by 
the valuation of his suit limited to 
the setting* aside the sale of his 
own share only. By the ^framing 
of the suit in this way, he has 
brought it in a Court in which he 
could not have brought it if it had 
been a suit to set aside the sale as 
to the entire property. Wo think 
he was unable to sue in that way. | 
lie has in fact sued in respect of • 


part only of the cause of action, 
namely, that which applied only to 
himself. The cause of action was 
the sale of the wholcf and the suit 
ought to bo framed and valued ac- 
cordingly, and be brought in such* 
a Court that the rights of all the 
parties interested in setting aside 
the sale might bo declared in one 
suit. We think the decisions of 
the Courts below were right, and 
that the appeal should bo dismissed 
with costs. 


PRIVY COUNCIL, 

The 28th November, 1873. 
Appeal from Calcutta High CourL. 
MiRZA lIlMMUT BaIIA^DOOR, 
versus 

Sahebzadee Begcm and another. 
Mahomedivi Law — Acknowledge- 

ment — Heirship, 

Tliorc in no qnestion that under tho Maho* 
medaii Law ackuowleJgineata may be made 
of such a kind as to operato not iperely as 
admissions but as actually conferring certain 
descriptions of status, among others a statiM 
of heirship, limited or general, as the case 
may be, upon the persous acknowledged. 

This was a case in which Mirza 
Himmut Bahadoor was the plaintiff, 
Sahebzadee Begum and Mussamut 
Bismullah Begum, one being the 
widow and the other the illegiti- 
mate sister of Mirza Ekbal Baha- 
door, were defendants. The case 
of the plaintiff was that ho was one 
of the co-heirs of Mirza Ekbal. If 
this point were decided in bis fa- 
vour, other questions would arise, 
respecting the title of the widow to 
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dower, aud tbe title of the sister 
to^ raaintaia possession of certain 
property of Ekbal which she was 
possessed of; hut if the question of 
heirship be decided against Mirsa 
Himmut, none of these questions 
arise, and their lordships are of 
opinion that the judgment of the 
High Court is right, which decided 
this question against him. 

In the Court below a question 
was raised on which a good deal of 
evidence was given, and which was 
discussed at great length, whether 
or not Mirza Himmut and Ekbal 
were the legitimate sous of their 
mother Baratee and their father 
Modenarain Sing, but the Court 
below as well as the Court above 
have come to the conclusion that 
there was no marriage between 
their parents, aud it must be 
taken and indeed is admitted that 
they were illegitimate. The Court 
below held, however, that notwith- 
standing this illegitimacy, and not- 
withstanding therefore that by the 
law of the Sheali sect of the 
Mahomodans (which by admission 
of both parties applies to this case), 
the plaintiir would not be I eir of 
Ekbal,— that Ekbal had so ac- 
knowledged the pla'utifF to be bis 
heir that the plaintiff acquired 
that status, and was entitled to 
succeed to his property as sueb- 
The High Court, agreeing with the 
Court below upon the first question 
os to the legitimacy, reversed its 
decision upon the second point, be- 
ing of opinion that there was no 


proof of any such acknowledgment 
on the part of Ekbal ; and the solo 
question before their lordships now 
is whether or not there was such 
an acknowledgment. There is no 
question that under the Mahomedan 
law acknowledgments may be 
made of such a kind as to operate 
not merely as admissions but as 
actually conferring certain descrip- 
tions of status, among others a sta- 
tus of heirship, limited or general, 
as the case may be, upon the person 
acknowledged. With respect to 
acknowledgments of relationships, 
their lordships have been referred 
to Mr. Bail lie's “ Digest of Maho- 
niedan Law," Part I., published in 
1805, and they find it there thus 
laid down : — “ The acknowledg- 
ment of a man is valid in regard 
to five persons, bis father, mother, 
child, wife, and mowla, because in 
all these cases he acknowledges an 
obligation, and it is not valid ex- 
cept for these," and then, further, 
after giving cases of those acknow- 
ledgments which have been stated 
to be valid, on page 406 this is 
found : — “ The acknowledgment of 
a man is not valid with respect to 
any other persons th.*iu those before 
mentioned, such as a brother, or a 
paternal or a maternal uncle, or the 
like," so that if this passage stood 
without further explanation it 
would lead to the conclusion that 
by the Mahomedan law an acknow- 
ledgment of one person by another 
as bis brother, and as such his heir 
and successor, would have no vali- 
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clity. However, tlic passage is fur- 
ther explaiocil thus : — Wheu it 
is said that the acknowledgment of 
a man is not valid with respect to 
any otlier than those abovc-meo- 
tioiied, it is only meant that it is 
not obligatory on any other except 
the acknowledger and the acknow- 
ledged ; but with regard to such 
rights as aftVet them only the ac 
kuowledgmcnt is valid, so that if 
one were to acknowledge a brother, 
for instance, having other heirs 
besides who deny the brothership, 
and the acknowledger should die, 
the brother would not inherit with 
the other heirs, nor would he in- 
herit from the acknowledger’s 
father if he denied the descent, but 
be would be entitled to maintc- 
nnnee as against the acknowledger 
himself during bis life.” The ac- 
knowledgment contended for con- 
sists in this and this only : — it ap- 
pears that after the death of the 
mother a proceeding in the Civil 
Court of Gya was instituted on the 
20th January 1866, in which it is 
recited that Mirza Himmtit Baba- 
tloor, Mirza Kkbal Bahadoor, and 
Miissamut Bisraullah Begum, eons 
and daughter of Mussamut Baratee 
Begum, deceased, by their pleaders, 
prayed for a certificate under the 
provisions of Act XXVTI. of 1S60, 
on the proof of heirship to the said 
Mussamut Baratee Begum. That, 
coupled with this further fact which 
appears, that these three did by 
some means or other obtain posses* 
siou of some ptoperty belong- 


ing to an elder sister, apparently 
in the character of her heirs^ 
is relied upon as such an ac** 
knowledgment as j;o constitute 
the status of full bra|herhood and 
heirship on the part of the plain- 
tiff to the defendant. Their lord-* 
ships are of opinion that it would be 
carrying the doctrine of heirship 
constituted by acknowledgment to 
an extent to which it has never 
been carried before, and farther 
than the principles of the Mabo* 
medan law as to acknowledgments 
warrant, if they were to give such 
an effect as has been contended for 
to what is but an argumentative 
or inferential admission at best. 
All that is directly admitted by 
tbe statement in Court, (the lan- 
guage, being that of the pleader of 
the parties), is that the plaintiff 
and the defendant were the sons of 
Baratee, and as such claimed her 
property. It is sought to deduce 
from this that they must therefore 
necessarily be taken to have declar- 
ed, not only that they were sons 
and heirs of Baratee, but that they 
were to all intents and purposes 
brothers and heirs to each other,— 
** full brothers” is the term in the 
plaint,— and that they were cuti* 
tied to succeed to each otber^s pro- 
perty, not only property obtained 
from Baratee but any property 
which may have been obtained by 
either of them from any* source 
whatever. It appears to their lord- 
ships that it would be very unduly 
stretching the purport of this docu* 
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ment to . give it aay kucli’ , 

taliom it doesnot appew to tlieir 

lordsKips by atfcffl^ai'y iinpli- ' 

cd td M 

of ihc’ other for att. 
purposes 49 , lias , been, cobtended. 
It may be that tibey' sought to 
ovail thems^v^ ' ;of the Soouee 
MahohJ^an lawj whereby, as it 
WAS admitted, they ytould, although 
illegitimate, be heire of their 
mother. If that were so, the state- 
ment in this document amounts to 
no admission at all, but simply to 
a statement of fact, and to the in- 
ference which the law vrould de- 
rive /rom that fact. But, be that 
as it* may, their lordships are of 
opinion that it is by no means 
shown, and no inference can be 
fairly deduced, that, it was the in- 
tention of the parties by this docu- 
ment to constitute each brother to 
the, other, s^as to make him an 

heir to his eswfto. 

.•fhis being .their lordships’ opi- 
nion on the question of fact, it is 
unnecessary for them to consider 
the question whether the widowy 
who is generally included with the 
other sharers in the term ** heirs, ' 
but is hot, like sharers, entitled in 
the absence of “ testiduaries” to 4 
“ rbturny’.’ is n.r i® 
the^nse ib which Uiewwd 
in the passage above cil»d, wd 
nlso in the pasaigbs-in the 
to wbicb their ^leWshlftsTO^ 
ferred in' the bhUrse ofthn ai^- 
ment, sq that her exiitenoe #<^li 




^ the ctTefet of ^e 

acbnowl^msmt,' had one been 
provedi , I ' , a . ' 

On tbeie grounds their lordshii^ 
are of' opinloA that thejndgmei^t 
if the High Cqnrt is right } ahd ’ ^ 
obey will humbly advise Her - ; 
Mqjesty that it- he affirmed, , and ». 
;bis appeal dismissed with costs. 

CAMlitTA HIGH COURT. 
OaniNAKt OarAWifc .iOtvin. 

The %tk, lOB ^ hdM 

Mr. lusmos Macph^bson. . 
Ram Coomar Coondoo and anothfr,:? 
1?^. 

CHTODBit CaUNT 

MaitUemnee—Reeomy of damages 
from the person instiiutiug and 
maintaining lUigationin iltfi^iiMme 
another. 

In a suit the plwjsiKffiieougtt recover 
dnmegoe fwa the ^fentoat for injoriw • 
cauMd to them hr Wm by meaw of eertoin ,, 
lltieetion cerriod on ngwet them by orni 
the wunee of otihwpdnoas. /XfeW^’tbe 

■ait will Me. The pih»e«pfo **“*f*"’ 

meibteiD, end nro ^ perwne chiefly 
ested in the K»nlt of, enSle imrtitated by Ihem 
in the awwe of othera, may bo oonn»W ; 

to recoup to thAdief^nte who art sned the 

coete ioeotwd by them in 

gelT<ii,i^ lieen, frnsrt«y rt(»|l&M «»« 

ncWoniiUhoHSflBConrA” . 

•MACJMBitfW/ plamtiffe 

to WCOVW \ 

defeiffiant for injuries caused to 
them by him by means of 
litigarion carried on iigaiast .^«t 
br ,in the nam^ of one John 
Blcflitteen and his wife. 
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The whole lilii>ation was, in fact, 
conducted bv the defendant in the 
name of the McQueens, but at bis 
own expense, under an a'jreeraent 
entered into between them and the 
defondaut on the 17th of July 18G7. 
That agreement is embodied in an 
indenture, in which it is recited 
that Mrs. McQueen is entitled to 
certain property in Howrah, then 
in the possession of the Cooiidoos 
(the now plaintiffs) ; that the Mc- 
Queens, having- no funds where- 
with to adopt or commence any le- 
gal proceedings^^ for tlie recovery 
of the properly, had applied to the 
defendant to assist them in com- 
mencing and conducting the neces- 
sary suits, and to make all the 
requisite advances and disburse- 
ments connected therewith until 
their final termination ; and that 
^ the del'ondiint had agreed to do so, 
and also, as the McQueens had 
no means whatever,^" to pay 
to them or the survivor Rs, 150 
a month until the final tormina, 
tion of the litigation. Tlie Mc- 
Queens then (by the deed) appoint 
the defendant their attorney to in- 
stitute and prosecute all necessary 
suits, to sign all papers and docu- 
meats, to receive all monies, and 
take possession of all lands, &c., to 
which the McQueens may become 
entitled under any decree or order 
that may be made, and to appoint 
attorneys and vakeels, &c, j and 
the defendant covenants to insti- 
tute and prosecute the necessary 
f nits and proceedings, and to make 


I all requisite advances and payments, 
! and to pay the McQueens Rs. 150 
a month during* the pendency of 
the suits. Then it is agreed that 
out of the monied or proceeds of 
lands, &c., recovered, the defendant 
shall, m the. Jlrst place yVQitim tiud 
reimburse himself all advances and 
■ payments made by him, with in- 
terest tlieoeon at IL^ per cent.; in 
the second place, retain to himself, 
by way of remuneration for bia 
1 trouble and risk, one-third of the 
I nett proceeds of the litigation (after 
repaying himself with 12 per cent.); 
and, vt the third place, make over 
tlie remaining two-lhirds to the 
j McQueens. The McQueens further 
coven.ant not to mtcrmeddle with 
the defendant in the prosecu- 
tion of the litigation, and that 
they will rendei’ him all possible 
assistance, and that the power of 
attorney given by them to the de- 
fendant shall be irrevocable so long 
as he prosecutes thefitigatiou, and 
pays the monthly allowance of Rs. 
150. But there is a proviso that, if 
McQueen chooses to devote his 
whole time to it, he may have the 
management of the suit, hut under 
the control of the defendant ; and 
that the McQueens may at any 
time revoke the power of attorney 
given by them to the defendant on 
paying him all that he has advanc- 
ed, with interest at 12 per cent., 
and the sum of Rs. 2,000 by way 
of liquidated damages. A nd power 
is reserved to the McQueens to 
compromise, but only with the con-» 
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sent of the defendant, unless the 
finrn to bo received on the compro- 
mise should exceed the total 
amount of the defendant's advances 
with 1;^ per cent. 

This an^reement having been en- 
tered into, a suit was commenced 
ai^ainst the present plaintiffs, on 
the 8th of August 1867, in the 
name of the McQueens, in the 
Hooghly Court. 

On the Nth of April 1868, the 
suit was heard, and was dismissed 
with costs. Thereupon there was 
an appeal to the High Court, 
wliich, on the 15th of April 1869, 
reversed the decree of the Judge of 
llooghly, and gave jiidgmeut in 
favour of the McQaccns. 

On the 11th of May 1SG9 the 
Coondoos filed thbir petition for 
leave to appeal to the Privy Coun- 
cil. On the nth the McQueens 
(suppressing iho fact that an appeal 
had boon filed) got an order for 
execut ion, under which they, on the 
17lh, were actually put in posses- 
sion of the property at Howrah, and 
also attaohed other property of Iho 
Coondoos in order to obtain pay- 
ment of the co.sts which had been 
decried to them. 

On the 10 til of July the High 
Coiiit directed that the Coondoos 
should be restored to posRCssioii (on 
giving security), unless the Mc- 
Queens gave security for what they 
might receive pending the appeal 
and for costs ; and on the 21st De- 
cember 1869 security (in fact, pro- 
vided by the defendant) to the ex- 


tent of Hs. 12,000 was given by 
the MoQiieens, who continued in 
possession, and also recovered the 
sum of Rs. 4,739 from the Coou- 
doos by way of costs. 

On the 3rd of September 1870 
the McQueens brought a suit for 
xcanlai in the Hooghly Court 
against the Coondoos, and got 
jiulgnient for a large sum. 

In Septemb^u* lS7i the defen- 
dant agreed to inirchase the whole 
property and all the rights of the 
McQuoons therein, and in the ap- 
peal to the Privy Council, and in 
the xoasilat suit. On the 2Lst of 
September in that year the Mc- 
Queens executed what is called a 
memorandum of agreement, which 
was produced by t!ic doiendnnPs 
attorney nl: the trlnl, and which is 
in the following v\ ()rds : Whereas 
we (the McQueens), for the consi- 
deration hereinafter mentioned, 
agree to sell and convey all our 
riglit, title, and interest in the 
land, See. (dosciibiug the proper- 
ty), and also all our right, title, 
and interest of and in a certain suit 
in respect thereof' now pending in 
appeal to the Privy Council, and 
also all our riglit, title, and interest 
ill a certain suit now pending iu 
the llooghly Court for mesuo pro- 
fits in respect of the said land and 
premises, to Chundcroaunt Moolcer- 
jee for the sum of Rs. 22,000, made 
up as follows : iis. 12,500 due by 
us to the said Clinndercaunt Moo- 
keijeo for monies paid to us aud 
ou our account, and in respect of 


n 


V 
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which 8uru of Rs. 12,500 we have 
this day examined the accounts of 
the said Cliiuidercaunt Mookerjee, 
and find the same to be correct, 
and liave signed the said account 
accordingly ; the sum of Rs. 500 
})aid to us this day as earnest 
money; the further sum of Rs. 
5,000 to be paid to us on the exe- 
cution of the conveyance ; and the 
sum of Rs. 4,000, the balance se- 
cured by a promissory note of the 
said Chundercaunt Mookerjee, pay- 
able to us or order three months 
after the date thereof/' The exe- 
cution of this document (which, it 
will be observed, is, in truth, no 
agreement at all, but a mere recital) 
is Avitiiessed by the defendant's 
attorney, Mr. Hatch. Then comes 
a receipt, signed by the McQueens, 
dated the 14th October 1871, for 
Rs. 500, on account of the con- 
sideration-money mentioned in the 
above agreement." 

On the 25th of June 1872 an 
order was made by the Privy Coun- 
cil, reversing the decree of the 
High Court, Avith costs in the 
Courts below, in addition to the 
sum of £312-10-4 for the costs 
of the appeal. Subsequently the 
judgment in the tvasilat suit was^ 
on review, set aside, and the suit 
dismissed with costs. 

On the 14th of September 1872 
the Coondoos were restored to pos- 
session. 

There is no doubt whatever that 
the whole of the proceedings in 
Couit, from first to last, although 


taken in the name of the McQueens, 
ami with their consent, were taken 
under the instructions and at the 
expense of the defendant. Through- 
out, the McQueen^ may have as- 
sisted ; but the strings were pulled 
entirely by the defendant. 

The plaintiffs sue, alleging that, 
though they have eventually been 
successful in the Privy Council, 
and have been restored to the pos- 
session which they had before the 
litigation began, they have, in con- 
sequence of these j)roceedings, sus- 
tained a loss of about Rs. 25,000. 

The plaint may be said to have 
two aspects. It says that the de- 
fendant was guilty of champerty 
and maintenance, and acted ille- 
gally in instituting and maintain- 
ing the suit, and that the litigation 
was commenced and upheld mali- 
ciously by the defendant in the 
names of persons who had no legal 
or equitable right, and without 
reasonable or probable cause. 

I may say at once that I do not 
think it pf)ssiblo to support the 
plaintifPs suit, so far as it rests on 
the allegation thtit the original suit 
by the McQueens was brought 
without reasonable ox probable 
cause. Whatever the result in the 
Privy Council may have been, it 
cannot be said that there was no 
reasonable or probable cause when 
a Division Bench of this Court ac- 
tually decided in April 1869 in fa- 
vour of the McQueens. 

But the plaint also, after charg- 
ing that the agreement entered in- 
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to by the defendant with the Mc- 
Queens savours of champarty and 
i^aintenance^ and is illegal and 
contrary to public polioyi alleges 
that the litigation was instigated 
and carried on and conducted by 
the defendant at his own expense, 
and with a view to his own benefit, 
and that the defendant was the 
real mover in the proceedings, and 
unlawfully used the procedure and 
]>rooess of the Court to the damage 
and injury of the plaintiffs. 

So far as the facts are concerned, 
there is no doubt that the litigation 
was entered into by the defendant 
in pursuance of the agreement of 
the 17th July 1867, and was insti- 
gated and carried on and conduct- 
ed by the defendant at his own ex- 
pense, and with a view to his own 
benefit, and that he was the real 
mover in all the proceedings which 
were had in the name of the Mc- 
Queens. There is no doubt, too, 
that he used the procedure and 
process of the Court to the damage 
and injury of the plaintiff. 

But was there anything illegal 
or against jjublic policy in the a- 
groemenfc of July 1867, and the 
subsequent institution and rnaiiite- 
mince of the suit by the defendant? 
And, even- if there were, liave the 
plaintiffs a good cause of action, 
when the suit was brought with the 
McQueens^ consent, and wa^ not 
brought without reasonable cause ? 

I was of opinion that the agree- 
ment which was the subject of the 
suit of Gme vs. Amirtomoye Dmec 


(4, B. L. B., O. C., 1) was illegal 
and void as being against public 
policy (see pp. 46, 47, and 49*50), 
although I concurred with the Chief 
Justice, Sir Barnes Peacock, in 
giving effect to it so far as to treat 
it as a security for the repayment 
of all advances made, and interest at 
12 per cent. For the same reasons 
which weighed with me in that case, 
I think that the agreement made 
by the defendant with the McQueens 
in 1867 was illegal and against 
public policy, as also were the sub- 
sequent institution and maintain- 
ing of the suit against the Coon- 
does by the defendant. 

The only substantial difference 
between tiie agreement in.Grose^s 
case and that which the defendant 
entered into, is that the terms of 
the latter are rather less unfavour- 
able to the party in whose name 
the suit was to be brought. The 
defendant was to have had a clear 
profit to himself of only one-third 
of the nett proceeds after deducting 
costs of litigation and all his ad- 
vances, with interest thereou at 12 
per cent. ; whereas Grose was to 
have had one-half of all that was 
recovered absolutely, and was to 
have had all advances made by 
him, and 12 per cent, thereon, out 
of the other half. The power of 
attorney given to the defendant 
was in reality, though not in ex- 
press words, irrevocable. For when 
the deed starts with the recital that 
the McQueens bad^o means what- 
ever, and when the evidence shows 
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that, in fact, they uever paid a far- 
thinqf towards the costs of this suit, 
and were persons without any means, 
it is iinpossihle to attach any value 
to the provision in the deed of July 
18(.J7, which enabled the McQueens 
to revoke the power of attorney to 
the defendant on paying* him Rs. 
2,000 by way of liquidated damages, 
as well as all sums advanced by 
him, together with 12 per cent., or 
to the concluding power given by 
the deed to compromise, but which 
•power was accompanied by a provi- 
so that no compromise should be 
good which was not made with the 
defendant's consent, unless the a- 
mount realised by the compromise 
exceeded the total amount of the 
defendant's advances with 12 per 
cent. There can be no doubt that 
the agreement of July 1867 was 
practically irrevocable by the Mc- 
Queens, and that it was all along 
intended to be so. 

The view that such an agreement 
is against public policy and illegal 
is strengthened by the decision of 
the Madras High Court in the case 
of Mnlla Jiifftirji Tyeb Ali Said, 
vs. Yacali Kadar Bi/e (7, Mad. H. 
C. Rep., 128) ; also by the recent 
decision of. this Court in the case 
of Soonduree Chowdrany, vs. The 
Court of Wards (2 0, W.' R., 446). 

The question remains whether, 
under these circumstances, the 
plaintifis have any cause of ac- 
tion, and can ^recover damages 
for the loss caused by the defend- 
ant's having, in pursuance of the 


illegal agreement entered into by 
him in July 1867, instituted and 
maintained this litigation. The 
plaint alleges the defendant's con-* 
duct to have been maycious. But 
there was no special malice in 
the matter — no more than there 
always is, and must be (if malice it 
can be properly called at all), when 
a mere speculator takes up and 
prosecutes a suit. 

In my opinion, this suit will lie. 
The case of Pechell, vs. Watson (8^ 
AL and W., 601) is an authority 
that it will. It was there held that a 
suit would lie to recover damages 
for unlawfully upholding and main- 
taining an action by another against 
the plaintiff (Peohcll), as also for 
unlawfully, and without reason- 
able and probable cause, instigating 
a pauper to commeiu'c an action, 
wherc])y the pauper did commence 
and prosecute tlic action. The case 
of Pechelly vs. Watson ])roeeeilcd (as 
Lord Denrnau says in Flight, vs. 
Leman, 4, Ad. and LI. N. S., 888) 
on the principle tliat to maintain 
an action already commenced v/as 
unlawful. 'J'ho case now ))efc)re mo 
proceeds (so far as one portion of it 
is concerned) on tlio same principle. 
In Flight vs. Leman it was licid 
that the action would not lie ; but 
that was because it was for instigat- 
ing another to commence and pro- 
secute a suit, but neither showed 
maintenance, nor alleged want of 
probable cause. 

The case of Cotterell, vs, Jones 
(21, L. J., C, P., 2) has been much 
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relied on for tlie defendant. But 
tbe only point actually decided there 
was that, as the plaintiff showed in 
his plaiut that he could not possi- 
bly prove any legal damage, the suit 
was had. The pLaiutilf in the ori- 
ginal suit liad been nonsuited, but 
the defendant in that suit (the 
plaintiff Coiterel!) had omitted to 
get an order for the payrnorit of his 
costs on the nonsuit. Therefore, 
the Court held that he could prove 
no legal damage, and that his sub- 
sequent suit could not be mainlaia- 
ed. Til at ease in no way shakes 
the aulliority of Pecfiell vs. IFalson^ 
SC) far as it decided that a suit 
would lie to recover damages for 
unlawfully upholding and main- 
taining ail actiou brought by 
another. 

The defendant has had notice 
from the lirst that the plaintiffs 
considered him liable for their costs. 
When the original suit was pending 
in the Court of the Judge of 
Ilooghly, they applied to have him 
added as a defendant, in order that, 
if they succeeded in getting the 
suit dismissed, they might recover 
their costs from him. The Judge, 
however, refused ilic application, 
ou the ground that the defendant 
Lad DO present interest in the pro- 
perty in suit — concluding his ob- 
servations on the point thus : 

** Therefore, in rny opinion, he can- 
not be made a party to it, merely 
because he supplies funds fur car- 
rying it on, the terms of his agree** 
ment providing for the reimburse* 
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meut of his expenses, whether the 
suit fails or succeeds.’^ The Judge 
was iu error when lie supposed that 
the agreement provided for the re- 
imbursement of his expenses if the 
suit iailed. Under the agreement 
the defendant was entitled tube 
reimbursed nothing if the suitfailed. 
In one event only was he to bo re- 
imbursed from any source save the 
proceeds realised by the suit — in 
the very highly imjirobable event, 
namely, of the McQueens paying 
back all monies paid or advanced 
by him, together with interest at 
12 percent, and Rs. 2,000 by way 
of liquidated damages. 

Tlic principle that those who 
maintain, and are the persons chief- 
ly interested in the result of, suits 
instituted by them iu the names 
of others, may be compelled 
to recoup to the defendants who 
are sued the costs incurred by 
them in defending themselves, has 
been frequently recognized and act- 
ed on ill this Court, See Bawa^ 
soonder^ Dossee, vs. Anundolall 
Doss (Bourkc^s Reports, 45, 0. C. 
J.), and again (in appeal) at p. 96* 
(The report of this case at p. 96, I 
may remark in passing, is not very 
accurate. Among other things, it 
represents me as being one of the 
Judges who heard the appeal. 
This is a mistake, for the Appellate 
Court consisted of the Chief Justice 
and Mr. Justice Norman only.) And 
something of the same principle is 
to be found iu such cases UUton 
vs. Woods (L, Il.j 4 Eq., 432), and 
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In Re Jones (L, R., 6 Ghauo. 497), 
though in cases of the latter class 
a good deal turns on the fact of the 
]>er<5oris whom it was sought to 
malcc liable for the costs beingattor- 
neys on the record. 

Apart from all precedent, and 
oven if it wore doubtful whether 
the agreement of 1867 were actual- 
ly illegal and void, it seems to me 
to be perfectly fair and just that, 
in a case such as this, the defendant 
should bo held responsible to the 
plaintiff* for the loss he has sustain- 
ed by reason of the suits which the 
defendant (substantially only for 
his own benefit) lias maintained 
against him. 

It is said that this suit is barred 
by limitatiou. But there is no 
ground for any such contention. 
The plaintiffs could not have success- 
fully sued until the case was decid- 
ed in their favour by the Privy 
Council. 

The damages recoverable from 
the defendant are those which 
might have been recovered from the 
McQueens had they been persons 
of means, and the defendant had 
not intermeddled in the suit. Secu- 
rity has been given to a certain 
extent for the costs of the appeal to 
the Privy Council. It was argued 
that, because that security was given, 
the plaintiffs are now limited to the 
amount for which it was given, and 
also that they cannot recover from 
the defendant until they have pro- 
ceeded against the smrity, and 
failed to recover. In my opinion, 


the plaintiffs are neither limited to 
the amount for which security has 
been given, nor bound to proceed 
in the first instance^ against the 
security. 

I think the plaintiffs are entitled 
to recover tlic Rs. 4,7^9 which 
they had to pay the McQueens as 
costs after they succeeded in their 
appeal to the High Court ; also the 
sum of Rs. 124, then due from the 
McQueens to the Coondoos, and 
which was credited to them, so as 
to leave the balaneo due by them 
Rs. 4,730. Mr, Phillips objects to 
this item of Rs. 1 24 being allowed. 
But the plaiistlffs are clearly en- 
titled to it. It was due to the 
Coondoos at the time execution is- 
sued against them, and the sum of 
Rs. 4,739, actually levied from 
them, was the balance due after 
giving them credit for this item of 
Rs. 124. As matters stand, the 
plaintiffs never have been pai<l that 
sum of Rs. 124, and, under the eir- 
ciirastanees, are entitled to recover 
them now. Then there are the 
plaintiffs^ own costs, Rs. 802-14 
and Rs, 758. Interest at 13 per 
cent, (being the rate allowed as 
against the Coondoos both in the 
Court of first instance and in this 
Court) is to be allowed from the 
dates on which the amounts were 
paid by, or became payable to, 
them. 

As regards the appeal to the 
Privy Council, the plaintiffs are 
entitled to Rs. l, 551 - 8 » 3 , the a- 
mount paid by them to the High 
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Court for furnishiug and transmiU 
ting records^ &c., also to £312-10-4 
allowed expressly by the Privy 
Council, which at par is Rr. 
3,135-0 i. Then there are Rs. 16 j 
for iufructuous attempts to execute * 
the decree of the Privy Council 
against the McQueens; and Rs. 
1,1221-7-3, the costs allowed in the 
wasilat suit on the review of judg- 
ment, &c. On all these items I 
bhall allow interest at the rate of 6 
per cent. 

I do not think that the extra 
costs incurred either in England, 
or to Messrs, lieeby and Rutter 
liorc, in connexion with the appeal, 
are recoverable in any shape. 

Under the head of vmsilat for the 
time he was out of possession (dur- 
ing which time the defendant was 
in actual possession and enjoyment 
of the rents), 1 shall allow Rs. 150 
a month, with interest at 12 per 
cent, ou each item. There is no 
l ea.^ou 'wliy such interest should not 
be recovered by the plaintiffs, see- 
ing that the defendant, in this wa* 
iiUt suit against them, charged 
them, and obtained a decree at that 
rate* 

There will be a decree according- 
ly for the plaintiffs with costs on 
scale 2. 

Attorney for the plaintiffs^ Baboo 
Badhanath Bose. 

Attorney for the defendant^ Mr. 
UatcL 


PRIVY COUNCIL. 

Tiie 3ai) Pisbruaky, 1874. 
Appeal from Oudh Judicial Com^ 
missioner's Court. 

Rani Mewa KuwAR,tJ^. Rani Hulas 
Kl'war. 

Estoppel — Limitation. 

The nature of an estoppel being to exclude 
an enquiry by evidence into tbe truth, tboso 
who ri'ly upon a document as au estoppel, 
must clearly establish that It does amount 
to that which they assert. 

When a compromise is based on an as- 
sumption that there was an antecedent title 
of some kind in the partien, and the agreeuient 
acknowledges and defines what that title is, 
a claim under that compromise, does not 
rest on contract only, but upon a title to the 
land acknovrletigcd and defined by the con- 
tract, 80 that a suit founded on the com-- 
promise is not founded ou contract or for a 
breach of it but that it is a suit for the 
recovery of immoveable properly, conse- 
quenlly the proper limitation of the suit is 
12 years. 

This is a sn't brought by Rani 
Mc\v.a Kuwar, the grand-daugliter 
of Rajah Riittuu Singh, against 
Rani Hulas Kuwar, tho widow of 
Khyratee Lall, who was a grandson 
of the R.ajah, to recover Sj annaa 
share of three houses and an 
Imambara situate iti the city of 
Lucknow. The anpollant claims 
annas in her own right, and 4i 
as the representative of her de- 
ceased sister, Chattur Kuwar. .v. 
j The claim arises in this way 
The property in dispute, which it 
in Oudh, belonged, with other con- 
fiiderable property in Rohilcund, 
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to Rajah Riittuii Singh, who died 
in It is said that he became 

a Maliomedau^ and that, according 
to Hindoo ]aw, hi a ancestral pro- 
perty thereupon vested in his son, 
Dowlui Singh, the father of the 
ai)pelliuit, and her sister. Dowlut 
Singh died before his father, and 
ill consequence of his having so 
pre*dcceased him, and having no 
male issue, the property of the 
Rajah Huttun Singh would have 
descended to the grandson. Khy- 
ratec Lall, whose widow, Hulas 
Kuwar, is the defendant and pre- 
Fcnt respondent, unless the conver- 
sion of tlic Rajah, and the conse- 
quent ve»ting of the estate in | 
Dowlut Singh, was established. 
The defendant raised a. further 
question, namely, that the property 
of Rajah Ruttuu Singh had been 
confi^^entej by the King of Oudh, 
and had, after the Rajah^s death, 
been granted by the King as an 
act of grace to his widow, Rani 
Raj Kiiwar, and that on her death 
it descended to Khyratee Lall as 
her legal heir. It appears that 
questions arising out of this alleged 
conversion to Mahoraedanism of 
the Rajah, and respecting the con- 
figeation, " were contested between 
tbe widows of the deceased Rajah 
Ruttuu Singh and of his son, 
Dowlut Singh ; and after their 
deaths the controversies were re- 
newed between Khyratee Lall and 
the respondent and her sister. 
After these controversies, and 
avowedly to put au end to the dis- 


putes, a compromise was effected 
between tlic parties, tbe terms of 
which are found iu what is describ- 
ed as a deed of agreement of tbe 
21st July I8d0. It^is essential to 
the determination of the questions 
iu this ap[)eal to consider what is 
the elfoci of this agreement, and 
of a sul>scqucnt one which was en- 
tered into at a later period of the 
same year, namely, on the l-Hh of 
November. 

I The flrjjt agreement is made 
I between the cou tending parties, 
Klyu’atee Lrill, and Ids consins. 
Rani Chaitur Kuwar, and the 
present appellant, Rani Mewa 
Kuwar, the daughters of Dowlut 
Singh. It is this : “ We^^ describ- 
ing the parties do hereby deeJaro 
! that, regarding the dis))ufe which 
i existed for all the houses, lands, 

I and j)roporty loft by Rajali Rutton 
j Singh, deceased, w’hothor moveable 
i or immoveable, ancestral, or sclf- 
aeqnired, in tlie custody' of tlie 
Court of Wards, situated in tbe 
district of Rareilly, Pilibbit, Shah-* 
jcbanporc, Uadaon, &c., and in the 
province of Oudh, we have, Avhilst 
in the perfect enjoyment of our 
senses, and without being under 
any kind of comp ill si on or coercion, 
come to amicable terms in the j)re- 
scnce of Mr. John Inglis, Collector 
of Bareilly, and agreed to regard 
the whole property as if it were 
one rupee, and to divide it into the 
following shares; 7^ annas as the 
share of Khyratee Lall, dj- annas 
as the bhare of Raai Chatlur 
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Kinvar, and -I j annas as the sliafe 
of Kani Mewa Kuvvar/^ That is an 
aj^rcernent that the whole property 
left by the Rajah Rattan Singh, as 
well that in Rohilcand as that in 
the j)rovince of Oudh, shall be 
divided in those shares. Then 
comes a provision for a division of 
the property, according to those 
shares, by a partition by motes and 
bounds. That part of the agree- 
ment is this : According to these 
rates the whole of the property shall 
be divided amongst the above, 
agreeably to a pniichait to be con- 
vened for the purpose. That we 
shall not retract from this proposed 
division and then declaring that 
it should be a final agreement be- 
tween them* It is undisputed that 
this agreement relates to the wdiolc 
of the property of ilajah Ruitun 
Singh, as well that in Oiulh as in 
Roiulciuul. In fact that is the 
ease on the jiart of the respondent 
as well as that on the part of the 
appellant. Roth agree that this 
agreement was intended to fettle 
the disputes relating to the whole 
of the property left by the Rajah. 
Now there is no evidence to be 
found in the record of an actual 
partition of tlie property, either in 
Rohileund or in Oiulh, pursuant 1o 
the terms of this agreemonl i but 
it is said on ilm part of tlie respon- 
dent, the defendant, that by the 
.subsequent agreement, to which I 
have ulinded, of the 12th Novem- 
ber 1860, there is an acknowledg- 
ment on the part of the present ap- 


pellant and her sister Avhom she 
represents, that a partition had 
taken place of the whole property, 
as wtII the property in Oudh as in 
Robilcund, an acknowledgment 
which binds them by way of es- 
toppel ; and that, under those cir- 
cumstances, the present claim of 
the appellant to a share of the 
houses in Lucknow must be defeat- 
ed, This document is in ambigu- 
ous language, and some care is re- 
quired in considering what is the 
etfeot of Uie language used m it. 
It may here be said tliat those who 
rely upon the document as an es- 
toppel, — the nature of an estoppel 
being to exclude an enquiry by evi- 
dence into the truth, — must clear- 
ly establish that it does amount to 
that which they assert. Now the 
document is this ; We Khyratco 
Lall in person,'^ and the appoikut 
and her sister by their attorn ice, — ■ 
the principals, being heirs of 
Rajah Ruttuii Singli, deceased, do 
hereby declare that — Whereas our 
case regarding rendition of ac- 
counts and division of the property 
left by Rajah Riittun S’ligh, now 
in charge of the Court of Wards, 
was pending before Moulvi Ma- 
homed Khyroooddeeu,''’ — and other 
persons, naming them, and (k*.s- 
cribiug them members,^' and 
their lordships understand that 
they were a ooramitiee of persons, 
or a punebait, appointed to make a 
partition* The document goes on, 
the same has now been amicably 
adjusted and divided amongst our- 



m rivii 


Tlir. LEGAL COMPANION. 


Rulings. 


selves, accovilini,^ to our specific 
shares,” — that, is, the sharoi^ men- 
tioned in the first a<jreemcnt,~ 
''under the auspices of Mr. John 
Tuglis, rollector of Bareilly, and 
the division, under the blessings of- 
Providence, having* been made ac- 
cordingly regarding the whole pro- 
perty, viz, cash, furniture, villages 
(mortgaged and free from mortgage) 
houses and shops, cash deposited 
in banks and treasury, other proper- 
ty moveable of every description, 
and books, we have reeoived our 
res}>ective sliares. Now there is 
not tlie slightest dispute amongst 
us left unadjusted and unsettled, 
and there is not a fraction of such 
property which has not been divid- 
ed amongst us. Wo have tliere- 
fore filed tins razeenamah, acknow- 
ledging division of property and 
settlement of accounts in the court 
oftlic above ineiitionod deputy col- 
lector, that it may prove of use 
hereafter.” There are undoubtedly 
words in this agreement which, 
taken bv themselves, are sufticieni 
to comprehend the whole of the 
property which was the subject of 
the first agreement ; but the words 
which occur in the commence- 
ment of tijo agreement appear to 
their iordships to be the governing 
words of the instrument, as far as 
the property included in it is con- 
cerned, and those words ^arc • 
Whereas our case regarding rendi- 
tion of accounts and division of 
the property left by Rajah Ruttun 
Singh, flow in charge of the Court 


of WardsJ^ Now the only proper- 
ty which could have been in charge 
of the Court of Wards was the 
property in Rohilcunfl. Notwith- 
standing therefore th^ large words 
to which I have referred, rir., 
" Now there is not the slightest 
dispute amongst us left unadjusted, 
and unsettled, and there is not a 
fraction of sitch property wbicli has 
not been divided amongst us,” their 
lordships think that the reference 
made in that wide clause by the 
words "such property” limits its 
application to the property describ- 
ed in the commencement of the 
agreement, namely, the property 
" now iu charge of the Court of 
Wards.” Undoubtedly there is 
some room for Ibe contention that 
the words " now in charge of the 
Court of the Wards” were not in- 
tended to limit the agreement to 
property which was really in the 
Court of Ward.s, but were inserted 
by mistake and by misa])preheneion 
of the parties might have thought 
that the property in Ondh was in 
charge of the Court of Wards of 
the district of Bareilly, Their 
lordships do not fail to notice that 
property was described as being in 
the custody of the Court of Wards 
in the first agreement, but there the 
description is not confined to pro- 
perty in the Court of Wards, but 
the words " and in the province of 
OuJh” arc inserted, apparently for 
the purpose of showing that the 
agreement was intended to compre- 
hend lands in that province as well 
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as those iu llobilciind. Tljere are 
no nsuch words iu the agreement of 
November, and upon the whole 
their lordships think that that a- 
greeracnt may properly be confined 
to the lands iu Rohilcuiicl which 
were really in charge of the Court 
of Wardv«?. 

It will be observed from what 
lias been already said tliat their 
lordships have felt that this docu- 
ment is ambiguous, and this being 
so, the construction of It may be 
aided by looking at the surrounding 
circum'-tanees. If it had appeared 
that the appellant liad bad posses- 
sion for a long number of years of 
some property which liad belonged 
to Rajah Ruttun Singh iu Oudh, 
and the respondent and those she 
represents hail been in possession of 
other property which liad belonged 
to the Hajah, it might have been 
infcned that a partition had been 
made by agreement, and the fiar- 
ties were content to hold what they 
had so agreed to take without any 
ibrnuil partition by a pnne.hait. But 
U})ou looking at the circumstances 
which were relied njiou by the res- 
pondent’s counsel, Mr. Cave, to 
support that presumption, it appears 
to their lordships that they fail to 
do so. The first circiimstauce re- 
lied on was that iu addition to the 
four houses which arc the present 
subjects of dispute, there was a fifth 
liou<e which, it was said, had be- 
longed to Rajah Ruttun Singh, and 
had been iu the possession of the 
appellant and her sister and her sis- 


tei’^s husband. But the evidence 
when examined really fails to make 
out that that house was a part of 
the property of Rajah Ruttun 
Singh. On the contrary, there is a 
great deal of evidence to show that 
it was the separately acquired pro- 
perty of Dowlut Singh, the father 
of the appellant, and was no part 
ofihe estate of the Rajah. The title 
to that house is, at least, left iu 
doubt, and it was for the ro.spon- 
dent, if she relied upon the circum- 
stance, of the apI)ellant^s ha'Ving 
tlie ownership and possession of the 
lionse as presumptive proof of the 
partition, to have shown clearly 
that it formed part of the property 
of the Rajah. 

The other circumsiancc strongly 
relied on was tluit there had been 
au acquiescence of nine years, from 
the date of the agreement in 18C0 
I to the commencement of tlii.s suit, 
in the possession of the four houses 
now claimed remaining with the 
respondent. But again upon in- 
vestigation their lordships think 
that there was no ncqniescence from 
which they could safely presume 
there had been a partition. It 
seems that upon thq death of the 
appellant’s sister, Rani Chattur 
Kuwar, the appellant brought a 
suit against her husband, Oudh 
Beharec Lall, to recover from him 
her sister’s 4j shave iu the houses 
now iu dispute. That suit was 
commenced apparently in the year 
1866, The defence to it was that 
Bcharce Lall was entitled to the 
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proptM'ty in another — it is 

not neccssnrv to sny wlint risjbt he 
set up. The present appellant 
{Succeeded in that suit in the lower 
Courts and also upon appeal in the 
High Court of the North-West 
Provinces. Now in that suit she 
claimed^ as against her deceased 
sister's husband, her sister's share 
in this very property. It seems 
incredible if she was aware she and 
her sister had no right to this pro- 
perty, and tliat it had gone under 
a partition to Khyratee Lajl, that 
f-he slr)iiid have instituled tijat 
which would have been, so far as 
regards tliis property, an entirely 
useless suit. It is perfectly true 
that nothing wliieli occurred iu the 
progress of tliat suit cau be evi- 
dence against the present respon- 
dent, who was no party to it; but 
tljo suit is so far material and rele- 
vant that the present a[;pellant, 
liaving obtained a decree against 
the sister’s husbarjd, Oudh neharee 
Lall, endeavoured to execute that 
decree by obtaining possession in 
due course of law of the houses, 
and was resisted by the present 
respondent who was then in pos- 
session of^thein. These facts seem 
to negative anything like ac(jules- 
ccnce on the part of the appellant 
in a supposed partition by which 
these houses were allotted and as- 
signed to be lield in severalty by 
the respondent or by Khyratee Lall 
whom she represents. 

Under these circumstances the 
case simply comes to the question 


of the right of the appellant under 
the agreement of July 181)0. That 
agreement assumes that the parties 
were Fcverally claimTng, by virtue 
of some right of iiftieritance, the 
property of the llajah Riittnn 
Singh ; that tliore were ciuesiions 
between them which might dis- 
turb tlie rights which each claimed, 
and it was better instead of a long 
litigation to settle these rights, and 
they do settle them by arriving at 
this agroem(Mit, which provides 
that the property slitfill be lie-ld in 
certain sliares, and sliall be divided 
according to tliose sliares. A par- 
tition according to tlcse shares 
has never taken place, and the res- 
pondent is in p<'‘Ssession of the en- 
tirety of the houses in Oudli and 
the Irnainbara. Lniess tliercfore 
the title of the ]'rescnt appellant 
, is barred by Innitahnn she has, in 
' their lonlsiiips’ opinion, a rig lit to 
a (b'creo for the shares of those 
•' houses assigned to her and her 
! sister wlioin she now r(‘prefeents by 
the agreement. 

Their lordsliips, in coming to this 
conoliLsion, have arrived at an 
opinion in accordance with that of 
the Judicial Commissioner, from 
where this appeal comeg to Her 
Majesty. The Judicial Cornrnis- 
sioiier stales tlmt lie has no doul>t 
that the agreement of November 
J860 did not include the property 
in Oudh. He says, I shall have 
to refer again to the agreement 
etFected by the disputants in July 
18C0. I deem it necessary to re- 
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cvM'd my concurrence in the I’uling 
of my predecessor in regard to the 
deed of November 1860. It is 
clear from the terms of that docu- 
ment that it referred solely to that 
portion of llie property of the late 
ilajah liuttuii Singli that was si- 
tuated within the jurisdiction of the 
(yollector of Bareilly. It sets forth 
tliat — ‘ Whereas our ease regard in.!^ 
rendition of accounts and division 
of the })roperty left by Kajah Rut- 
tun Sin^b, now in chariLjfo of the 
Court of Wards, was pending^ be- 
Jore certain arbitrators, an amicable 
adjusttuoul; has been made and the 
whole jiroperty divided/ The pro- 
jairt}^ situated in the province of 
Oiidli and claimed in Iho present 
suit was not under the charge of 
tlic Court of Wards of the Bareilly 
District, and eould not therefore 
liave been irndudod in the division 
referred to in this documeiif/^ So 
far. therefore, their lordships en- 
tirely agree with the judginont of 
the Judicial Commissioner. The wav 
the case came before him ultimately 
was this : the Civil Judge of Luck- 
now having at lir^t decided, con- 
trary to the above view of the 
Judicial Commissioner, that the 
agreement of November 1860 did 
include the Oudh property, and 
was an estoppel, was overruled by j 
a former Judicial Commissioner, 
Sir George Cowper, who remanded 
tJie ease for an enquiry as to the 
J>()s^essiou of the houses. The 
(/ivil Judge on this remand seems 
io liavc lliought ho must inquire 


who had had possession during the 
last 12 years, and finding that the 
respondent and her predecessors 
had been in possession for more 
than 12 years, he held that the suit 
was barred by the Statute ofLiini- 
ta lions. 

The Judicial Commissioner, 
when the case came before him on 
final appeal, held that the claim of 
the ap))ellant was l)ased on the 
agreement of July 3860, and that 
limitation only ran from that date; 
but he thought the limitation of 
six years was applicable to the suit. 
The judgment of the Judicial Com- 
missioner was that the case of the 
ap]iellant rested upon the agree- 
ment of July l8o0, and that so 
resting upon a ooutract the case 
was within the 10th clause of sec- 
tion I of Act of 18.VJ, and 
barred by it, iiiasrnuch as the 
action was not brouglit within six 
years from the date of that agree- 
ment. Now their lordships are of 
opinion that the lOth is not the 
clause wlilcb is applicable to tlie 
jircscni claim, but that the suit is 
really brought for the recovery <5f 
immoveai>le property, and that the 
clause which properly applies to it 
is clause 12 of section 1, The 
compromise is based on the as- 
sumption that there wms an antece- 
dent lillc of some kind in the 
parties, and the agreement acknow- 
ledges and defines what that title 
is. The claim does not rest on 
contract only, but upon a title to 
the land acknowledged and defined 
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by the contract, which is part only 
of the evidence of the appellant to 
jirove her title, and not all her 
case. It therefore seems to their 
lordships that the suit is not found- 
ed on contract or for a breach of it, 
but that it is a suit for the recovery 
ot immoveable property “ to which 
other provision of the Act applies,” 
and so within clause 12 ; conse- 
quently, in their opinion, the proper 
limitation of the suit is 12 years, 
and it has not been contended at 
the Bar that if that be the period 
of limitation the present suit is 
barred. 


For these reasons their lordships, 
affreeinj? in the view of the merits 
of the case taken by the Judicial 
Commissioner, hut differing from 
him as to the effect^f the Statute 
of Limitations, must humbly advise 
Her Majesty that his judgment 
ought to he reversed, and that a 
decree ought to he made that the 
ajipellaut is entitled to the posses- 
sion of the 8^ annas share of the 
properties in Oudh, the subject in 
dispute in the suit. The appellant 
to have the costs in India and of 
this appeal. 
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CALCUTTA HIGH COURT.- 
The 16/A December, 187S. 

Ths Qokbn, 
vereu* 

3fADHUB CHUNnER OlRI MoKUST, 
Appellant, 

Prosecution by a Convicted Person 
— Adultery — Ecidenee. 

There li no mle thnb a convicted person 
cannot institute criinioal proceedings. 

In a case of adultery, sexual iotercourse 
must be proved ; the sexual intercourse re« 
quired for adultery being the same identioat 
thing as the sexual intercourse required for 
rape. 

It is not necessary that there should be 
direct evidence of an act of adultery, nor 
that the adulterer should knew whose wife 
the woman is, provided he knew she was a 
married woman. 

The High Court declined on appeal to re- 
ceive evidence which was available at the 
trial below, when the prisoner deliberately 
elected not to give evidence in reply to the 
case made against him. 

Per Markhyt /.—It is not the duty of the 
High Court In appeal to try a prisoner de 
novo upon the recorded depositions ; the 
Court is bound, in forming its conclusions as 
to the credibility of the witnesses, to attach 
great weight to the opinion which the Judge 
who beard them has expressed upon that 
matter. 

Markbt, J. — la this case the 
prisoner is charged under Section 
497 of the Indian Penal Code with 
having committed adultery with 
one Elokeshi, the wife of Nobin 
Cbnnder Banerjee. 

Nobin Chander Banerjee is now 
nuder sentence of transportation 
for life for having killed his wife, 
Elokeshi, 9 a account of her infide* 
lity. 


The Sessions Judge has convict* 
ed the prisoner and sentenced him 
to three years' rigorons imprison- 
ment and a fine of Rs. 9 , 000 . One 
assessor concurs in this verdict, and 
the other does not. 

The case is one of considerable 
public importance on account of 
the position of the prisoner, who is 
the Mohunt of Tarokesbnr, said to 
be one of the holiest and wealthiest 
shrines in this part of India. The 
person with whom he is charged to 
have committed adultery was a 
Brahmin woman, married to a hus- 
band of the same rank as herself. 

The case comes before os on 
appeal, and I will first dispose of 
one or two points of law which 
have been raised in the prisoner's 
favor. 

It is contended that Nobin 
Cbunder Baneijee, being a convict- 
ed person, cannot prosecute. This 
argument is founded on the rule 
which prevails, or did prevail in 
England, that certain infamous 
persons could uot become prose- 
cutors. But though the Criminal 
Procedure Code speaks of a prose- 
cutor in some cases, there is no 
prosecutor on a criminal trial in 
this country in the English sense. 
The prosecutor in England is the 
person who prefers the bill of in- 
dictment before the Grand Jury, 
and, generally, without his appear- 
ance no bill can bo found. But 
the pro 8 «f|tor in India is merely 
the persoa who, by making a com- 
plaint and by giving information. 
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institutes the proceedings over 
which, as a general rule, he hds 
subsequently no control, and iir 
which his concurrence is in no way 
necessary. Whether or no the 
iiiisbaiid who has instituted proceed- 
ings ill adultery, has any control 
over them enbst quently by reason 
of the provisions of Section 478 of 
the Code of Procedure, is to my 
mind a matter of very serious doubt; 
but it is not necessary to consider 
it ill this case, because there never 
was any rule, as far as I am aware, 
that a convicted person could not 
institute criminal proceedings ; and 
that is all that in a case of adul-^ 
tery the husband is required to 
do. 

Next, it is contended that the 
husband, after he became aware of 
his wife’s misconduct, condoned 
the offence, and was thereby inca- 
pacitated from instituting these 
proceedings. No authority has 
been cited for this contention, nor 
do I know of any principle on 
w^hich it could be based. 

Another objection was taken 
that such sexual intercourse as is 
necessary to adultery was not es- 
tablished, I shall consider here- 
after the general effect of the evi- 
dence and what it establishes, j 
What the law in terms requires is 
that sexual intercourse shall be 
proved j and the sexual intercourse ' 
required for adultery is, in my opi- 
nion, the same identical thing as | 
the sexual intercourse required for * 
rape. 


Lastly, it was said that evidence 
had been improperly rejected, The 
evidence which the Judge was ask- 
ed to receive was* an account of 
what a person name® Mohesh Bha- 
ratee had stated as to the custom 
of females visiting shrines of this 
description. The witness appears 
to have absconded and could not 
be produced at the trial, and the 
evidence was tendered under Clause 
4 of Section ^2 of the new Evi- 
dence Act. The Judge in my opi- 
nion has rightly rejected it ; and I 
may also add that even if admis- 
sible, it umuld, in my opinion, be 
absolutely worthless. 

Mr. Jackson has also, in this 
appeal^ tendered evidence on behalf 
of the prisoner, but we declined to 
receive it. The evidence tendered 
was available at the tiial, when the 
prisoner deliberately elected not to 
give any evidence in reply to the 
case made against him. I think 
he must abide by that election. 

I now come to the more impor- 
tant part of the case, namely, the 
consideration of the evidence by 
which the prisoner’s guilt is sought 
to he established. There can be 
no doubt whatever that upon this 
appeal the whole facts are open to 
us ; but inasmuch as there has 
been some argument at the Bar as 
to what the duty of the Court is in 
dealing with such an appeal, I wish 
to state that in my opinion it is 
not the duty of the Appellate 
Court to try the prisoner de novo 
upon the recorded depositions. 1 
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consider that iu dealing with the 
question of credibility of oral tes- 
timony (wliicb ill this as in almost 
every other criminal case is the 
really important question to be de- 
termined) we ought to place very 
great reliance on the opinion of the 
Judge who had the witnesses be- 
fore him; who saw their demea- 
nour ; who heaid the questions put 
to them ; and who also heard their 
answers given iu their own Ian- 
£rua;:e. A mere record in another 
language and in a narrative form 
is but a very imperfect representa- 
tion of what passes between a wit- 
ness and Counsel, more especially 
in cross-examination. For these 
reasons all Courts of appeal, whe- 
ther civil or criminal, do rely very 
much on the oi)inion formed by the 
Court of original juiisdiction, and, 
in this case, I intend to adopt that 
principle. Of course, we must sa- 
tisfv our own minds of the guilt of 
the prisoner : otherwise we must 
acquit him. But wc arc at liberty 
and, in my opinion, we are bound 
in i’orming our conclusion as to the 
credibility of the witnesses, to 
attach great wciglit to the opinion 
which the Judge who heard them 
has expressed upon that matter. 

The oflTence of adultery is defined 
by the Code as having sexual in- 
tercourse with a person whom the 
adulterer knows, or has reason to 
believe, to be a married woman. 
There can be no doubt that 121o- 
keshi was a married Woman, and 
the two questions to be considered 


are whether the prisoner had sexual 
intercourse with her, and whether 
he knew, or bad reason to believe, 
that she was married. 

The evidence which goes to es- 
tahlisli the sexual intercourse is 
that ot Gopeenath Singh Roy, 
Ramessur Pattro, and Ooma Churn. 
Gopeenath Roy was, until this case 
arose, a servant of the 'Mobunt. 
He states that he has frequently 
seen Elokeshi at the Mobunt’s pri- 
vate residence, which is at a short 
distance from the temple, at 9 and 
10 oVdock at night, and also com- 
ing away from the house in the 
morning ; that these visits were at 
intervals of three or four days, and 
lasted for about a year, being con- 
tinued up to the month of Jeytlast 
which is the month in which Elo- 
keshi was killed by her husband. 
He says he saw the Mohunt alone 
with Elokeshi in his sleeping apart- 
ment, at the bathing ghat, and at 
the top of the house ; that she was 
a modest looking woman, 14 or 
15 years of ago, and wore a bordered 
sharee, bracelets on her arms, and 
anklets on her feet ; that she bad 
a rod mark on her forehead, and 
her hair was tied. Ho had seen 
Elokeshi come accompanied by her 
younger sister Muktakeshi and a 
servant named Telibo : lie had se^n 
the three go np to the bouse \ the 
former go in, and the twq othcra 
go away. 

Ramessur Pattro says that in 
Bysack (April last) ha went to the 
Mohunt, who is in the habit of 
T 2 
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lending money^ to borrow Rs. 18 
to pay his rent ; that he went to 
the Mohunt’s private residence in 
company with Chand Mohun, the 
Mobuut's jemadar^ and that as he 
was standing at the lop of the 
stairs outside the room in which 
the Mohunt was^ he saw through 
the open door Elokeshi sitting on 
the bed and talking with the Mo- 
hunt ; that she was about a cubit 
distant from the Mohunti and 
there was no one else in the room : 
the Mobuiit gave her a slap on the 
back^ whereupon she ran into an- 
other room out of his sight. The 
room in which they were sitting 
was not a bed-room^ but a sort of 
large anteroom, out of which seve- 
ral rooms opened ; amongst otliers^ 
the Mount^s bed-room. 

Ooma Churn says that on Sun- 
day, the 7th or 8th Bysack (mean- 
ing, probably, Sunday, the 30th of 
April, which corresponds with the 
9th of Bysack Bengalee and 8th of 
Bysack Fuslcc) he saw Elokeshi at 
Tarokeshiir at the Mohunt's cow- 
house with Telibo at about 4 or 5 
oMock in the evening ; that he 
spoke to her, and that she said she 
was going to the festival, 
then went in at the private door at 
the west of the Mohun t^s private 
house with Tclibo. 

The first consideration upon this 
evidence is its credibility. The first 
assessor does not believe that £lo- 
keShi was at the Mobuot's bouse 
at all, evidently, therefore, disbe- 
lieving all three witnesses. The 


seconfl assessor is satisfied that 
Elokeshi was at the Mohunt^s 
house for an immoral purpose, and 
that with the Moliunt{ and this 
assessor has therefore accepted 
some, if not all, of this evidence. 
The Sessions Judge has accepted 
the whole of this evidence as sub- 
stantially true. He says as to the 
most important witness of all, Go- 
[Hjciiath Roy : — I have very care- 
fully considered the evidence of 
this the most material witness in 
the case, and have duly weighed 
the arguments urged against his 
credibility by the learned Counsel 
for the defence, and the conclusion 
at which I arrive is that the tes- 
timony of Gopeenath as given be- 
fore this Court is to be believed ; 
and I do lielieve The very 
serious objection to Gopeenath 
Roy^s evidence is, that on one out 
of the several occasions on which he 
was examined he wholly withdrew 
his statements. That withdrawal 
he now explains by slating that he 
acted under the persuasion of the 
Mohunt and his dependants, and 
he tries to excuse himself by say- 
ing that be was drugged and did 


when he wan examined on that 
occasion. There cannot be a doubt 
that the evidence of such a witness 
must be looked upon with very 
great suspicion, and that to sup- 
port a conviction it ought to be 
corroborated. 

Now tt appears to me that this 
•evideuce is so corroborated* I can 


She not know what he Avas saving 
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see no subslautial reason whatever 
for not accepting^ the evidence of 
Eamessur Pattro, and he describes 
a scene which appears to me to cor- 
respond entirely with the evidence 
of Gopeenath Roy, What Rames- 
sur Pattro describes, I think is just 
what would be likely to occur be- 
tween a man in the Mohunt^s posi- 
tion and a woman who was a habi- 
tual visitor to the house, and not 
what would be likely to have oc- 
curred had this beeu the woman’s 
first and only visit. If, therefore, 
this evidence be accepted, it seems 
to me to corroborate generally the 
evidence of Gopeenath. And be- 
sides tliat there is nothing directly 
to impeach the credibility of this 
witness, the story itself is sufiicient- 
]y precise in time and circumstance 
to render it exceedingly dangerous 
to the witness to have stated it, if 
it is not true. It is a story capa- 
ble of being contradicted in se- 
veral particulars, and especially it 
is capable of being contradicted by 
one at least of the Mohunt’s own 
servants. 

The evidence of Ooma Churn 
ought, as it appears to me, also to 
be accepted, and though it does not 
go near so far as that of the two 
other witnesses, it does at any rate 
establish that Elokeshi did visit 
the house of the Mohiint under cir- 
cumstances calculated to excite very 
strong suspicion. A Mobunt has 
no zenana, and ought to have no 
intercourse with women whatso- 


Rut it is said that for the very 
reason that the prisoner is a Mo- 
bunt, bis conduct is to be more fa- 
vorably construed ; that that which 
would be inadmissible in the case 
of any other person is admissible 
for him ; and that women can and 
do approach him, even in his pri- 
vate apartments, for the purpose 
of making obeisance to him. lu 
my opinion there is nothing in the 
evidence which countenances such 
a statement. 1 should be loath to 
believe that there existed so much 
laxity in the Hindoo community 
without very clear testimony ; and 
here the testimony is, in my opi- 
nion, the other way. The Sessions 
Judge has said that it may readily 
be conceded to the defence that 
women do go, as a matter of fact, 
to the Mobunt in his private rooms 
for the purpose of making obei- 
sance, altbougb the practice is not 
strictly proper or warranted by the 
requirements of Hindoo ideas. But 
this can only be a concession for 
the purpose of argument. As re- 
gards this particular shrine, the 
evidouee is that women do not visit 
the Mobunt in his private apart* 
ments. Ooma Churn, who speaks 
to the general practice, admits that 
elderly women, one or two, do go ; 
but taking his whole evidence to- 
gether, I think it clear that he 
denies that it is proper for respect- 
able women to do so. Both sides 
have appealed upon this subject to 
common knowledge and experience. 
I cannot venture to speak from ex« 


ever. 
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pcMienco, but IVom every enquiry 
which I have inmle, and from all 
that I have been able to learn upon 
the subject, I have no doubt what- 
ever that for youni^ Uotiicalee wo- 
man to be seen alone in the private 
apartments ofa Molmntis as utterly 
destructive of her character as it 
would for her to be seen alone in 
the private apartments of any other 
luun out of her own immediate 
family. I say this because social 
rules of this description oug-ht not 
to 1)0 lightly disturbed or doubted ; 
but at the same time it is scarcely 
nccessaiy to add that this suj^j^cstion, 
even if uell founded, does not ex- 
plain away the evidence of Ilam- 
essur Pattro^ and, of course, does 
not approach to an explanation of 
that of Gopcenath Roy, if that evi- 
dence be accepted. 

It has been Bug^^csted that the 
prosecution is due to the enmity of 
one Bbolanaiitli Roy, and that all 
the witnesses are connected with 
Bbedanauth Roy. This person ap- 
jiears to be a zemindar of consider- 
able property in and about Tarokc- 
sliur, and it would not be difficult 
therefore to trace some remote 
connoctiou between him and the 
witnesses^ But there is notlnng' to 
justify an inference that Bbola- 
nauth has taken any part in these 
proceedings, or used his influence 
in any way whatever ; and the 
Sessions Judge has, I think right- 
ly, refused to accept this sugges- 
tion. 

Again it is said that the woman I 


may have had an intrigue with 
some one at the Mobunt^s liouse 
but not with the Mohunt, and it is 
pointed out that the prosecutor in 
the first instance clfargcd one Ki- 
naram with adultery as well as the 
IMoimiit, and that Kinaram has 
absconded. But, as the Sessions 
Judge points out, the evidence, if 
believed, fixes the guilt on the Mo- 
hunt, and not on Kinaram. Not 
I one of the witnesses speaks of hav- 
ing seen Elokeshi in the company 
of Kinaram, and thero is in niy 
opinion no pretence whatever for 
saying that the room where Rames- 
sur Pattro saw her was in any 
sense the room of Kinaram. It 
was the room of the Mohunt, 
though not the room in which he 
usually slept; and whether Kina- 
ram or any one else may on some 
occasions have slept there, seems 
to me to make no difference. The 
importance of this piece of evidence 
does not depend on the particular 
room whore the Mohunt and Elo- 
keshi were found, but upon their 
being found together and alone in 
a room in the Mobunt's private 
house. 

IMuch has been said agaiust the 
inferences drawn by the Sessions 
Judge from the fact that the pri- 
soner has called no witnesses to 
disprove the case made against him. 
The strength of the inference which 
can be made from this omission as 
to the tinth of the facts stated 
varies in every cose. In the case 
of Ramessur Pattro, and the iuci- 
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dent which he relates, I think it is 
n matter of observation that no 
attempt has been made to contra- 
dict him. As regards the conver- 
sation which Gopeenatb Roy alleges 
that he had with the prisoner about 
wayh^yino^ the prosecutor and pre- 
venting^ him from taking* away 
Elokeshi, Ido not think the prison- 
er could be reasonably expected to 
contradict it. As regards the means 
said to have been used by the prosecu- 
tor's servants to prevent Gopeenatb 
Roy from giving evidence, I think 
the Sessions Judge was justified in 
making some observations on the 
circumstance that none of their 
servants have been called. I con- 
fess I do not understand the argu- 
ment that because the statement 
made implicates them in a crime, 
therefore it is useless to call them 
to deny its truth. It is said that 
Mr. Stephen uses a somewhat simi- 
lar argument in his Introduction 
to the Indian Evidence Act, page 
46 , But I must say that it seems 
to me a most extraordinary doc- 
trine that because an infamous 
charge is made against a man it is 
useless to call him to deny it ; and 
that whether ho appears in the 
witness-box and denies it on oath 
and is submitted to cross-examina- 
tion, or whether be remains silent, 
cannot afford any criteria as to his 
guilt or innocence. The whole 
practice of civil and criminal trials 
in which persons are constantly 
put forward at great expense, 
■trouble, and inconvenience to deity 


such imputations, seems to me 
against such a notion. 

Then it is said that familiarity, 
even culpable familiarity, does not 
constitute adultery, and tl)at even 
if full credence be given to the wit- 
nesses, they do not establish con- 
clusively the fact of sexual inter- 
course, It is contended that actual 
sexual intercourse must be proved 
and cannot he presumed, and that 
penetration ought to be proved. 

I have already said that this must 
be proved, but I know of no law in 
thiseountry which requires any par- 
ticular kind of proof of adultery, or 
which recognizes any different 
degrees of proof in different 
cases. Differences in the proof 
required of the same fact in dif- 
ferent cases very often arise out 
of the circumstances of the case. 
You can hardly presume sexual in- 
tercourse in a charge of rape, be- 
cause by the hypothesis one of the 
parties is doing her best to prevent 
the act. The hypothesis in adultery 
is precisely the reverse, and the 
evidence differs accordingly. I know 
of no authority for saying that 
the evidence of sexual intercourse 
must be stronger on a charge of 
adultery than in a suit for a divorce- 
The best proof available must always 
be produced, but in both cases evi- 
dence of opportunities sought for 
and obtained, and of familiarities 
which point strongly to an infer- 
ence of guilt, are sufficient to estab- 
lish the fact of sexual intercourse. 
T think it is impossible to interpret 
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the facts deposed to in this ease in 
any other way than ns indicating 
that there was sczual intercourse 
between these persons very frequent 
Ij repeated. 

I fully concur, therefore, with 
the Sessions Judge in finding that 
the prisoner committed adultery 
with Elokeshi ; but in order to 
constitute the offence under the 
Indian Penal Code, it is necessary 
that the prisoner should have 
known, or should have had reason 
to believe, that she was a married 
woman. There is not the least doubt 
that by the dress she wore she dis* 
tinctly asserted herself to be so. 
The insignia of marriage, as they 
have been called, arc much more 
obvious and much more marked 
in the case of Hindoo women than 
with us. Still it is said that a 
prostitute may adopt these insignia 
in order to conceal her disgrace, 
and I am not prepared to say that 
this might not be done. If, there- 
fore, this was the case of a man 
meeting and cohabiting with a 
stranger, 1 should not infer know- 
ledge in the man from the mere 
fact of the woman's wearing the 
peculiar dress of a married person. 
But the case before us is a very 
different one. Elokesbi seems to 
have been a person well known in 
the neighbourhood of Tarokesbur ; 
her intercourse with the prisoner 
waslong continued, and the witness- 
es say that she was a modest 
looking person, and not likely j 


therefore to be mistaken for a pros- 
titute. I quite concur with the 
argument for the defence that this 
part of the case requires to be fully 
proved ; and that it wt$ not intend- 
ed to punish fornication in one 
case more than another, but only 
to punish those who knowingly 
choose for their gratification the 
wife of another man ; though I 
cannot accede to the argument of 
Mr. Jackson that it is necessary 
that the adulterer should know 
whose wife the woman is. In my 
opinion it is sufficient if be knows 
that she is married ; and 1 think it 
may fairly be presumed, from all 
the circumstances of the case, that 
the prisoner must have discovered, 
if not before, at least at an early 
period of his cohabitation, that 
Elokesbi was a m«arried woman, 
unless there were some very pecu- 
liar circumstances which led to bis 
being deceived, of which, however, 
he makes no suggestion. The pri- 
soncr has all along remained abso- 
lutely silent. In my opinion, 
therefore, this element in the crime 
of adultery has also been establish- 
ed against the prisoner. The pu- 
nishment inflicted is severe, but I 
do not think it ought to be mitigat- 
ed. It is a lesson which it is al- 
ways desireable to enforce, that if 
persons who profess special sancti- 
ty so far forget themselves as to 
commit infamous crimes, they may 
have to incur a specially severe 
punishment. 

The appeal ie dismissed. 
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PromiBeory Note payable by luBtalments 
— Cause of Action. 

When two or more instalmeuts 
of a promissory note, payable on 
the face of it by instalments, arc 
due, the holder of the note is not 
at liberty to sue separately for 
each instalment, or for some of 
them ; he must sue for all the 
instalments due in one action. A 
judgment recovered in a suit for 
one instalment when others are 
due is a bar to a suit subsequent- 
ly brought for the latter — C. II. C. 
(Couch, C. J. and Glover J.) — 
14th August 1873 — H. Mackin- 
tosh~XII. B. L. 11., 37. 

Kigbt of Occupancy — Zemindar and llyot 
— Ryot's power to tranafor— Mesne proftta. 

A right of occupancy, which is 
not transferable, is merely a 
right on the part of the person 
entitled to it to occupy and till 
the soil either by himself or by 
pei’sons dependent on, or subordi- 
nate to, him, e. </., his servants, 
lessees, or licensees. Therefore, 
where a non-transferable I'ight of 
occupancy was transferred, and 
the transferee was in actual pos- 
session of the soil, tilling and us- 
ing it for his own benefit : Held 
that the Zemindar had a right of 
suit against the transferee to re- 
cover possession of the land. He 
was also entitled to recover as 
damages so much of the Zemin- 
dar’s rents and profits as the de- 


^ feudant had, while in possession, 
been the means of preventing the 
Zemindar from receiving — C.H.C. 
(Phear and Aiuslie, J. J.) the ith 
June 1873 — Bibee Sohodwa — 

XII., B. L. K., p. 82. 

Will— Couatruction— Abaolute Estate. 

An Armenian by his will in 
the Bengali language made a gift 
to his sou in the following 
terms : — I bequeath to A as 
Salamati my talooks (which ho 
named) and Rs. 6,000 in cash. 
He shall enjoy the profits of the 
aforesaid talook. On his demise 
his sons shall get. The mook- 
tears shall make over to the satis- 
faction of A.’^ Held that the 
will was to be construed accord- 
ing to equity and good conscience, 
and not according to English law. 
j The rule applicable was that, un- 
I less a contrary intention appear- 
j ed, the estate given was an abso- 
lute one. A took an absolute 
estate under the devise — C. H. C. 
(Couch, C. J., Glover and Mitter 
jj ) — The 14th February 1878 — 
L. P. D. Broughton — XII., B. L. 
R., p. 74. 

Award of Arbitrators- Judgment accord- 
ing to Award— Act VIII, of 1859, S. S« 824 
and 325. 

A suit in the Moonsiflf’s Court 
was, after issues had been settled 
and evidence on such issues ad« 
duced by both parties, referred 
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by consent of parties to arbitra- 
tion. The arbitrator made his 
award, and on the next day an 
order was recorded by the Moonsiff 
that the parties were to file their 
objections to the award in one 
day, notwithstanding that S. 324, 
Act VIII. of 1859, allows the 
parties ten days for such purpose. 
The plaintiffs, in accordance with 
that order, filed a petition of ob- 
jection to the award, and an 
order was endorsed by the moon- 
siff on this petition, that it 
should be laid before the Court 
with the papers of the arbitrator. 
The MoonsifiF then gave his judg- 
ment in which he went into the 
evidence, and over-ruling the ob- 
jection of the plaintiffs, gave a 
decision on the merits, which 
decision was in accordance with 
the award ; Held, that such 
judgment, though in accordance 
with the award, was not final 
under S. 325 of Act VIII. of 
1859, but was open to appeal. 
In order to make it final, it 
should appear that all the pro- 
ceedings l|ave been regular, and 
the directions of Act VIII. of 
1859, complied with — C, H. C. 
(Couch, C. J. and Glover, J.) — 
29th July 1873— Ounganarain 
Ghose— XII., B. L. R., p. 48. 


Joint Prupui ty — Kight of co-sharers-- Al- 
teration of Joint Property by one Share 
without consent of his co-aharerd -Injunc- 
tion. 

One of several co-fcharers of 
joint undivided property has no 
right to erect a building on land 
which forms a portion of such 
property, so as to materially alter 
the condition thereof, without 
the consent of his co-sharers — 
C. II. C. (Phearand Ainslic, J. J.) 
—7th June 1873 — Shcopersaud 
Singh— XII., B. L. R. p. 188. 

The Same. 

One of several co-sharers of 
joint undivided property has no 
right to take exclusive possession 
and alter tlie condition of any 
portion of the joint property with- 
out the consent of his co-sharers, 
and the Court will grant an in- 
junction to restrain him from do- 
ing so. — C. H. C. (Phear and 
Ainslie J, J.) The 12th June 18/3, 
Stalkartt, XII., B. L. R., p. 197. 

Midcouception of Evidence — Ueinand. 

Where the Lower Appellate 
Court stated that not a single 
witness had alleged possession 
and it was found that two wit- 
nesses at least had done so, the 
misconception of evidence was 
considered as a sufficient reason 
for a remand — C, H. C. (Markby 
and Birch J. J. ) Ram Bundhoo 
Chattcrjcc XXI. W. R. p. 131. 
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Auction-Sale — Recovery of Pur- 
chase-money — Regulation V IL 
of 1825 , — Section 257 of Act 
VIII of 1859. 

Held, that a purchaser at au 
auction-sale in execution of a de- 
cree under Regulation VII. of 
1825, or Act VIIL of 1859, can 
recover back hivS purchase-money 
from the decreeholder only when 
the sale is set aside summarily 
for irregularity or the like, under 
clauses 3 and 4 Section 4 of the 
former law or Sections 257 and 
258 of the Act VIIL, but not 
when a third party succeeds in 
establishing his title to the pro- 
perty on the ground that the sale 
did not affect the property, and 
when there is no allegation of 
fraud or misrepresentation on the 
partof thedecree-holder. — 0. H. C. 
(Peacock C. J., and Loch, Bay- 
ley, Kemp and Maepherson J. J.) 
— The 2ud September 1869 — 
Sowdaminee Chowdrani — XII. W . 
R. (F. B.) 8. 

liegistration—Act o/ 1866. 

Where an instrument creates a 
title or interest in land and is 
also a bond for money lent, it 
may under Act XX. of 1866 be 
received in evidence as document 
in a suit to recover the money 
lent, even if it be not registered. 

C. H. C. (Peacock, C. J., and 

Loch, Bayley, Kemp, and Mae- 


pherson J. J.)— The 2nd Septem- 
ber 1869 — Luchmeeput Singh 
Doogur-XII. W. IL, (F. B.) 11. 

Reversioner — Cmise of Action — 

Limitation, 

In a suit by a reversioner upon 
the death of a Hindoo widow who 
had succeeded as heiress of her 
husband to recover possession of 
property by right of inheritance 
as next heir of the husband, the 
reversioner’s cause of action arises 
at the time of the death of the 
widow, when the right of entry 
first accrued to the reversioner : 
and this is so, even when the 
widow in her life time professed 
to adopt a son and put him in 
possession of the property, if the 
reversioner denies the validity of 
the adoption. — C. H. C. (Peacock, 
C. J., and Loch, Bayley, Kemp, 
and Maepherson J. J.) The 2nd 
September 1869 — Sreenath Gan- 
gooly XII. W. R. (F. B.) 14, 

Appeal to Privy Council ’-Secu- 
rity from decreeholder. 

During the course of a suit for 
damages, plaintiff applied that 
security might be required from 
the defendants under Section 81 
Act VIIL 1859, and on their 
failure to give it, their property 
was attached. Plaintiff’s suit 
was decreed in the first Court, 
but dismissed on appeal by the 
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High Conrf. He then appealed 
to the Privy Council and prayed 
to the High Court cither to con- 
tinue the attachment, or to re- 
quire security from the defen- 
dants^ pending the result of the 
appeal. Hehly that the Court 
was not competent to adopt 
either course,— C. II. C. (Peacock 
C. J. and Loch, Bay ley, Kemp and 
Maepherson J. J.) — The 3rd Sep- 
tember 1869 — Dittia Hurruck- 
man Singh, XII. W. R. (F. B.) 
16;— III. B. L.R. (F. B.) 45. 

Ctvil Suit — Order by Magistrate 

— Nuisance, 

An order passed by a Magis- 
trate for the removal or suppres- 
sion of nuisances under Chapter 
XX of the Code of Criminal 
Procedure cannot form the sub- 
ject of a suit or be set aside by 
a Civil Court, — C. H. C. (Peacock 
C. J. and Loch, Bayley, Kemp and 
Maepherson J. J.) the 3rd Septem- 
ber 1869— Oojulmoye Dassce XII 
W. R. (F. B.) 18. 

Dispossession — Section 230 of Act 
VIII of 1859. 

When a party has been dis- 
possessed under a decree obtain- 
ed in a suit instituted under 
Section 15 Act XIV of 1859, he 
need not bring a regular suit 
on proper stamp to regain pos- 
session, but may apply under 
Section 230 Act VIII, of 1859 — 


C. H. C. (Peacock C. J. and Loch, 
Kemp, Maepherson and Mitter 
J. J.)-^The 7th September 1869 
— Brohmomoyee Dfbea— XII. 
W. R. (F. B.) 25. 

Bond-- Consideration — Onus Pro- 

bandi. 

Where in a suit on a bond 
which recites that consideration 
passed, the defendant admits the 
execution of the bond, but avers 
that he received no consideration 
or only part of the consideration, 
the onus lies on the defendant to 
show^ that the recitals in the bond 
arc not correct. — C. H. C. (Pea- 
cock C. J. and Loch, Kemp, Mae- 
pherson and Mitter J. J.) — The 
7 th September 1 869 — Foolcc 
Bibee— XII. W. R. (F. B.) 25. 

Kabuleut — Pottah--Suil— Notice 
Sections 9 and 13 Act X, of 1859. 

A Landlord cannot bring a suit 
to compel a ryot to execute a 
kabuleut unless he drst tenders 
a pottah to the ryot such as he 
is entitled to receive under sec- 
tion 9 Act X. of 1859; and a 
suit for a kabuleut at an en- 
hanced rate of rent cannot be 
supported without a previous 
notice under Section 13 Act X. 
of 1859— C. H. C. (Peacock C. J. 
and Loch, Kemp, Maepherson and 
Mitter, J. J.) The 7th September 
1869 — Ukhoy Sunker Chucker- 
butty XII. W. R. (P. B.) 27. 
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MOPUSSIL small cause 

COURT LAW. 

Act XL of 18Go, Section 6 .— 
The followiug suits are cognizable 
by Courts of Small Causes : 
namely, claims for money due on 
bond or other contract, or for 
rent, or for personal property, or 
for the value of such property, or 
for damages, when the debt, 
damage, or demand does not ex- 
ceed in amount or value the sum 
of five hundred rupees, whether 
on balance of account or other- 
wise. 

Provided that no action shall 
lie in any such Court : 

(1.) — On a balance of partner- 
ship account, unless the balance 
shall have been struck by the 
parties or their agents. 

(2.) — For a share or part of a 
share under an intestacy, or for 
a legacy or part of a legacy 
under a will. 

(3.) — For the recovery of dam- 
ages on account of an alleged 
personal injury, unless actual pe- 
cuniary damage shall have resul- 
ted from the injury. 

(4.) —For any claim for the 
rent of land or other cl||m for 
which a suit may now be brought 
before a Revenue Officer, unless, 
as regards arrears of rent, for 
which such suit may be brought, 
the Judge of the Court of Small 


Causes shall have beeu expressly 
invested by the Local Govern- 
ment with jurisdiction over 
claims to such arrears. 

Incidental Questions of Title. 

The Small Cause Court has 
jurisdiction to enquire! nto title 
so far as might be necessary to 
give it the means of properly 
adjudicating a claim for damages, 
although its judgment would, of 
course, be conclusive only as to 
the damages claimed in the suit. 

7. W. 11. 73, Hedaetollah vide 
also 4 Agra, 290, Shama Nund; 

8, Bom. A. C. 23, Khander; 4 
Bom. A. C., 173, Rutnasankar. 

In a case plaintiff sued defen- 
dant in the Small Cause Court for 
damages for having cut down and 
removed trees from plaintiff's land. 
Defendant pleaded that he was en- 
titled under his pottah. Held by 
a Full Bench of the High Court 
of Calcutta that the Court had 
jurisdiction to try the question 
of the genuineness of the pottah. 
In delivering the judgment of the 
Full Bench, Peacock, C. J., ob- 
served Although the question of 
title under the mourasi pottah 
arose incidentally, the Judge had 
power to try the question as to the 
amount of damages. His judg- 
ment will not be conclusive, ex- 
cept so far as regards the right 
to the damages claimed in the 
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suit. By the English County 
Court Act express provision is 
made tliat County Courts shall 
not try a case in which the title 
to the free-hold comes into ques- 
tion, unless by agreement of the 
parties. But there is no such 
provision in the Indian Act. We 
thinks therefore^ that the Small 
Cause Courts have jurisdiction to 
try questions of title which inci- 
dentally arise in suits cognizable 
by thein ^^ — Raghuram Biswas. 
B. L. II. Full Bench Rulings, 
Part I, p. 34. 

The jurisdiction of the Small 
Cause Court is not barred because 
it has to enquire into a question 
of title to land as incident to 
the question of the value of trees 
taken off the land. — 2 W. R., 
179 — Shumbhoo Chowdhry. 

It may be remarked tliat the parties may 
afterwards have the question of title le- 
tried in any Civil Court having jurisdic- 
tion. 

Where the cause of suit as 
stated by the plaintiff appeared 
to be within the cognizance of a 
Court of Small Causes, the mere 
denial by the defendant of the 
plaintiflTs right of title is not 
sufficient to oust the jurisdiction 
of the Court. If it reasonably 
appears to the Judge that a bona 
fide question of right which is 
not within his jurisdiction to 
decide is fairly raised in the suit. 


his jurisdiction ceases. — 2 Mad. 
Rep, 184, Ammallu. 

Suits for Maintemnce. 

When a suit for maintenance 
is not a claim for money due upon 
contract, it docs not fall within 
the definition of any of the claims 
made cognizable by Act XI of 
1865, Section 6, and is therefore 
not cognizable by the Small Cause 
Court. 

Case . — The plaintiff having ob- 
tained a decree in the Moonsiff’s 
Court against the defendants es- 
tablishing her right to mainte- 
nance, which was a charge on 
property iulierited by, and in the 
possession of, the defendants, 
brought a suit in the Small Cause 
Court for arrears of maintenance. 
The Small Cause Court referred, 
for tlie opinion of the Calcutta 
High Court, the question whe- 
ther a suit of this kind is main- 
tainable in a Small Cause Court, 
and in its order of reference 
stated — In the present case, the 
plaintiff* admits that the mainte- 
nance in question is a charge on 
property inherited. The circums- 
tance of the plaintiff having es- 
tablis]^d her right to the main- 
tenance does not make any great 
difference. I conceive it is still 
open to the defendants to contest 
their liability for the whole or any 
portion of the plaintiffs claim, 
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ou the ground of the whole or any 
portion of the estate inherited by 
them having suffered diminution 
from causes independent of them ; 
and the question between the 
parties, * * * * may involve long 
and intricate investigations un- 
suited to the speedy course of 
procedure prescribed for the Small 
Cause Courts.’^ The Calcutta 
High Court decided that a suit 
for maintenance is not cognizable 
by a Small Cause Court * * * If 
a case of this sort is not cogniz- 
able, it makes no difference that 
a particular case does not involve 
intricate questions of law or 
fact."* 

Vide a similar decision in IX. 
W. R, 214, Kaminee Dossea. 

In VI W. U.i 286, Dhugwan Chuiulcr 
Bose, the Calcutta High Court said **We 
hold that the Small Cause Court could 
have jurisdiction only as regards arrears of 
fixed mainteuauce, aud not for determina- 
tion of the right to receive it” 

In Bombay it has been held 
that an original suit by a Hindu 
widow for maintenance is cogni- 
zable by the Small Cause Court.f 

In Madras, Rule 4 of the di- 
rections and Rules of Practice 
for Courts of Small Causes, pas- 
sed by the Madras High Court 

• Nobin Kalee Debea, V. W. U., S. C. 
Ref. 6. 

f Dikshit, 4 Bom. H. C. Rep. (A. C.) 73 ; 
Judd Kour, 4 Born. H. C. Rep. ^A. C.- 76. 


on tlie 8th January 1863, states 

Courts of Small Causes have no 
jurisdiction in suits to establish 
a right to maintenance ; but if 
this right has been judicially de- 
cided, and the only question is 
whether arrears claimed are due 
or not, they may adjudicate on 
sucli a claim.” 

It seems that a suit for ar- 
rears of maintenance settled by 
a will, is one for a part of a 
legacy, and as such not cogniz- 
able in the Small Cause Court.* 

Sidfs to recover money paid out 
of Court in satisfaction of de- 
cree. 

Where a decree-holder ex- 
pressly contracts with his debtor 
to certify to the Court payments 
made outside iu satisfaction of a 
decree, a suit for damages will lie 
against him in a Small Cause 
Court for breach of contractf 

Case . — In a suit to recover 
money paid from time to time to 
defendant, a decree-holder, who 
entered the payments in a hath- 
chittah which lie made ^over to 
plaintiff, promising to enter them 
on the back of the decree ; but 
subsequently, ignoring the pay- 
ments, executed the decree in 

* Tara Soonduree Debea, iSiith. S. C. 
Ref. 66. 

f 5, Wym. S. C. 20 ; Bhu>ggohm Tmti j 
9, W. K, 210. 
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full : Held by the Calcuttca High 
Court that a suit will lie in the 
Small Cause Couit for damages 
sustained in consequence of 
decree-holder fraudulently omit- 
ting to certify to the Court the 
payments made by plaintiff.* 

In a case, A, a judgment debt- 
or, paid to B, the decree-liolder, 
a sum of money by way of com- 
promise, in full satisfaction of 
the decree. B failed to certify 
this payment to the Court, and 
afterwards executed her decree 
for the full amount. In a suit 
byr A against B for recovery of 
the amount previously paid out 
of Court in satisfaction of the 
decree, a Full Bench of the Cal- 
cutta High Court held that, not- 
withstanding Section 11 of Act 
XXIII. of 1861, the suit was 
maintainable. Couch C. J.,in de- 
livering judgment said I would 
observe, with regard to the case 
in the High Court of Madras, f 
that Mr. Justice Holloway, for 
whose judgment I have the 
greatest respect, seems to treat 
the case as jf it was a suit not to 
recover the money originally 
paid under the compromise,, but 
to recover back the money which 

* 9, W. ll.> 210, Bfiugwan Tauti. 
t 3. Mad. Rep. 188, Aruuacbella Pillai, 
in this case a Full Bench of the Madras 
High Court held that a suit 'vva-{ not 
maiuUiuable. 


was levied in the execution of the 
decree. I think that is not the 
nature of the suit before us ; this 
suit is to recover back the money 
first paid, of which the defendant 
must be regarded as a trustee for 
the plaiutiiF, and as such liable 
to refund it.’'* 

Suits upon Bond. 

A Small Cause Court can try 
a suit for an amount within its 
jurisdiction, notwithstanding that 
it is upon a bond the amount of 
which is beyond its jurisdiction, 
6. W. R. 6, Sukee Money Dabia. 

A Small Cause Court has juris- 
diction to give a simple money 
decree in a suit upon a bond in 
which landed property is hypo- 
thecated. — 12, W. R. 367, — 
Doorhyar Roy. 

Where a suit was brought for 
interest amounting to less than 
Rs. 500, due upon a bond for 
Rs. 1,000, not yet payable, held 
that a Court of Small Causes 
has jurisdiction to try the case, 
the plaintiff having had a separate 
and complete cause of action 
upon the bond entitling him to 
recover the annual interest as it 
accrued due. The fact that for- 
gery of the bond is set up as a 
defence makes no difference. 2 
Mad. Rep., 469— -Anantha Na- 
rainiapparyan. 

* 5, B. L, It., p. Ounamvii Dm. 
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A suit ou an instalment bond 
given for arrears of rent is cog- 
nizable as it constitutes a mere 
debt, even altliough the arrears 
themselves could only have been 
sued for in a Revenue Court. — 
Rajah Sattochurn Ohosal, 2 
W. R, Sec. 6. 

Where an ijara constituted a 
mortgage of the rents as a security 
for an amount due on a bond, 
with a stipulation that the ba- 
lance, after paying the jumma 
payable by the mortgager, should 
be applied by the mortagee in 
payment of the bond, heldy that 
the Small Cause Court lias juris- 
diction to try what amount is 
due on the bond, and also to try 
the question of payment by 
means of the rents assigned — 
Mokima Cliiira Mooknjea, 6, 
VV. R. 16. 

Suils on {bond or other) Contract. 

Where the defendant entered 
into an agreement in writing 
with the plaintitf (the widow of j 
defendants brother^ to deliver to 
her every year a specified quanti- 
ty of paddy by way of mainten- 
ance. Held, the Small Cause 
Cpiirt had jurisdiction to enter- 
tain a suit for the breach of the 
agreement. — Y. Paiipamrna, 5 
Mad. 432. 

A servant borrowed on ac- 
count of his mas for i» sum of 


money, which was partly spent 
in satisfaction of his master^s 
debt and partly taken by the lat- 
ter and spent for his own private 
purposes. No repayment having 
been made by the master, the 
lenders obtained a decree against 
the servant, who thereafter sued 
the master to recover the money : 
Held, that the legal presumption 
was that the money was advanced 
on account of the defendant ou 
the understanding that it would 
be repayed ; and that the action 
was one for debt, and consequent- 
ly cognizable by a Small Cause 
Court . — Rashmonee Debia, 15 \V. 
R. 80 . 

A suit by a gomashta for ex- 
cess expenses incurred by him 
over and above the amount of 
rents collected by him, is cogni- 
zable in tlie Small Cause Court, 
notwithstanding that the nature 
of the defence may render it ne- 
cessary to investigate the accounts 
of tlie mehal, assuming a con- 
tract to have existed between the 
plaintiff and the defendants that 
the plaintiff should act as a go- 
mashta and collect the defendant's 
rents, and do all acts necessary 
for the discharge of his duty as 
gomashta, and that he should be 
repaid such expenses as he sboulA 
be at in the course of that 
employmeivt,— YrosnnAAo CVvwufiiev 
Roy, r. w. R. m. 
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In a suit for money for which 
plaintiff agreed to let defendant 
tap certain date-trees and appro- 
priate the produce for a single 
season, it was held that it was 
not one for rent, but for the 
breach of a contract in respect 
of which a Small Cause Court 
has jurisdiction.— Deft Nath Ohose, 
6 W. R. Civ. Ref. 8. 

Tlie plaintifTs late father, a 
Nazir in the Judges Court of 
Tipperah, was made to pay the 
sum of Rs. 1,879 that bad been 
stolen from the Government 
Treasury, of whicli sum Rs. 245, 
was subsequently found by the 
police and handed over to the 
plaintiff and the other heirs of 
her father. She then sued to 
recover Rs. 408 her sliare of the 
balance paid by her late father 
to Government. Held, that her 
right to recover being based 
either on the fact, that Govern- 
ment procured this payment by 
wrongful means, or that it had 
got the money in its hands under 
such circumstances that it was 
bound to repay it, in other words 
on an implied contract to repay 
it, her suit lay in the Small Cause 
Court.— Tfte Collector oj Tip^ 
peraft— 4 B. L. R. App. 46. 

Plaintiffs having obtained a 
sura from defendants on a bond, 
let certain land to them in ijarah 
for a term of years on condition 


that the latter afer realizing rents 
from the ryots would give credit 
on account of interest on the said 
bond, pay rent due to plaintiffs' 
landlord, and pay t^e balance to 
plaintiff’s. Having failed in the 
engagements defendants were 
sued in the small Cause Court. 
Held, that the suit was a suit on 
contract and could not have been 
brought any where else— Nobin 
Chunder Vodro, 16, W. R. 228. 

A suit to recover money paid 
as price of land in consequence 
of vendor’s failure to complete 
the bargain by registration of the 
deed of sale, is maintainable in a 
Court of Small Causes, being sub- 
stantially a suit for breach of 
contract for sale of land.— Charoo 
Khan, 9 W. R., 498. 

duits for Rent.^ 

A suit for rent of land used for 
building purposes is cognizable 
in a Mofussil Court of Small 
Causes.— 19, W. R., p. 208, Pearee 
Bewail, 1. Legal Companion, 

p. 111. 

A Small Cause Court has juris- 
diction to entertain and deter- 
mine a suit for the rent of land 
situated in a village in the inte- 
rior of a district, and used parti- 

* Vide Proviso 4, Sec. 6, Act XI of 1865; 
Section 104, Act VIII of 186P, Bengal 
Council. 
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ally for building purposes. — XXI 
W. R. 5, Gokul Chundcr Cliut- 
terjee. 

A claim to purjote or rent of 
land occupied by a house or sub- 
sidiary to its enjoyment, though 
such land be entered in the village 
jummabundee or rent-roll is cog- 
nizable by a Small Cause Court. 
Baboo Moti Chund, 7 Madras 
Jurist, 70. 

In a suit for rent orjiire of land 
which defendant used and cau.sed 
to be used for passing and re- 
passing to and from his Steamer. 
Held that, if there was no express 
hiring, the defendant ought to be 
sued for damages for trespassing 
upon on the plaintiffs land ; that, 
if he agreed to pay for the use of 
a way across the land, it would 
not be lent, and tliat in either 
case the Small Cause Court was 
competent to entertain the suit, 
5. W. R. S. C. Reg. 18, Brice. 

A landlord cannot recover rent 
of lodgings knowingly let to a 
prostitute who carries on her vo- 
cation there ; the principles of 
English law applying to this 
country — XVIII. W. R. p. 445. 
Gouree Nath Mookerjea. 

Suits for personal Property. 

Whore moveable property has 
boon pledged in a mortgage bond 
as security for a loan, and the 
amount due on tho mortgage is 


tendered but declined, the mort- 
gager’s suit for possession will lie 
in the Small Cause Court, he, 
having a right of possession (to 
personal property) from the time 
of the tender — a period antece- 
dent to the commencement of 
the suit. But if there has been 
no tender and the suit is for 
possession after ascertainment of 
defendant s lien on the property, 
the Small Cau^e Court has no 
jurisdiction in the matter. — Bho- 
botarinee Ohosany, XVI. W. R., 
58. 

If a co-sharer of personal pro- 
perty, sells the property, without 
the consent and authority of the 
other owner that other owner, may 
sue the purchaser for the price 
of his sh£|fe. Small Cause Court 
have jurisdiction to entertain 
such a suit — 2 W. R., 37, Radha 
Nath Shaha, 

A suit for tho price of bricks 
carried away, after declaration of 
title to half the property, hold to 
be a suit to establish a title to real 
property and obtain a declaration 
thereof, and to be cognizable by 
the Moonsiff’s Court — 4 W. R., 
58. Mathar Nath Gossamy. 

Plaintiffs sued for recovery of 
a sum of money lent upon tho 
pledge of personal property, and, 
prayed that the moveable property 
pledged may be declai’ed liable. 
Held that a Small Cause Court 



8 Moftmil THE LKGAL COMPANION. S. C. CouH Law. 


has jurisdiction to entertain 
suit to enforce a contract pledging 
tnovcable property — 2 Mad. Rep 
474, Appaun Pillai. 

A suit to establish the plain- 
tilfs right to the exclusive pos- 
session of personal property of 
which the plaintiflF and her hus- 
band had been dispossessed by 
actual seizure in execution of 
a decree against the plaintiflTs 
husband, is a suit for personal 
property^' and as such cogni- 
zable by a Small Cause Co urt. — 
Janakiammal, 5 Mad. 191. vide 
a similar decision — Radhakissen, 

3 All. 155. 

Suits for Contribution. 

A suit for contribution does 
not lie in the Small Cause Court 
in the absence of an implied 
joint contract for contribution. 

Case (1.) — PlaintiflF, a co-sharer 
in an estate paying revenue to 
Government, deposited under sec- 
tion 9 (15 P) Act XL of 1859, 
the revenue due upon the whole 
estate to save the property being 
put up for sale. He then sued 
his cO-sharers for contribution in 
the Small Cause Court, which 
referred for the opinion of the 
Calcutta High Court, the question 
whether a joint sharer in an 
estate paying revenue to Govern- | 
inent, who has paid the revenue j 
due upon the whole estate, can ! 


sue, in a Small Cause Court, bis co- 
sharersforcontribution.** Theques- 
tion was decided by a Full Bench 
on account of forpier conflict- 
ing decisions, and it fvas answered 
in the negative. Peacock C. J., 
in delivering the judgment of the 
Full Bench, said, we think that, 
according to the law administered 
in the Mofussil, the obligation to 
contribute is not founded upon 
contract in the absence of an ex- 
press contract ; and that no con- 
tract can be implied on the part 
of co-sharers of an estate to con- 
tribute towards the payment of 
the Government revenue. * * 
The truth is, there is no implied 
contract, either joint or several, 
for contribution. The payment 
of revenue by one share-holder 
is made, not at the instance or at 
the request of the others or with 
their consent, but to save the 
estate from being brought to sale 
for the arrears. In some in- 
stances it may be made contrary 
to express directions. In such 
cases there is an obligation to 
lontribute, but surely not arising 
from an implied contract. The 
duty of contributing is caused 
not by any convention or agree- 
ment between the share-holders, 
but arises from the principles of 
ustice which require that one 
ihall nH bear the whole burden 
in case of the rest, and that all the 
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OBJECT OF SUITORS. 

Faley observed, that suitors 
would press any suits, whatever 
their merits, in which they per- 
ceived the slightest chance of 
success. This shows that success, 
and nbt Justice, is their object. 
Long ago Adam Smith observed 
that though men have a keen and 
quick sense of what is just in 
other men’s cases, they arc too 
often blind or unreasonable to it 
in their own. And Lord Macaulay 
only followed out the same truth 
when he showed that men pursue 
not their true interest, but their 
own idea of it, which is very dif- 
ferent indeed. Hence suitors 
pursue not justice but their own 
idea of it j and the sense of self- 
interest, even in the best, blinds 
them to what is just. The only 
difference in this respect between 
honest suitors and dishonest, is 
that the former believe they are 
in the right, and the latter do 
not care whether they arc so or 
not. All alike desire not justice, 
but success, and hence, as Faley 
says, will pursue any course open 
to them which affords the best 
chance of success . — Law Maga» 
zine and Review, London, Decem- 
ber 1873. 


CHAMPERTY AND MAIN- 
TENANCE-ILLEOALITY. 

Equity will not uphold assign- 
ments which involve champerty, 
or maintenance, or buying of 
pretended title. Champerty (cam- 
pi partitio) is properly a bargain 
between a plaintiff or defendant 
in a cause, and another person 
who has no interest in the sub- 
ject in dispute, to divide the land 
(campum partire) or other pro- 
perty sued for between them, if 
they prevail at law, in considera- 
tion of the other person carrying 
on the suit at his own expense. 
Maintenance, of which champerty 
is a species, is properly an offi- 
cious intermeddling in a suit 
which in no way belongs to one, 
by maintaining or assisting either 
party with money or otherwise, 
to prosecute or defend it. And 
an agreement whereby a person 
engages to supply information 
and evidence for the recovery of 
property, on condition of receiv- 
ing a part of it, is maintenance 
of the worst kind, as it leads to 
perjury and perversion of justice. 
(Champerty and maintenance are 
punishable, both at the common 
law and by statute, as tending to 
keep alive strife and contention, 
and to pervert the remedial pro- 
cess of the law into an engine of 
oppression. Exceptions are made 
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however to the general rule against 
champerty and maintenance, in 
the case of father and son, or of 
an heir apparent, or of the hus- 
band of an heiress, or of a master 
and servant, and the like. And 
a deed whereby, in consideration 
of a son prosecuting a commission 
of lunacy in the father’s name 
against a person to whom the 
father is hier-at-law the father 
covenants to convey the estates 
that should descend to him on 
the lunatic’s decease, to the use 
of himself for life, with remainder 
to the use of the son and his 
children, is not illegal, as savour- 
ing of champerty or mainten- 
ance, or as against public policy. 

Upon the same principle of not 
giving any encouragement to 
litigation, especially when under- 
taken as a speculation, equity 
will nut enforce the assignment 
of a mere naked right to litigate, 
that is, a right which from its 
very nature is incapable of con- 
ferring any benefit except through 
the medium of a suit ; such as a 
mere naked right to set aside a 
conveyance for fraud. But a 
person who is interested in a 
fund in Court, may mortgage it 
pendente liie, to enable him to 
prosecute his claim. And a per- 
son may take an assignment of 
tlic whole interest of another in 


a contract, or security, or prO'* 
perty which is in litigation, at 
least if he does not undertake to 
pay the costs which the seller 
had incurred, or mtike any ad- 
vances beyond the mere support 
of the interest which he has so 
acquired. — Smith’s Compendium 
of the Law of Real and Personal 
Property, Vol. II, p. 857-9. 

EQUITABLE PRINCIPLES. 

Laying out money under an 

erroneous opinion of title — 
Encouragement by the real 
owner. 

The Court will not permit 
a man knowingly, though pass- 
ively, to encourage another to 
lay out money under an er- 
roneous opinion of title; and 
the circumstance of looking on 
is, in many cases, as strong as 
using terms of encouragement. 
When a man builds a bouse on 
land supposing it to be his own 
or believing he has a good title, 
and the real owner perceiving 
his mistake abstains from setting 
him right, and leaves him to per- 
severe in his error, a Court of 
Equity will not allow the real 
owner to assert his legal right 
against the other, without at 
least making him full compensa- 
tion for the monies he has ex- 
pended. — C. U. C. (Norman and 
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E. Jackson JJ.) Mussumut Rane 
Rama, III B. L. R. (A. C.) 18. 

Suit for Ejectment — Long Occu- 
pation. 

In a suit for ejectment of 
defendants, who were purchasers 
from the original tenants, held 
that looking to the fact of the 
long and uninterrupted occupation 
of the defendants, their vendors, 
and the ancestors of those ven- 
dors, and to the conduct of the 
plaintiff in permitting the defen- 
dants to erect a pucka dwelling- 
house in one of the plots, it 
would not be equitable to give 
the plaintiffs a decree, and that 
too without any compensation 
to the tenants — Baney Madhub 
Bancrjee, XI. W. R., p. 354. 

Ejectment — co-proprietors as ten- 
ants. 

A suit having been brought to 
obtain possession of certain lands 
which were admittedly in defen- 
dant’s possession, and which were 
cultivated by them and turned by 
them from waste land into culti- 
vated land, the Lower Appellate 
Court found that the plaintiffs 
were never in possession of those 
lands, and were not entitled to 
oust the defendants and take 
khas possession of them as 
against the defendants. The 


plaintiffs and the defendants were 
co-proprietors. Held, the plain- 
tiffs might have some right to 
rent, hut they were not entitled 
to oust their co-proprietors, who 
have, as tenants, brought this 
land ihto cultivation. — C. H. C. 
(Kemp and E. Jackson J. J.) 
The 18th February 1868 — Pran- 
kishore Gossaiu — IX. W. R. 291. 

Ejectment — Building erected bona 
fide on lands of another. 

Buildings and other such im- 
provements made ou land in the 
moffusil do not, by the mere 
accident of their attachment to 
the soil, become the property of 
the owner of the soil. If he 
who makes the improvement is 
not a mere trespasser, but is in 
possession under any bona fide 
title or claim of title, he is en- 
titled either to remove the mate- 
rials or to obtain compensation 
for the value of the building, at the 
option of the owner of the land. 
— C. H. C. (Peacock C. J. and 
Baylcy, Norman, Pundit and 
Campbell JJ.) The 12th Sep- 
tember 1866. — ^Thakoor Chundbr 
Poramauick VI. W. R. 228. 

Suit for demolition of building. 

The plaintiff sued for posses- 
sion of one-third share of certain 
land after demolition of the 
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buildings erected thereon by the 
defendants who were her co* 
sharers. Held that the plaintiff 
was not entitled to a decree for 
demolition of the buildings, as 
she had no right to compel her co- 
sharers to adopt her views of the 
enjoyment of the property. She 
could only get a decree for pos- 
session of an undivided one-third 
share.— Bindabashiui Debi, 3 B. 
L. R. A. C. 267. 

Co-sharers — Improvement of Pu- 
teet* fjond by one — Right of 
another to Possession of Speci- 
fic share — Partition. 

The Defendant, having speut 
large sums of money in im- 
proving what was originally 
putect land by locating ryots and 
building houses upon it and 
turning it into a village called 
after his name, — held that plain- 
tiff, his co-sharer, was not en- 
titled to claim possession of a 
specific share in that village, but 
only fo demand a partition in 
which plaintiff would obtain 
compensation by receiving else- 
where lauds equivalent tp that 
brought into cultivation by the 
defendant at his own expense. 
Kemp, J., in delivering judgment 
said, “ The principle laid down, 
in a decision passed on the 20th 
of May 18 69, by the late Chief 

Pvteet i. e,, unoccupied. 


Justice Sir Barues Peacock and 
Mr. Justice Glover, appears to 
us to apply to the circumstances 
of this case. In ^ that case the 
learned Judges cjbserve that a 
man may insist upon his strict 
rights, but that a Court of equi- 
ty is not always bound to give 
him such strict rights. In that 
case, a joint owner erected a 
wall over some of tlie joint lands. 
The iirst Court had held that tlie 
defendant erecting a \rall upon 
the joint lands, without the con- 
sent of his co-sharers, was un- 
lawful, and that the wall must be 
demolished. The learned J udges 
held, as already observed, that 
the plaintiff was not entitled to 
insist upon his strict rights, and 
that a Court of ^Equity would 
not give them to that extent. 
The Judges said that his remedy 
was to apply for a partition, and 
that it was not equitable; after 
the defendant had gone tp the 
expense of erecting thijs wall, to 
have it demolished at the suit of 
his joipt Co-sharers. Applying 
the principle of that decision to 
the present case, we find that 
it is (idmitted eyen by the plain- 
tiffs witnesses that the defendant 
has spent large spms of money 
in improving this land and in 
turning the puieei land into ?i 
village, which is now called after 
:iis name. 
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(THE ART OF ADVOCACY. 

Necessity for Advocates. 

* When did a tiraa exist when 
there were not to be found the 
weak, the timid, and the oppress- 
ed, who either dared not, or could 
not, plead their own cause with- 
out assistance, at the footstool of 
justice. Even when the appeal 
was not to justice but to power, 
how often, in the infancy of the 
world, must the suppliant have 
needed the agency of a friend to 
stand between him and ven- 
geance, and solicit mercy and 
pardon ; that friend thereby be- 
came his advocate. All whom 
inability or diffidence prevented 
from speaking for themselves, be- 
cause they were ‘^iiot eloquent, 
being slow of speech, and of a 
slow tongue'^ mUwSt, like Moses, 
have required an Aaron to stand 
forward as tlie spokesman on 
their behalf. It w'as this feeling 
which wrung from Job, in the 
depth of his anguish, the bitter 
cry, that one might plead 
for a man with God, as a man 
plcadeth for his neighbour/^ ' 

Suitable Style of Address to be 
adopted by Advocates. 

The first leading principle in 
the art of advocacy manifestly is 
to suit the style of address to the 
occasion. An impassioned and 


declamatory harangue, ^ 
be proper where success is to be 
gaiued by working on the feel- 
ings, is obviously out of place 
where the matter can be decided 
only by reason, in accordance 
with a prescribed rule of law. 
An address to a body of persons, 
who have there and then to de- 
cide ui)on the object of the speech 
is subject to vastly different re- 
quirements to those adapted to 
an address upon even the same 
matter made to a judge who has 
for years been familiar with the 
eloquence of the Courts, and who 
may postpone his deci.sion till 
any impressions, which may have 
been made uppn bis feelings, sym- 
pathies by the talent of the • 
speaker, have passed away, and 
left him to act on the unbiassed 
judgment of his own opinion. 
In the one case the advocate 
needs rlictoric, tact, and plausi- 
bility; in the other he requires 
^learuess of statement, and sound- 
ness of plain argument. In- 
genuity and readiness he must 
have in either case, but they 
must generally be differently ap- 
plied, as they are addressed to a 
judge or a jury. With the. latter 
it is advisable to dwell almost 
wholly on a few salient points 
and over-subtilty of distinction 
and comparison is nearly sure to 
fail to go home to the sympathies 
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of tliose to whom it is addressed. 
By tliU3 enforcing some one 
strong point, or fastening ou^ anti 
showing in its most unfavourable 
light, some weak point on the 
opposite side, the skill and elo- 
quence of an able advocate have 
over and over again gained the 
verdict of a jury for his client, 
when, Imd the decision rested 
with the judge, the weight of the 
collective facts would have turned 
the scale the other way. In this 
country, where the vast majority 
of cases are licard and deter- 
mined by a single judicial officer, 
the method of atlvocacy which 
is best suited to a jury, or po- 
pular assembly, is, in many of 
its most distinguishing features, 
that wdiich ought to be avoided 
by the pnictitioner who would 
gain the confidence of the Court. 
Impassioned declamation and gi > 
tore, wit, and sarcasm, florid 
imagery, and words rushing like 
a river, arc more likely, in such 
circumstances, to injure tlian to 
benefit the case in which the 
advocate may try to employ 
them. I'o any one who should 
seek any advice as to the style 
to which he should train himself 
to plead in the Courts of this 
country, I should answer some- 
wlifxt as follows : Repress all 
tendency you may have to the 
higher flights of oratory. If you 


have a talent for a flow of words^ 
prune it down, and regard it 
rather as a defect than an advan- 
tage. If not carcfuHy checked, it 
is apt to make yoirfdiflusive and 
inaccurate. Your aim should be to 
attain precision and clearness, witli 
the utmost possible conciseness 
sufficient to make your meaning 
thoroughly understood. Before 
you rise to speak, have tlie order 
of your subject definitely and 
logically arranged in your mind. 
Having thus conceived the scheme 
of your argument, dispose of 
each branch of it in order, not 
wandering from point to point, 
but confining younsclf strictly 
to one head of your argument 
at a time, and finally disposing 
of that before proceeding to the 
next. Do not dwell on minor 
points, or fritter away your speech 
in a nuaihcr of unconnected re- 
marks upon each detail of the 
case. I'herc is in this country 
a large class of practitioners 
who.se first object in dealing with 
a body of evidence Is to worm 
their way through it with painful 
tuiniiteuess, to bring to the sur- 
face each and every discrepancy, 
however insignificant, between the 
statement of one witness and 
another. To a mind accustomed 
to work in this way, it in time 
liccomes scarcely possible to take 
a broatl general view of a case. 
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and present it, either for attack j of t!ic Oomition Pkfts (liOrd' 

Holcridge,) and in the summing 


or defence, on its main issues. 
TJiis is as feeble and unsatisfac- 
tory a way of handling a case as 
could well be, and the fact of its 
being so common can only be 
attributed to the circumstance 
tliat no sort of talent is needed 
to perform such a mere mecliani- 
cal task. Where contradictions 
in testimony are of sncli a nature 
as to go to the root of the credibi- 
lity of the witnesses, it is of 
course the duty of the advocate 
to expose them ; but that is a very 
different thing from making the 
whole of an argument on the 
facts consist in almost every case 
of a microscopical examination 
of discrepancies in the testimony 
given to them. It was said of 
Lord Mansfield that his statement 
of the facts of a case was worth 
another man's argument, and the 
saying referred to that talent, 
which he exhibited in all possible 
perfection, »of going lucidly 
througli the facts iu a connected 
narrative, bringing out point after 
point in logical sequence, and 
revealing the truth from the ne- 
cessary dependence of one cir- 
cumstance upon another, and 
of conduct upon motive. Two 
memorable illustrations of this 
art have recently been afforded 
in the speech. of the late Attorney 
General, and present L. C. J. 


np of tlic Ij. C. J. of England; 
in the Ticliborne trial. In eitbei’ 
case, the mere process of un- 
ravelling the confused wqb of 
facts, and tracing the thread of the 
narrative continuously through- 
out its Jciigtli, revealed the truth, 
and carried the conviction of it 
straight to the minds of all but 
(to use Sir A. Cookburn^s words) 
fools and fanatics " wliose cre- 
dulity and bigotry would not be 
shaken, though one had risen 
from the dead to testify to these 
things. There can be no better 
exercise for the cultivation of 
tin’s style than to compose and 
write out speeches and arguments. 
This habit was assiduously prac- 
tised by the great orators of auti^ 
quity, and much of the finish of 
their style is by themselves as- 
cribed to tlicir care iu this res- 
pect. 

Limits of the duties of Advocates. 

'Mf the advocate refuses to 
defend, from what he may think 
of the charge, or of the defence, 
he assumes the character of judge; 
nay, he assumes it before the 
liour of judgment ; and, in pro- 
portion to bis rank and repata<» 
tion, he puts the heavy influeii<^ 
of perhaps a mistaken opinion 
into the scale against the accused. 
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in whose ^favour the benevolent 
princijile of English law makes 
all presumptions^ and which com- 
mands the very judge to be his 
counsel/^ This is unquestion- 
ably law, but the limit to it is 
this. A prisoner can, by our 
law, be convicted only on the evi- 
dence, legally admissible, adduced 
against him on his trial, and on 
the proof in this way of the 
charge as laid. It is the duty 
of his counsel to sec that this 
only is done, to test the witnesses 
opposed to him, to sec that they 
are deposing to facts within their 
own knowledge, and to urge every 
argument on behalf of his client, 
whereby these facts may fairly 
be displaced or put in a way 
consistent with his innocence. 
But for the counsel to assert a 
conscious falsehood, to direct 
suspicion against an innocent per- 
son, or in any way to lend him- 
self to a dishonourable mode of 
discrediting an honest witness, 
or of foiling justice, is absolutely 
wrong. In civil cases, still more 
is it the counseVs duty, so far as 
in him lies, to be the servant of 
justice, and not the champion of 
wrong. If once he is conscious, 
beyond doubt, that he is on the 
side of fraud or oppression, I 
assert it earnestly, that he is 
bound to refuse to continue his 
aid to such a cause. Under any 


circumstances, he cannot be jus- 
tified in seeking to gain the vic- 
tory for his client by any under- 
hand or inequitable* dealing. I 
have known a case tn which a 
pleader in this country thus at- 
tempted to filch a judgment for 
his client by the artifice of call- 
ing his opponent into the witness- 
box, well knowing that a religious 
prejudice was likely to induce 
him to yield to the unjust claim 
that was being made upon him 
iulher than thus violate a princi- 
ple of his faith. When that ruse 
failed, the pleader tried another, 
by insisting on having the witness 
sworn on Gauges water and a 
toolsec leaf, hoping that his re- 
ligious prejudices might then be 
too strong for his worldly in- 
terests. Happily this test was 
refused, and the entire falsity of 
the case attempted to be won by 
sucli discreditable cunning as this 
was exposed. But is there a man 
here who would approve such 
conduct as that, or maintain that 
it was any part of a counsel's 
duty to lend himself to such 
practices ? I trust there is not 
one. 

Where the advocate is not of 
his own knowledge aware on 
which side of a case the truth 
lies, he is of course hound to act 
on his instructions, and by all 
fair and legitimate means to eu- 
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(leavour to gain his client^a cause. 
It may turn out that the merits 
of the case are with the other 
side, but until both sides have 
been heard, it cannot, in the 
great majority of cases, be said 
on which side the truth lies, and 
the advocate for either naturally 
has the side of the case on which 
he is retained represented to him 
in the most favorable light. The 
instances must necessarily be 
rare where a party goes into 
Court with a case plainly false 
on the face of it. If the cir- 
cumstances are such as to raise 
a strong presumption of the in- 
justice of the case for which the 
advocate is retained, he can, and 
I think ought, to question his 
client upon them, if an oppor- 
tunity be given him to do so in 
consultation. If the attempted 
fraud is then avowed, no honour- 
able man can consent to act in 
its support. I was myself once 
engaged for a plaintiff in a cause, 
where the case set up by him 
appeared to me to be so doubt- 
ful, that I asked for, and obtain- 
ed, a consultation with the prin- 
cipal. In answer to my questions 
he at first stoutly maintained the 
truth of the facts which he had 
verified in his plaint and written 
statement, but under pressure 
admitted their falsity and the 
justice of my suspicions. I at 


once refused to argue his case, 
and advised him to allow me to 
withdraw it on payment of the 
defendants* costs. With consi- 
derable reluctance he consented 
to allow me to do so, and after- 
wards thanked me for having 
saved him from the commission 
of the crime he had intended. I 
mention this to show what it is 
in the power of an advocate to 
do in the interests of right, and 
for one opportunity of this kind 
that counsel have, who are rarely 
brought into contact with their 
principals before the case comes 
on, pleaders and attorneys have 
many. 

In the work of the profession 
there is much that is discourag- 
ing, hard, uninteresting toil, and 
keen rivalry and conflict. In this 
constant struggle, and contact 
with many of the worst features 
of human nature, there is much 
to blunt the finer feelings, and 
to make a man less careful of the 
dictates of fairness and candour, 
than he would be in matters of 
his own concern. Happily there 
are many whose conduct is a 
daily victory over these debasing 
tendencies. They are mindful 
that they owe a duty to their 
client, but a first duty to truth 
and to justice, in whose Court 
they stand between its ministers 
and its suppliants to direct its 
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decrees in tlic ■n-ny of right. In- 
spired by tliis exalted view of 
their liigh e.-illing, they strive to 
realise tlie ideal of their profes- 
sion, which is honourable only so 
far as it is loyal to this law of its 
practice, which is independent 
only so far ns it fearlessly assists 
in the attainment of right and 
the redress of wrong, and not as 
it is with prostituted tongue at the 


.service of any one who will pay 
it to do his work, and which is 
honoured in the names of a long 
roll of the world’s •greatest and 
best, who have won their fame 
and felt their highest pride in 
the calling of an advocate. — 'Ex- 
tracts from a lecture on “ The 
Art of Advocacy,” by Mr. Macrae, 
liarr'isi er-at-Lau>, Calcutta. 
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Paivy Council. 

Mortgaij;© -Partition— Kemeily of Mort- 
gagee — llegiilation XIX* of 1814. 

Wliero the owner of an im- 
divuled share in a joint and un- 
divided estate mortgages his un- 
divided share^ he cannot by so 
doing affect the interests of the 
other shares, and the persons 
who take the security, i. e., the 
mortgagees, take it subject to 
the right of those shares to cu- 
forco a partition, and thereby 
convert what is an undivided 
share of the whole into a defined 
portion hold in severalty. 

Where such a partition is ef- 
fected under the provisions of 
Regulation XIX. of 1814 before 
the mortgagees have completed 
their title by foreclosure, and 
the consequential decree for pos- 
session, the mortgagees of the 
undivided share of one co-sharer 
who has no priority of contract 
with the other co-sharers would 
have no recourse against the 
lands allotted to such co-sharers ; 
but must pursue their remedy 
against the lands allotted to the 
mortgagor, and, as against him, 
would have a charge on the 
whole of such lands— Privy Coun- 
cil, 31st January 1874— Byjnath 
Lall-XXI, W. R. 233. 


Toda Giraa Haks— Immoveable Property 

—Limitation Act XIV. of 1859, S. I. 

Cls. 12 and 1C. 

In a suit to establish plaintiff's 
right to a toda giras hak upon 
defendant’s iuam village, and to 
recover arrears due in respect of 
that hak, the substantial ques- 
tion was whether tlie suit being 
for the recovery of an ‘‘ interest in 
immoveable property” fell with- 
in the 12th Clause of the 1st 
Section of Act XIV. of 1859, or 
was to be governed by the 16th 
Clause. Held that the deter- 
mination of the question depend- 
ed upon the general construction 
to be given to the terms “ ira- 
moveahlc property,” and “interest 
in immoveable property as used 
by the Indian Legislature: and 
that the term “ immoveable pro- 
perty ” comprehends all that 
would be real property according 
to PJnglish law, and possibly 
more. Held further that what- 
ever may have been tlie origin 
of the hak, it must be assumed 
to be now a right to receive an 
annual payment which has a 
lesral foundation and of which the 
enjoymeut is hereditary, and that 
tlie liability to make the pay- 
ment is not personal but attaches 
to the inaradar viHute tenuroe. 
Held accordingly that the interest 
of the liakdar was an “interest 
! in immoveable property” within 
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the meaning of Act XIV. of 1851), 
and that the suit would he go- 
verned by the limitation of 12 
years provided by the Clause 12th 
of Section 1 . — Privy Council, 
4th December 1873, Maharana 
Futtchsanji Jaswantasunji^ XXL 
AY. R, p. 178. 

High Court, N. W. P. 

Decree — Execaition^-Ce-clebtors — Piircliaso 
of decree by one of ftevenil joint jirdg- 
nicnt-debtorti — Remedy. 

The only course open to one 
of several judgruent-debtoi*s, who 
purchases a decree against him- 
self and his co-debtors, is to sue 
them in a regular suit for contri- 
bution, and to compel them to 
pay him their shares of the 
amount for which the decree was 
purchased. He cannot issue exe- 
cution against his co-debtors, and 
recover from tl)em the whole 
amount of the common debt.— 
(Pearson and Turnbull, J. J.) — 
4th September 1873, Khoshalec^ 
G N. W. P. Rep. 1. — (Vide also 
9, W. R. p. 230, Degum barcG 
Dabea) ; 'and 2 Legal Companion, 
F. B. Rulings, p. 5.) 

Appeala lie only from decrees and orders, 
not from judgments. 

An appeal lies from the decree, 
and not from the decision of a 
Court of Original Jurisdiction. 


Ill a suit to recover possc.ssion of 
certain lands by setting aside a 
Ziir-i-pcshyi lease of them, the 
decree was for thff dismissal of 
the suit; but in thc'judgment of 
the Court which tried the suit, 
there was a finding against tlic 
defendant as to certain items of 
the consideration for the leasc^ 
against wliioli the defendant 
appealed. Held, that the Appel- 
late Court should not have en- 
tertained the? appeal. — Full Bench, 
24tli November 1874, Mussaniut 
Pan Kooer, G, N. W. P. Rep. 19. 

Act I. of 1872, Section 110— Poasossion, 

— Allegation of qualified right — Evi- 

<lcncc. 

Where a person is alleged to 
be in possession, not as owner of 
the full j)ropriotory right, but as 
a mortgagee, the burden of proof 
of such (qualified ownership lies 
on the party asserting it. Such 
a case falls within the scope of 
section 110, Act I of 1872. — 
(Pearson and Turner J. J.) — 
2nd December 1873, Shcoruttun 
Gir, G N. W. P., Rep. 36. 

Act XXII. of 1872, Juiiadiction — Fresh 
Sait— Decree— Appellate Court. 

No provision of Act XXII. of 
1872 sets aside decrees passed by 
Appellate Courts before tlic dale 
on wLich it came into operation, 
or restores decrees of the Court 
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of First lustanco which had been 
annulled by the Appellate Court ; 
nor i.s there any provision which 
debars a plaiutitf, whose suit has 
been dismissed on the ground of 
its institution in a Court incom- 
petent to receive it, from re- 
instituting his suit in a competent 
Court. — (Pearson and Turner, 
J. J.) — 1st December 1873, 
Choonee Lall, 0, N. W. P., 
Rep. 34. 


Calcutta Hiaii Court. 

Arbitratiou Award-Act VIII. of 1S5D, 

S. 327. 

A Court was held to. have done 
right in refusing to permit the 
liliiig of an award which was not 
complete in itself, and which, as 
a whole, the parties had not 
agreed to. — (Jackson and Aiuslie 
J. J.) 17th December 1873, Raj- 
cooniar Roy Chowdry, XXI. W. 11. 

p. 182. 

Arbitration Award— Act VIII. of 1S59, 
S. S. 312 and 32o*. 

As long as the order of a 
Moonsiff quashing an arbitration 
award subsists in full force, the 
award cannot be said to exist as 
a binding award between the 
parties — (Phear and Morris, J. J.) 
11th February 1874?— D. Fitz- 
Pa trick — XXL W. R., 201. 


Piivate Arbitration Award — Act VIII. of 
1859, S. S. 826 and 327. 

Wlien a private award between 
parties is filed in a Court, the 
prescribed course is for the C#urt 
to give judgment upon it and 
pass a decree ; not to order exe- 
cution before such decree has 
been passed. — (Phear and Morris, 
J. J.) The 25th February 1874?, 
Saheb Ram Jba, XXL W. R. 
p. 295. 

Amendment of Plaint— Defect of Parties 
— S. 73 of Act VIII. of 1859. 

In a suit in which plaintiff 
claimed several plots of land, but 
did not specify the boundaries 
in respect of one of them, it was 
held that the proper course was 
for tlie Court to call upon the 
plaintiff* to amend his plaint. 
Where a suit was ready for hear- 
ing, the first Court was held to 
have done wrong in dismissing 
it on the technical ground that 
persons having interest in the 
subject-matter had not been 
made parties ; it being the duty 
of the Court to take action un- 
der Act VIII. of 1859, S. 73.— 
(Jackson and Ainslie, J. J.) — 
Gth January 1874? — Jonah Ali 
Mollah, XXL W. R., p. 187. 

Res Jiulicata-Acfc VIII. of 1859, S. 2., 

The cause of action in a suit 
cannot be said to have been 
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beard aud deteriiiiued iu a former 
judgment unless it was put in 
issue and directly determined. 
Any finding or observations mere- 
ly bearing on such issue, or any 
opinion incidentally expressed, 
cannot be considered a finding 
upon the issue so as to make 
that judgment a determination 
of the cause of action within the 
meaning of Act VIIL of 1859, 
S. 2. — (Couch, C. J., and Jackson 
J.) — 14th January 1874, Shib 
Nath Chatterjea, XXI. W. R. 189. 

Documents- -Secondary Evidence. 

Where a document is named 
by a plaintiff as the best evidence 
in his favor, he ought not in its 
absence to be allowed to give any 
other evidence until that docu- 
ment is accounted for. — (Phear 
and Morris J. J.) — llth Febru- 
ary 1874 — Asmau Siug — XXL 
W. R. p. 2C2. 

Decree— Payment into Court — Dufy of 
J udgo. 

When money is paid into Court 
by a judgment-debtor in satis- 
faction of a decree against him 
and iu conformity with the pro-^ 
visions of the Civil Procedure 
Code, the Court is bound to pay 
it out immediately on the appli- 
cation of the judgment-creditor 
and to inform the judgment- 
debtor, when asked to do so, 
what is the amount remaining 


due from him under the decree. — 
(Phear and Morris, J. J.) — 
IGth February 1874 — Luebmun 
Persaud, XXL W. R. p. 272. 

Suit for Property wrongfully taken in 
execution of decree — Jurisdiction — Act 
XXIII. of 1861, S. 11. 

Where a party who has obtain- 
ed a decree for land takes posses- 
sion by his own act, and not by 
the act of the officer of Court, 
of more laud than the decree 
gives him, held that a suit will 
lie to recover back possession of 
any land taken in excess of the 
decree. — C. II. C. (Markby and 
Birch J. J.) — The 19th August 
1873 — Mudhuu Mohun Singh— 
XIL, B. L. IL, p. 201. 

Error in Thakbust Map— Cause of Action. 

Markuy, j. (with him Birch^ J.) 
— We thiuk looking to the plaint 
that the suit is not one which 
would lie iu the Civil Court. 
The only complaint is that the 
Thakbust map which was made 
in the year i860 is erroneous. 
It is no where alleged that any 
injury has occured to the plain* 
tiff in consequence of that error^ 
and therefore we thiuk that there 
is no cause of action disclosed by 
the plaint. — C. H. C., 8th Janu- 
ary 1874 — Bam Bundho Chat* 
teijca— XXL W. R, 134. 
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HIGH COURT, N. W. P. 

Tiiii 29 th Novismubb 1873. 

Before Mr. Justice Turner. 

Tjie Queicn vs, Gikdhakee Singh. 

Indian Penal Code, Section 307 
— Attempt to commit murder, 

TIic knowleilge that an act is likely to 
cause death does not constitute ciilpal»le 
homicide aruountiug to murder. It must 
bo foniul that the act was coiniuitted with 
the knowledge that it must in all piobabi- 
lity caixsc dcatli. Where no such know- 
ledge or intention wa.i found, the High 
Court annulling the conviction of the pri- 
soner under iSection ilO?, found the piisonei 
guilty of attempting voluntarily to cau.se 
giievous hurt under Sections 3:2o and 511, 
Indian Tenal Code. 

Tuuneu, J. — The Judge con- 
siders that although there may 
have been no intention to cause 
death, the appellant committed an 
act with the knowledge that his 
act was likely to occasion death. 
The knowledge that an act is 
likely to cause death docs not 
constitute culpable homicide 
amounting to murder. Had the 
Judge found the act was com- 
mitted with the knowledge that 
it must iu all probability cause 
death, he would have been justi- 
fied in his view of the evidence 
iu bolding that the appellant was 
guilty of an attempt to commit 
murder. Assuming then that in 
the view which the J udge himself 
records of the appellant's act, 
the couvictiou under Section 307, 


Indian Penal Code, was 
I have to consider whether the 
evidence warrants a more seriousi 
presumption against the appei* 
laiit, namely, the juesumptiou 
that his act w^as done with the 
intention of causing death, or 
with the intciitiou of causing 
such bodily injury as would bo 
suificicut in the ordinary course of 
nature, or likely to cause death, 
or with the knowledge that his 
act must in all probability cause 
death. I think there is force iu 
the argument advanced on behalf 
of the prisojier that had his intent 
been murderous, he might have 
armed himself with a weapon 
more certain of lethal effect even 
than a club. A club may be 
used with such force as to be- 
come a lethal weapon ; it is also 
a weapon which, used with less 
viclcncc, may cause less injury 
than such as would result in 
dcatli, aud judging of the apiicl- 
laut^s iutention aud knowledge 
of the oliaractcr of his act from 
the results of the act, the inference 
may be drawn that he had no 
such iutentioQ or knowledge as 
would render him amenable to 
conviction for an attempt at 
murder. 

Nevertheless, I hold the evi- 
dence suOicient to establish that 
the appellant has been guilty 
of a very serious offeueo. II© 
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entered the Kotwali and at once 
sought out the city Inspector, 
and forthwith attacked him as 
the Inspector sat unarmed on his 
charpoy. The weapon with which 
he attacked him is described by 
the witnesses in the Magistrate’s 
Court as heavy bamboo lathee or 
stick : it was produced in Court, 
and if the Judge had considered 
the description of it incorrect, 
it must be presumed he would 
have stated so in his judgment. 
Moreover, from the tenor or his 
judgment, it is evident the Judge 
regarded the weapon as such as 
could produce death, and the 
committing officer to whom also 
the weapon was produced, des- 
cribes it as a heavy bamboo club. 
Looking at the appellant’s act 
and the nature of the weapon 
with which it was perpetrated, 
I come to the conclusion that he 
intended and attempted at the 
least to inflict grievous hurt. 

Then there is absolutely no 
evidence of any grave and sad- 
den provocation. The appellant 
may or , may not have received 
provocation on a former occasion, 
but the whole of the evidence 
goes to show that no such provo- 
cation was given at the time. 
Acquitting the appellant of the 
offence of which he has been 
convicted by the Sessions Judge, 
1 hold him guilty of attempting 


voluntarily to cause grievous 
hurt, an offence punishable under 
Sections 335 and 511, Indian 
Penal Code, and reduce the 
sentence passed on him by the 
Sessions Judge to rigorous im- 
prisonment for three years and 
six mouths. 

HIGH COURT, N. W. P. 

Tub 20tii Dbcembur 1873. 

Before Mr. Justice Pearson, 

Queen, vs. Jooeshur Persaud. 

Penal Code, Secs, 4G3* <f; 466 — 
Forgery. 

Whore a Register of a public oflice was 
falsified, /. some leaves of the Register 
were taken and others substituted for them, 
with a view to prevent the discovery of 
frauds already committed and for the pur- 
pose of avoiding disgrace and punishment, 
and not for the purpose of hindering the 
Government from recovering the sums frau- 
dulently drawn, the conviction of the ac- 
cused for forgery was quashed. 

Pearson, J. — The prisoner has 
been convicted of the offence de- 
scribed in Section 466, Indian 
Penal Code, on the basis of the 
following facts. Shah Rookn- 
ood-deeu, as Deputy Inspector of 

♦ Penal Code, Sec. 463 — Whoever makes 
any false document or part of a document* 
with intent to cause damage or injury to 
the public, or to any person, or to support 
any claim or title, or to cause any person to 
part with property, or to enter into any 
express or implied contract or with intent 
to commit fraud or that frhud may bo com- 
mitted, commits forgery. 
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Schools ia the District of Qoruch- 
poroj oa the 1st November, 1872, 
drew from the Government Rs. 
10 on account of pay due to 
Ashruf Ali, for service rendered 
by him in the capacity of Urdoo 
teacher in the Bansgaon School, 
from 22ud June to 22nd August, 
and Rs. 5-9-0 on account of pay 
due to Kedaruath, for service 
rendered by him in the capacity 
of under-teacher in the Gola 
School from 1st to 19th August, 
1872. It has been discovered 
that neither Ashruf Ali nor Ke- 
darnath were really empIoye(l in 
the Bansgaon and Gola Schools 
during the periods abovemention- 
cd. The charges made by the 
Deputy Inspector for pay due to 
them were fraudulent, and he has 
accordingly been convicted of the 
offences described in Sections 409 
and 420, Indian Penal Code. 
When he became apprehensive 
that the frauds committed by him 
would be discovered, he instigat- 
ed the prisoner Jageshur Persuad, 
who was employed in the Deputy 
Inspector’s office and had charge 
of the Roznamcha Bahi to falsify 
that Register with a view to pre- 
vent the discovery. Some leaves 
of the Register were taken and 
others substituted for them. In 
the leaves thus substituted are 
found some entries which were 
not in the original leaves, and 


which were designed to make it 
appear that Ashruf Ali and Ke- 
darnath were really employed in 
the Bansgaon and Gola Schools 
during the periods abovemention- 
ed. 

Among other objections taken 
on the prisoner’s behalf to his 
conviction, one which may con- 
veniently be first considered is, 
that the facts which have been 
stated, even if it be assumed that 
they have been rightly found, and 
are established by the evidence, 
are insufficient to prove any such 
intention as under the terms of 
Section 463, Indian Penal Code, 
is an essential constituent of the 
offence of forgery. This objec- 
tion was raised in the Session's 
Court, but was disallowed by the 
Judge, who held that “by mak- 
ing these alterations an attempt 
was made to prove that Govern- 
ment was not entitled to recover 
anything from the Deputy Ins- 
pector, and thereby to cause 
wrongful loss to Government. " 
The learned counsel for the pro- 
secution has here contended that 
they were intended “ to support 
a claim.” But on behalf of the 
prisoner it was urged in reply 
that the false claim or charge had 
been preferred and allowed, and 
the injury thereby accruing to 
the public had been already caused 
before the date of the alterations 
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nuulc by the prisoner in ilie Re- 
gister, and tliat those alterations 
could not possibly have had any 
elTeet in supporting the false 
claim or charge or in causing the 
injury resulting from the false 
claim. They certainly did not 
cause the Government to part 
Avith the money fradiilcntly ob- 
tained; and if they could have 
been used fur the purpose of 
hindering the Government from 
recoveriug the sums fraudulently 
drawn, I should still hold that 
there was not any evidence to 
warrant the conclusion that they 
had bceu made for that purpose, 
aud with that intent. The ob- 
vious and natural inference aris- 
ing from the circumstances is, 
that they were made with the 
intention and for the purpose of 
avoiding disgrace and punishment 
by concealing the frauds which 
had been already committed, aud 
I sec no reason to believe that 
further injury to tl»e public, 
direct or indirect, was designed or 
contcmphitod. | 

From this point of view the i 
eonvictiou appears to be uiisus- | 
tainable, and I need not consider 
it from any other point of view. 

The sentence passed on the 
prisoner is annulled, aiul his re- 
lease is ordered. 


HIGH COURT, N. W. P. 

TriE 5 th February 1874. 

Before Mr. Justice burner. 

Tuk Qceen V8. Th^kur Dass. 

Penal Code, Secs. 499 and 500 
— Defamation. 

To eustaiii a charge of defamation it in 
not neccRBary to prove that the compliiiuaiit 
actually sufforecl directly or indirectly from 
the ycaiidalous imputation made on him by 
Iho accused, it is sufficient to show that 
the accused intended or know or had reason 
to believe that the imputation made by 
him would harm the reputation of the 
complainant. 

Tuuneu, J. — On the hearing 
of this application it was urged 
that the offence was committed 
out of the local jurisdiction of 
the Magistrate by wliom jt was 
tried. Section 70 of the Code of 
Criminal Procedure, declares tliat 
no sentence or order of any Cri- 
minal Court shall be liable to 
be set aside merely on the ground 
that the trial lias been held iu a 
wrong district, unless it is proved 
the accused person was actually 
prejudiced in his defence by such 
error. Assuming that the oifcuce 
was committed out of the local 
jurisdiction, it has not been 
shown nor suggested that the 
accused Avas iu any way preju-. 
diced by the error, and as I am 
of opinion, as I shall presently 
show, that there is no other 
ground for disturbing the convic^ 
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HIGH COURT, N. W. P. 

Convictions under S- 471 of the 
Penal Code andS. 474 cannot 
stand together, 

“The Judge has convicted the 
prisoner of using certain forged 
documents, and on a second count 
of having the same documents 
in his possession with intent to 
use them. He could not well 
have used them unless he l)ad 
them in his possession. I am of 
opinion that both convictions can 
not stand togctlier/’ — (Turner, J.) 
The tith December 1873, Nuzur 
Ali, C, N. W. P. Rep. 3ih 

Code of Criminal Procedure — 
S. S, 294, 297, 518 — Poiuers of 
Revision of the High Court. 

An order passed by a Magis- 
trate under Section 518 of the 
Code of Criminal Procedure is 
not of the nature of a judicial 
proceeding, and is, therefore, not 
open to revision by the High 
Court under Section 297. — 
(Spankie, J.)— The 17th Novem- 
ber 1873, Mokut Singh, G, N. 
W. P. Rep., 16. 

MADRAS HIGH COURT. 

Act X. of 1872, S. 72 Justice of 
the Peace. 

According to section 72, Act X. 
of 1872, a Justice of the Peace 


has no jurisdiction over a Euro- 
pe»an British subject, unless he 
himself is a European British 
subject. — The 18th December 
1873 — 9, Madras Jurist, 105. 

S, 9, Act VI, of 1864-5. 310, 
Criminal Procedure Code, 

In the Proceedings of the 
High Court, dated 13th Novem- 
ber 1871, reported at VI, Madras 
High Court Reports, Appen- 
dix XXXVIII, it was licld that 
a .sentence of whipping could not 
be f)ostponcd beyond tlie term 
specified in section 9 of Act VI. 
of 1864, and that the order 
directing the postponement was 
illegal. Tliat ruling is still 
applicable to Section 310 of the 
Criminal Procedure Code. — The 
10th December 1873 — 9, liladras 
Jurist, 104. 

Discretion — Court — 
Rehear ill g — Default. 

Section 278 of the Code of 
Criminal Procedure requires the 
Appellate Court to give a reason- 
able time for the appearance of 
the appellant or his counsel or 
authorized agent, and if one of 
these appears, to hear him before 
rejecting the appeal. When au 
appeal has been rejected without 
hearing the appellant’s pleader, 
and it is afterwards proved to the 
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satisfaction of the Appellate 
Court that an adequate excuse 
has been made for the pleader^s 
non-appearance, it is open to the 
Appellate Coiiit to le-hcar the 
appeal on its merits. Such a 
power should, however, be spar- 
ingly used. — 7th November 1873 
— 9, Madras Jurist, 58. 


Section 29 G oj the Code of Cri- 
minal Procedure — Power of 

Session Court. 

In a case a complaint was pre- 
ferred before an Assistant Ma- 
gistrate against two persons, of 
an offence punishable under Sec- 
tion 409 of the Penal Code. The 
Assistant Magistrate held an en- 
quiry and discharged the accused 
under Section 215 of tlio Code 
of Criminal Procedure. Subse- 
quently, the Session Court, on a 
perusal of the proceeding.s, di- 
rected their committal under Sec- 
tion 296 of the Code of Criminal 
Procedure. The Madras High 
Court held that Section 29G read 
with tlie definition of Session 
Case^^ in Section 4 narrows the 
power to direct a committal to 
cases which have been investigat- 
ed as a preliminary to committal 
The order to commit was clearly 
bad in law. — 5lh November 1873, 
9, Madras Jurist, 57. 


CALCUTTA HIGH COURT. 

Penal Code.S. ZXl^Jurisdic- 
lion — Magistrate. 

A Magistrate has no jurisdic- 
tion to convict in a case in which 
the accused is charged, under 
S. 211 of tlie Penal Code, with 
liaving falsely instituted a crimi- 
nal charge of tlie offence of da- 
coity, as under Schedule 4? of the 
Code of Criminal Procedure, 
under the lieading Section 211, 
the latter portion of it, it is 
clear that the offence charged is 
triable by the Sessions Court 
alone. — (Kemp and Glover J. J.) 
The 2Gth January 1874, Kader 
Buksh, XXI, W. R, Ce. 34. 

Section 70, Act X. of 1872. — /u- 
risdiction. 

Under S. 70 of the Code of 
Ciiminal Procedure, no sentence 
or order of a Criminal Court is 
liable to be set aside merely on 
the ground that the investiga- 
tion, iuquiiy, or trial was held 
in a wrong district or sessions 
division, unless it is proved, or 
appears, that tlio accused person 
was actually prejudiced in his 
defence. — (Kemp and Ainslie, 
J. J.) The 7th March 1874, 
Girish Chundor Roy, XXI. W. B. 
Co. 4G. 
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Execution of Decree — Kistbundi 
— Extention of the period of 
Limitation, even if agreed tOy 
invalid, 

A, obtained a decree against 
B, on the 17th September 1853. 
The decree was kept in force by 
sundry proceedings, the last of 
which was taken on the 30th De- 
cember 1804. On the 6th Febru- 
ary 1865, the parties filed a Kist- 
bundi, whereby they agreed that 
the amount due under the decree 
should be payable by instalments, 
the first instalment to fall due on 
14th July 1 865 ; at the same time 
an existing attachment was given 
up. On the 14th July 1868, A 
applied for execution of the decree 
in respect of six instalmemts 
due under the Kistbundi. Held 
(Mitter, J, dissenting), the Court 
cannot recognize any arrange- 
ment between the parties enlarg- 
ing the period of limitation al- 
lowed by law for the execution of 
decrees, or which alters the terms 
of the decree. The filing of the 
Kistbundi and relinquishment of 
the attachment was not a pro- 
ceeding to enforce the decree or 
keep it in force. Execution of 
the decree was barred by limit- 
ation. Peacock, C, J., in deliver- 
ing judgment, said It appears 
to me that a Court of execution 
has no power to alter a decree of 
the Court which passed it, and 


that parties cannot alter the law 
or a decree of Court by consent. 
A man may bind himself not to 
execute a decree of Court, or he 
may bind himself not to execute 
a decree of Court within a cer-^ 
tain period, but he cannot, by 
binding himself not to execute 
the decree for a certain period, 
add to the time, which the law 
allows him to execute it. If a 
man having a cause of action 
against another to recover im- 
movable property, or to recover 
money, or to recover damages for 
a trespass upon his land, or for 
an assault, should say to that per- 
son I will not suo you for 
twenty years,^* he would not ac- 
quire a right to sue after the 
period of limitation fixed by law. 
If he binds himself not to sue 
within a stated period, and does 
not intend to give up his right to 
sue at all, he must take care not 
to bind himself beyond the time 
within which the Law of Limita- 
tion allows him to sue. So, in 
the case of a decree, if a man 
binds himself not to execute a 
decree, within a certain period, ho 
must take care, if he wish to 
execute the decree at all, not to 
bind himself, not to execute the 
decree for a longer period than 
that within which the law would 
allow him to execute it,^*-*- 
C. H. C., (Peacock, C. J., and 
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Baylcy, Kemp, Clover and Mitter, 
J. J.,) Tho 4th September 1869, 
Krijiiia Kamal Sing, IV. 13. L. R, 
(F. 13.) 101. 

7 iidabnen t — Kistbu nd i — Limitii’ 
tion. 

Wliere a creditor has obtained 
a decree for money payable by 
instalments, tho whole amount to 
become due on failure by the 
debtor to pay one of the instal- 
ments, he is, upon failure, enti- 
tled, notwithstanding S. 206, Act 
VIII of 1859, to come into Court 
and certify to the Court and 
prove payment of the earlier ins- 
talments, to show that execution 
of his decree is not barred. — 
C. H. C., (Peacock, C. J., and Loch, 
Bayley, Kemp, and Maepherson, 
J.J.) — The 13th September 1869. 
Fakir Chaud Bose, IV B. L. B., 
(F. B.) 130. 

ilahoviedcm Laiu -Pre-emption 
between Mahomedan Vendor 
and Co-aharer and Hindu 
purchaser, 

A Hindu purchaser is not bound 
by the Mahomedan law of pre- 
emption in favor of a Mahome- 
dan co-partner, although he pur- 
chased from one of several Ma- 
homedan co-parceners, nor is be 
bound by the Mahomedan law 
of pre-emption on the ground of 


vicinage. A right of pre-emption 
in a Mahomedan does not depend 
on any defect of title on the 
part of his Mahom(ilan co-part- 
ner to sell except subject to his 
right of pre-emption, but upon 
a rule of Mabomedau law, which 
is not binding on tho Court, nor 
on any purchaser other than a 
Mahomedan.— Q. H. C. (Peacock, 
C. J., and Kemp and Mitter J.J., 
concurring, Norman and Mac- 
plierson J. J., dissenting) — The 
13th September 1869, Sheik 
Kodratullah, IV., B. L. R. (F. B.) 
134. 

Regulation VI U of 181, 9, 13, 

cl. ^-Act viirofmry,B.c. 

S. 6~Act X of 1859. 

An undertenant, who has saved 
tho superior tenure from salo by 
depositing the amount of rent 
due, not only has the eecuiity of 
tho tenure which ho preserves, 
and of which ho can obtain pos- 
session on Application to tho Col- 
lector, but he also has a right to 
recover the amount deposited by 
him as a loan in an ordinary 
suit C. H. C., (Peacock, C. J., 
and Kemp, Maepherson, Mitter 
and Hobhoaso J. J.) The 10th 
September 1869, Ambica Dobi, 
IV B. L. R., (F. B.) 77. 
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Suit for Posmsion— Mesne 
Profits --^Limitation, 

The plaintiff brought a suit 
for possession of laud with mesne 
profits. Tlie suit was dismissed. 
He appealed on the question of 
possession only, and obtained a 
<lecree for possession without any 
mention of mesne profits ; and 
afterwards, in execution of the 
decree, he obtained possession of 
the land, Ileldy the plaintiff 
could aftei’wai'ds bring his suit 
to recover mesne jDrofits from the 
date of decree for the period of 
.six years next before the com- 
mencement of tlie suit, exclusive 
of the period during which the 
plaintiff was in possession. Sec- 
tions 2, 7, and 19G of Act VIII. 
of 1S59 and section 11 of Aet 
XXIII. of 1861 were no bar to 
sxich suit. — C. II. C. (Peacock, 
C. J., and lieinp, Maepherson, 
Mitter and Hobhon.se, J. J.) — 
The 10th September 1 869 — Pro- 
tab Chunder Barua, IV., B. L. R. 
<F. B.) 113. 

Evidence — Fact of Possession. 

When a witness says that a 
party is in possession, that in 
point of law, is admissible evi- 
dence of the fact that such party 
was in possession, although the 
witness has oot been cross-ex- 
amined and asked how he knew 
k>. — C. H. C, (Peacock, C. J., and 


Bulings. 11 ‘ 

Kemp, Glover aud Mitter 
J. J.) — The IStli September 1 869 
Maiiisam I)ch, I V B. L. R., (F. B.) 
97. 

Auction-purchaser — Suit — Estop^ 
pel — Section 27 Act of 
1859. 

A purchaser at an auction-sale 
sued to liavc his name registered 
ill the Zemindary Serishta in res- 
pect of certain land^ purchased 
at an auctiou-sale for arrears of 
rent, but not until after his ap- 
plication to the Collector under 
Section 27, Act X. of 1859, had 
been rejected. Both the Lower 
Courts decided that the suit was 
barred by Section 2 Act VIIL of 
1859. Held that the proceeding 
under Section 27 Act X. of 1859, 
held by the Collector, did not 
bar the subsequent suit in the 
Civil Court. — C. II. C. (Peacock 
C. J., and Loch, Kemp, Maepher- 
son and Mitter, J, J.) — The 7th 
September 1869, Chunder Naraia 
Ghosc— XII. W. R., (F. B.) p. 30, 

Joint Hindu Family —Mitakshara 
law — Survivorship — Mortgage 
by a Memhev of his share of 
Joint Family Property, 

A member of a Hindu family, 
living under the .TVJit^kahara law, 
aud having joint family property; 
died entitled to an undividod 
share in such property, l<»avmg 
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two widows, liim surviving. The 
widows were sued in their repre- 
sentative capacity in respect of 
debts incurred by him during his 
lifetime on his own account, and 
decrees were obtained against 
them. In execution, an interest 
in certain portions of the joint 
family property, to the extent of 
the share to which the deceased 
was entitled in his lifetime, was 
sold, and the auction-purchasers 
obtained possession of it. Held, 
tl»at the share of the deceased 
did not at his death pass to his 
widows, but that (there being no 
male issue) it passed to the re- 
maining members of the family 
by survivorship, and could not 
be renderedVliable to the debts 
of the deceased in a suit against 
his widows. 

Quoere, whether those who 
take the share by survivorship, 
are liable for tlie debts of the 
deceased to the extent of his 
share. 

A member of a Joint Hindu 
family has no authority, without 
the consent of his co-sharers, to 
mortgage his undivided share in 
a portion of the joint family pro- 
perty, in order to raise money on 
his own account, and not for the 
benefit of the family — C. H. C. 
(Peacock, C. J. and Kemp, L. S. 
Jackson, Maepherson, and Glover 
J.J.)30th July 1869-Sadabart 


Prosaud Sahu- -III, B. L. R. (P. 

B. ) 31. 

Mortgage — Agreeritent not to 
alienate. * 

By an agreement reciting that 
A, had executed a bond in favor 
of B, for a certain sum of money, 
A, ill order to repay the bond- 
money in the terms in the bond 
contained,” declared that, until 
the repayment of the money co- 
vered by the bond, he should not, 
from the date of the agreement, 
convey the property, mentioned 
therein to any one, by deed of 
sale, or deed of conditional sale, or 
mokurrurcc potta,or deed of mort- 
gage, or zurcepeshgee ticca potta. 
Should he make all these trans- 
actions in respect of tlie said lands, 
the instrument relating thereto 
shall be deemed invalid and as 
executed in favor of nominal par- 
ties for evading payment of the 
money covered by the said lands.” 

Held, (IMarkby, J., doubting)^ 
that the instrument operated as a 
mortgage to A, of the lands com- 
prised therein. 

No precise form is required to 
create a mortgage. 

C. H. C. (Couch, C. J., Kemp, 
L. S. Jackson, E. Jackson, and 
Markby.) — The 14th June 1870. 
— Rajkumar Ram Gopal Narain 
Sing.-V., B. L. R., p. 264. 
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co-shar^rs shall bear the burden 
in proportion to their respective 
shares. These shares and the 
amounts to be contributed may 
be ascertained in one suit in the 
ordinary Civil Courts, but not in 
the Small Cause Courts. * * ^ ^ 
The obligation arises from what 
in the Civil Law was described 
as a quasi contract. Pothier in 
his Treatise on obligations, Part I, 
Chapter 1, Section 2, says : — 
** In contracts it is the consent of 
the contracting parties which 
produces the obligation ; in quasi 
contracts, there is not any con- 
sent, The law alone, or natural 
equity, produces the obligation. 
They are Called quasi contracts, 
because without being contracts, 
and being in their nature still 
farther from injuries, they pro- 
duce obligations in the same 
maimer as actual contracts, * * 
* * * It has been usual with 
English critics to identify the 
quasi contracts with implied con- 
tracts ; but this Ls au error, for 
implied coutracls are true con- 
tracts, which quasi contracts are 
not. In implied contracts acts 
and circumstances arc the sym- 
bols of the same ingredients 
which are symbolised in express 
contracts by wmrds ; and whether 
a man employs one set of symbols 
or the other must be a matter of 
indifference, so far as concerns 


tlic theory of agreement. Bat 
a quasi contract is not a contract 
at all. The commonest sample 
of the class is the relation sub- 
sisting between two persons, one 
of whom Las paid money to the 
other through mistake. The law, 
consulting the interests of mo- 
rality, imposes au obligation on 
the receiver to refund, but the 
very nature of the transaction 
indicates that it is not a contract, 
in as much as the convention, 
the most essential ingredients of 
contract, is wanting. * * * a|< 

Care should be taken not to con- 
found cases like the present with 
cases in which there is a con- 
vention. If a man buys goods> 
and they are delivered to him, 
there is a contract of sale, and an 
implied promise to pay the price, 
though tlierc may be no contract 
in words to do so. So, if a man 
hire at certain wages another 
who serves him under the hiring, 
there is an implied contract to 
pay the wages. If one man bor-a 
rows money from another, there 
is a contract of loan, and au 
implied promise to repay the 
money lent. If one man pays 
money for the use of another at 
his request, there is, in the ab- 
sence of circumstances showing 
that the money was advanced as 
a gift, an implied promise for 
repayment by the person on 
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wliose account the money is paid. 
We have thought it right in or- 
der to prcrcat misconception to 
point out the distiuctiou between 
cases in which there is and those 
in which there is not a conven- 
tiou/^* 

(2.) — A suit was brought 
against 23 defendants, of whom 
the present plaintiff was one, for 
having wrongfully constructed a 
bandel and caught fish within the 
limits of a julkar belonging to 
the plaintiff in that suit. A 
decree was given against them 
all jointly for the sum of 
Rs. 204'8, and the plaintiff's 
property having been attached in 
execution of that decree, he paid 
the whole amount. He then 
sued all the other defendants for 
contribution in the Small Cause 
Court dcdticting his own share, 
namely Es. 8-14-6, being a 
share. On a reference to the 
Calcutta High Court, the case 
was decided by a Full Bench in 
consequence of conflicting deci- 
sions as to whether a suit for 
contribution can be maintained 
in a Small Cause Court. Pea- 
cock, 0. J. in delivering judg- 
ment said, for the reasons 
given this day in our judgment 
in the case of Ram JBux Chit- 
tanjeat m Modhusoodmi Pal 

* Vil. W. R. 377, Itambux Chittai)g«‘c. 
t The Preceding Case No, 1, 


Chowdhry and others, we are of 
opinion that there was no implied 
contract for contribution, and 
most certainly that ijiere was no 
joint contract on the part of the 
22 defendants. Consequently, 
the Small Cause Court bad no 
jurisdiction, and the Judge was 
right in dismissing the case."* 

But a contrary decision has 
been recorded in a Full Bench 
case at Madras. t Scotland C. J. 
said, ^^Tliis case raises substantial- 
ly the question whether one of se- 
veral debtors against whom a 
decree for rent had been obtained 
can sue liis co-debtors for con- 
tribution in a Court of Small 
Causes. The claim is founded 
upon the defendant's obligation 
as a co-contractor to pay a pro- 
portionate part of the joint debt 
which the plaintiff had been com- 
pelled to discharge, and whether 
that is an obligation ^on con- 
tract' within Section G of the 
Act Governing Courts of Small 
Cau.scs in the Mofussil (No. XI 
of 1863) is the point to be con- 
sidered. 

“ There can be no doubt, I ap- 
prehend, that the language of 
the section ‘claims for money 
due on contract,^ was intended 
to have the meaning which ac- 

* VII. W. R. p. 384, Sree puty Roy. 

1' 5 Mad. Jtir. 404, 5 Mad. 200, Goviada, 
Muneya Tcreyau. 
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cording to English law it would 
properly bear, and is consequent- 
ly not restricted to obligations 
created by express assent to the 
terms of an agreement, but in- 
clude the class of obligations 
which by the law rest on con- 
tracts implied from the circum- 
stances in which the parties 
stood at the time the obligation 
arose. The jurisdiction in the 
present case then dopciids upon 
whether the obligation of the 
defendants is one of this nature. 
Now I consider that the English 
decisions have unquestionably 
established that when a person 
docs or undertakes to do anything 
which is a benefit to another or 
burthensome to hirnsolf on the 
request of tliat other, or which 
the latter was under a legal duty 
to do arising out of a relation 
formed by contract, the law pre- 
sumes that the parties promised 
to porform what was just and 
reasonable with respect to tho 
thing done, and so creates an 
implied contract which is treated 
as the basis of the obligation to 
perform what is just and reason- 
able 

Furllicr, I do not feel that any 
serious objection is presented by 
the dififeronce between tho liabi- 
lity to contribution imposed by 
the Common Law Courts and by 
tho Courts of Equity in England. 


Equity and good couscioace is the 
rule to be atlministered by the 
Courts in the Mofussil, and what- 
ever under it is the limit of the 
obligation which joint-deblora 
incur, it seems to me that an 
implied contract may be raised 
to the same extent on the general 
ground just expressed. 

‘^Tho liability to contribution 
on ail implied contract does ad- 
mit of a number of suits on the 
separate liabilities of the co- 
debtors, but a similar course of 
proceeding might bo taken in a 
case of liability upon the equi- 
table obligation only, for I appre- 
hend that the obligation is several 
as well as joint. Besides, a con- 
sideration of the possible incon- 
venience of several suits in some 
cases should not, it appears, to 
me, have weight in construing 
the section. Express contracts 
making several debtors separately 
liable would bo open to a similar 
observation, and the Civil Pro- 
cedure Coile provides a rnoclo of 
preventiug any injustice being 
occasioned by several suits. 

There are, I am aware, cfises 
ill which tho doctrine of obliga- 
tions arising out of implied con- 
tract has been .applied more wide- 
ly. Those for instance in which 
it has been decided that there is 
an implied contract to return 
money paid throiigh mistake: — 
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that a party is at libcrt}^ to waive 
a tort and recover in respect of 
the wrongful act on the implied 
contract of the wrong-doer, and 
that an implied contract between 
judgment-debtors, existed, al- 
though the acts and circumstances 
giving rise to the liability ad- 
judged precluded the presump- 
tion of promise or request. But 
in such cases it Joes appear to 
me that the obligations can be 
said to rest on implied contracts 
only by a pure fiction, and I tliink 
they must be considered to be 
simply obligations arising out of 
the general principles of justice 
and positively imposed : obliga- 
tions merely quasi ex contractu. 
The intervention of a judgment 
can be no ground for the impli- 
cation of a liability ex contractu 
when the acts of the parties from 
which the liability springs, do 
not present atiy ground for such 
an implication. At present, tliere- 
fore, my opinion is, that it would 
be a strained construction to hold 
that claims in cases of this nature 


were claims * on contract* within 
the meaning of the section. 

“For these reasons I am of 
opinion, that the .Obligation to 
contribute in the present case 
rests on an implied contiact ac- 
cording to the tenor of the Eng- 
lish decisions, and is therefore 
one to which the section is ap- 
plicable. Consequently that the 
suit is cognizable by the Court 
of Small Causes/^ 

A suit to recover money alleged 
to have been paid in respect of 
the plain titf*s share of rent on 
account of his co-tenant was held 
to be a suit for contribution and 
as such not cognizable by the 
Small Cause Court, 15 W. R., 52. 
But if a man request another 
to pay money for him there is 
an implied contract to pay the 
amount and the suit is cogniza- 
ble, 7 W. R. 386. So is a suit 
by a co-sharer to recover from 
another co-sharer money recover- 
ed by him upon a decree alleged 
to be a joint property. 12 W. R 
372. 



Causes 


THE LEGAL coaiPANiON. not acUonoble. 1 


CAUSES NOT ACTIONABLE. 


On grounds of public policy, 

‘There is an implied assent on the 
part of every member of society, 
that his own irtdividual welfare 
shall, in cases of necessity, yield to 
that of the community ; and that 
liis property, liberty, and life shall, 
under certain circumstances, be 
l)laced in jeopardy or even sacrificed 
lor the public good. There are,^^ 
says Bullei’y J., many cases in 
which individuals sustain an injury 
lor which the law gives no action ; 
as, where private houses are pulled 
down, or bulwarks raised onprivatc 
property, for the jirescrvation and 
defence of the kingdom against the 
kiug^s cneinies.^^ Coramei^tators 
on the civil law, indeed, have said, 
that, in sneh cases, tliose who suffer 
have a right to resort to the public 
for saiisriu?tiou ; but no one ever 
thought that common law 

gave an action agaiv^st the indivi- 
dual who pulled down the house or 
raised the bulwark. On the same 
principle, viz., that a man may jus- 
tify committing a private injury 
for the public good, the ])ulling 
down of a house when necessary, 
in order to arrest the progress of a 
fire, is permitted by the law. 

‘ Likewise, in less stringent emer- 
gencies, the maxim is, that a private 
mischief shall be endured, rather 
than a public inconvenience ; and, 
therefore, if a highway be out of 
repair and impassable, a passenger 
may lawfully go over the adjoining 


land, since it is for the public good 
that there should be, at all times, 
free passage along thoroughfares 
for subjects of the voalm. And in 
American Courts it has been held, 
that if a traveller in a highway by 
unexpected and unforeseen occur- 
rences, such as a sudden flood or 
heavy drifts of snow, is so obstruct- 
ed that he cannot reach his desti- 
nation without passing over the 
adjacent lands, ho is privileged so 
to do. “ To hold a party guilty of a 
trespass for passing over ano therms 
land, under the pressure of such a 
necessity, would be pushing indivi- 
dual rights of property to an un- 
rcasonabc extent, and giving them 
a protection beyond that which 
finds a sanction in the rules of 
law. The temporary and ut> u \ oi'l- 
able use of private property under 
the circumstances supposed must 
be regarded as one of those inci- 
dental burdens to which all property 
in a civilised community is subject,** 
“ Highways** says Lord Mansfield y 
C. J, in Taylor, V., Whitehead^ 
“arc for the public service, and if the 
usual track is impassable, it is for 
the general good that people should 
be entitled to pass in another line.** 
^ As a general rule, thelawcharges 
no man witli default where the act 
done is compulsory, and not volun- 
tary, and where there is not a con- 
sent and election on hiS part ; and, 
therefore, if either there be an im- 
possibility for a man to do other- 
wise, or so great a perturbation of 
the judgment and reason as in pro* 
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sumption of law man^s nature can- 
not overcome, such necessity carries 
a privilege in itself. 

' Where two persons, being ship- 
wrecked, have got on the same 
plank, but, finding it not able to 
save them both, one of them thrusts 
the other from it, and he is drowned; 
this homicide is excusable through 
unavoidable necessity, and upon the 
great universal principle of self- 
preservation, which prompts every 
man to save his own life in prefer- 
ence to that of another, where one 
of them must inevitably perish. So, 
if a ferryman overload his boat 
with merchandise, a passenger may, 
in case of necessity, throw overboard 
the goods to save his own life, and 
the lives of his fellow passengers/ 
^Broom*9 Legal Maxims^ Mh Ed., 
1 — 11 . 

Contracts, Agreements, or Cove^ 
nants which are against Public Po- 
licy, are not enforceable. 

^ Whercaparty isnbt a free agent, 
and is not able to protect himself, 
a Court of Equity will protect him. 
Hence Equity will relieve against 
acts, done under duress, or under 
the influence of extreme terror or 
of threats. And it watches with 
great jealousy all contracts made 
by a person while under imprison- 
ment; and if there is the slightest 
ground to suspect oppression or 
imposition, it wilt set the contract 
aside. And in tike manner, cir- 
cumstances of extreihe necessity 
and distress may so entirely over- 
power free agedey, as to justify the 


Court in setting aside a contract on 
account of some oppression or frau- 
dulent advantage attendant on it. 

^ An officer in the|irmy or navy 
or other oflScer of the Government 
cannot assign his future accruing 
pay or other remuneration connect- 
ed with the right to future services 
from him ; because it is contrary 
to the honor, dignity, and interest 
of the state, that its servants should 
be in danger of being reduced to 
poverty, by anticipating those re- 
sources which were intended to place 
them in a suitable condition of res- 
pectability, comfort and efficiency. 

^ An agreement that a person ap- 
pointed to a public office shall pay to 
the person appointing him the sur- 
plus of his fees beyond a certain an- 
nual amount, is contrary to public 
policy, and void ; because he is con- 
sidered to require his fees to support 
him in performing the duties of 
his office. And this applies to a 
person appointed by a corporation, 
where he is not their officer, though 
the individual members ipay not 
appropriate any part to themselves. 

* Equity will not uphold assign, 
ments which involve champerty, 
or maintenance, or buying of pre- 
tended titles. 

* Marriage brokage contracts, 
which are agreements whereby a 
party engages to give to another a 
remuneration if he will negotiate a 
marriage for him, are void, as tend- 
ing to introduce matches which 
are ill-advised and not based on 
mutual affection, and therefore 
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against public policy. And they 
are so utterly void, that they are 
deemed incapable of confirmation ^ 
and money paid under them may 
be recovered back again in a Court 
of Equity, whether the marriage is 
an equal or an unequal one. 

^ The same rules are applied to 
bonds and other agreements entered 
into as a reward for using influence 
over another, to induce him to 
make a will for the benefit of the 
obligor; for such contracts en- 
coui’age a spirit of artifice and 
scheming, most prejudicial to the 
moral tone of those in whom it 
exists; and they tend to deceive 
and injure others. 

‘On a similar ground, secret con- 
tracts made with parents, or guar- 
dians, or other persons standing in a 
peculiar relation to another, where* 
by on a treaty of marriage, they 
are to receive a remuneration for 
promoting the marriage or giving 
their consent to it, arc held void. 

‘ On the other hand, a contract is 
void, if it is expressly in restraint 
of marriage generally, or if it is so 
restricted that it is probable that 
it may virtually operate iu restraint 
of marriage generally ; as, that a 
woman shall not marry a man who 
has not an estate of 500/. a year, 
or shall not marry till fifty years 
of age, or shall not marry any 
person residing in the same town, 
or any person who is a clergyman, 
a physician, or a lawyer, or any 
person except of a particular trade 
or occupation. 


‘ So, contracts in general restraint 
of trade are void, as tending to 
discourage industry, enterprise, and 
just competition. But a person 
may be restrained from carrying on 
trade in or within a certain distance 
from a particular place, or with 
particular persons, or for a reason- 
able limited time. 

‘ Some contracts for the partial 
restraint of trade are upheld, be- 
cause they are advantageous not 
only to the individual in favor of 
whom the restraint is inserted, but 
to tlio public also, who, instead of 
being thereby injured, derive ad- 
vantage in the unstrained choice 
of able assistants which such a 
stipulation gives to the employer, 
and in the security it affords that 
the master will not withhold from 
bis assistant's instruction in the 
secrets of his trade and the com- 
munication of his own skill and 
experience, from any fear of after- 
wards having a rival in the same 
business. And hence a stipulation 
on the part of an assistafil to a 
London dentist not to practise in 
London, will bo enforced. But 
whatever restraint is larger than 
the necessary protection of the 
person with whom the contract is 
made, is unreasonable and void, as 
being injurious to the interest of 
the public, on the ground of public 
policy. And therefore a contract 
by an assistant to a London den- 
tist not to practise in anjr of the 
places in England or Scotland 
where the employer voi^ht have 
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been practising before the expira- 
tion of the service, is void. But a 
covenant, on the sale of the busi- 
ness of a horse-hair manufacturer 
at a given place, not to carry on 
the same business within 200 miles 
of that place, i g^od. 

‘ Agreements for the suppression 
of criminal prosecutions are void, 
as lending to weaken the beneficial 
preventive influence of the law, by 
diminishing the certainty of pun- 
ishment. 

^ Simoniacal contracts are void, 
as contrary to public policy. 
??imony is the corrupt presentation 
of any one to an ecclesiastical 
benefice, for money, gift, or reward. 

^ Where contracts are intended 
to carry into eCTcct an immoral 
purpose (as in the case of a house 
let for a brothel,) even though that 
purpose do not appear on the face 
of the instrument, the courts will 
not enforce any of the stipulations 
therein comprised. 

^ Considerations which are against 
the principles of justice, the doc- 
trines of morality, or the rules, 
provisions, or policy of the law, 
are utterly void ; it being a rule of 
both law and equity that ex turpi 
contractu actio non oritur. Hence, 
a deed executed in consideration of 
a future cohabitation between 
persons who are incapable of con- 
tracting legal marriage, is invalid. 
And a bond given to a woman as 
the price of prostitution is void in 
law. But where a bond is given 
for securing an annuity or a sum 


of money for the supjwrt and 
maintenance of the person seduced, 
and not with any view to future 
cohabitation, a court equity will 
not set it aside, ever? though she 
was a common prostitute .^ — Smithes 
Compendium of the Law of Heal 
and Personal Properly, Ath Ed,, 
Vol lL,pp. 829, 856—72. 

Miscellaneous Rulinn^. 

The male members of a fiimily 
cannot sue for the injury or insult 
which they ^lavo sustained indirect- 
ly in consequence of ill-treatment of 
certain female members of the fami- 
ly , if there was any remedy by suit 
for such grievance or dishonor, it 
was open to the women themselves. 
— 1, Agra Rep,, A, C,, 264, Oodau 

Any person is entitled to estab- 
lish a market on his own land, and 
the owner of a neighbouring mar- 
ket has no right of suit for the loss 
which may ensue from the estab- 
lishment of the new market. — 6, 
N. TV. P., High Court Rep , p, 104*, 
Kadernauth, 

Where an Overseer in the Public 
Works Department, who is pro- 
hibited by the rules of his office 
from entering into any trade or 
contracts with that Department, 
enters into an agreement of part- 
nership for carrying on business 
under contract with the Depart- 
ment, such agreement is a fraud 
upon the public, and is therefore one 
which a Court of justice ought to 
treat as an absolute nullity. — II, 
W, jff,, p. 441, Sharoda Prosaud Roy^ 
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A. suit founded on an admission 
of fraud, and seeking protection 
from the consequences of that 
fraud, cannot be maintained. 
“ The Courts of justice are designed 
for the protection of honest suitors, 
and the enforcement of just claims. 
They are not available as machi- 
nery to aid in the carrying out of 
scliemes of fraud. It is right that 
parties should know, in making 
secret arrangements in regard to 
their property for fraudulent pur- 
poses, such as defeating their 
creditors, that they are entering on 
a dangerous course, and that they 
must not expect the assistance of 
the Courts to extricate them from 
the dillicultics in which their own 
improbity has placed them/^ — 6, 
jr, li.fp. 287, Alofesoondry Gooptoo, 
A party should not expect re- 
dress from a Court of equity, justice 
aud good conscience, when he avows 
before such Court that, granting 
all his intentions to be fraudulent, 
he has a perfect right to seek to 
render inoperative a contract into 
which he willingly entered. — 11, 
W, R., 313, Kumolmath Sen, 

In a suit by the plaintilF, the 
adopted son of the defendant, for 
maintenance, on tho ground that 
the defendant had driven him 
away and refused to maintain him, 
the defence was that the defen- 
dant had renounced the plaintiif 
in consequence of his^ having 
mixed in low society, and having 
given up his studies, lleld^ that 
according to tho Hindu or Jain 


law, a father is not bound to main- 
tain a grown-up son. — IV., B, L. 
It., App., 23, PrcmcJiand Peparah^ 

When a purchaser of land lies 
by for five years, allowing another 
person to occupy the laud, and 
afterwards to sell it, he is estopped 
by his own conduct from after- 
wards claiming the land from a 
bond fide purchaser without notice. 
—1, Ind, Jur., N, S., 2G6, Mohesli 
Chundcr Chatlerjee, 

Plaintiffs who in a former case 
have allowed property attached as 
theirs by their creditors to be 
claimed and taken by the defen- 
dants, are estopped in a subsequent 
suit from making a contrary aver- 
ment. — W. K., 58, Erskine 

and Co. 

No suit for possession will lie 
against zemindar or any one hold- 
ing a title under the zemindar* 
until the plaintiff has been recog- 
nized by the zemindar as tenant, 
or has been registered as such in the 
zemindar^s shcrista. — 7, ir,R,,p. 
158, Moo k taken Dossce. 

A suit for arrears of rent cannot 
be maintained in respect of rent- 
free land until the land has been 
assessed and the rent rate deter- 
mined. — 4, Agra Rep., R, A., 2, 
Noor AIL 

One lakherajdar cannot maintain 
a suit for the resumption of a plot 
of alleged lakheraj land within his 
lakberaj mehal, and force the defen- 
dant to prove his title. — 7, JF. B,, 
3G3, Kaim Khan. 

If a person does not opposo tho 
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makiug of a road until its conaplo- 
tion^ be is not entitled to have it 
closed. — 1, W, R.j 288; Radha Nath 
Banerjee, 

A suit cannot be maintained to 
compel the defendants^ barbers, to 
pare the nails of the plaintifFs, al- 
though the plaintiffs would lose 
caste by the loss of the service in- 
dicated at the hands of the defen- 
dants. — 1, TV. B.fP. 352, Rajkisto 
Majee. 

A suit for specific performance 
to sell land will not lie if the plain- 
tiff neglects to enforce his rights 
for a long time (in this case three 
years) after his rights under the 
contract for sale accrued. If he 
has any claim at all, it would be for 
damages against the person break- 
ing the contract for loss sustained 
by the non-fulfilment thereof.—S, 
W. JR., p> 280, Pareeag Singh. 

No man, acting with good faith, 
and believing that be has a ground 
for doing so, should be held liable 
because, upon his application, a 
Magistrate makes an order which, 
it afterwards turns out, ought not 
to have been made. Thus, where 
certain inhabitants of a village 
which was flooded applied to the 
Magistrate to open a bund and let 
out the water, and the Magistrate 
without jurisdiction made an order 
that the bund should be cut, and 
the bund was cut by Police ofiieers. 
Held that the applicants were not 
liable for damages.— 8^ IV. 

1 12, Pureeag Singh. ^ 

A party is not liable, to damages 


in respect of an attachment made 
under a warrant issued by a Court. 
— 7, tv. R.,p. 35b, Rajbullnb Gope. 

Every man who censiders that a 
criminal oflcnce has-been commit- 
ted against him has a right to 
make a complaint before the Police 
or before the Magistrate, and it is 
not because he fails in proving the 
charge made by him that he is 
liable to an action for damages* for 
defamation. In making such a 
complaint, the presumption is that 
he is pursuing the remedy given 
him by the law properly and in a 
legal manner, and be docs not 
wrong and is not liable to suits 
except for making such a charge 
falsely and maliciously, and when 
there is not any reasonable or pro- 
bable cause for making it. — 5, 
W. B yp. 282, Brojonath Rojj, 

Witnesses giving evidence judi- 
cially cannot be sued iu a Civil 
Court for damages, though they 
certainly are liable to bo punished 
in a Criminal Court for any false 
and malicious statement that they 
may make prejudicial to the 
character or life or liberty of any 
person. — 5, W. R., p. 134}, Mugnee 
Ram Chowdry^ 

In a suit for damages caused to 
the plaintiflT's land by the bursting 
of the defendant's bund,. Held that 
the plaintiff was not entitled to 
damages, if the bund was made in 
a lawful manner, and if the breach 
was owing to no fault of the defen- 
dant. — 2, W. R.j p. 43, Gooroo 
Chum Mullick. 
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A party is not entitled to re- 
cover any damages against the de- 
fendants who bad been witnesses 
in a criminal charge against him, 
his proper remedy against those 
parties, if any, being to obtain leave 
the Magistrate to proceed 
against them for perjury. — 11, W. 
R., Pf 42, Bisho7iaih Itukshit. 

PlaintiiF bad obtained a decree 
to resume and assess certain land 
before held rent-free by defendant. 
There was considerable delay in 
assessing the rent during subse- 
quent litigation. Plaintiff, having 
failed in a suit to obtain rent from 
the date of resumption, now sues 
in the Civil Court for the same 
thing in the shape of damages. It 
seems to us that, as defendant had 
a right to possession of the land 
subject to liability to assessment of 
rent, he was no trespasser, and a 
suit for damages will not lie. — 4, 
W, K., p. 69, Brojo Nath Dult, 

In a suit for compensation on ac- 
count ef damages done to plaintiff's 
reputation by defendant having, on 
the occasion of a theft in bis house, 
given information to the police 
against plaintiff, who was acquitted 
by the Criminal Court — held that, 
as the accusation was made in good 
faith — i, with good and reason- 
able cause (defendaut having, in 
common with othet* villagers, sus- 
pected plaintiff, and having, on be- 
ing asked by the Police, given them 
formal information), — it was not 
made with any malicious purpose. 
— 12 , fV, i?., 402, BuKon Sircar. 


In a suit to obtain damages for 
defamation contained in a letter 
written and sent by defendant to 
plaintiff, where the only damage 
alleged was the injury toplaintifi's 
feelings, — Held, that such injury 
was not in itself a ground for 
giving damages in a civil action. 
Held, also, that as the letter was 
received and read by the plaintiff 
alone, there was no injury save 
that which the plaintiff privately 
received from his feelings being 
hurt by the receipt of the letter.— 
10, W, 11,, 184, Komul ChunS^r 
Bose. 

If A having reasonable grounds 
for believing that B has stolen his 
property, prosecute him for theft, 
he performs a public duty and the 
acquittal of B is no ground for re- 
covering damages in a civil suit 
against A. — 6, W. 72., 245, Mohen^ 
dro Nath Dull. 

If a plaintiff comes into , Court 
with a monstrously exaggerated 
statement of injury sustained, a 
statement disproved by evidence 
and by the circumstances of the 
case, he is only rightly served if 
the Court dismisses his claim in 
W. R,, p. 476, Thakoor 
Luleet Narain Deo. 

Damages cannot be claimed for 
mereabuse, orthreatening language, 
without proof of any damage. — 12, 
W. 72., p. 369, Phoolbasee Koer, 

Though the law under the ordi- 
nary rules would not assist parties 
who have colluded to evade its 
provisions in restoring them to 
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their orij^inal siafmy yet relief may 
be granted, if public j)olicy is pro- 
moted by so doing. — 1, Agra Rep, 
A, C.y 71y Ram Persaud, 

A defendant may plead the joint 
fraud of himself and the plaintiff 
as a bar to an action upon a con- 
tract which the plaintiff seeks to 
enforce by suit. — 2, Mad, Rep,, 2^9, 
A Seshaipa, 

No suit shall be brought to set 
aside an award under the Land 
Accjuisition Act, 1870,— Seclioa 58, 
AelX. o/lSlQ, 

^Vhen property is sold ))y public 
auction at a sale in execution of a 
decree, and the neighbour or part- 
ner has the same opportunity to 
bid for the property as other par- 
ties present in Court, a suit for 
the right of pre-emption does not 
lie.—/., Ji, L.R.y A,0.y 103. 

A had a right of way over B’s 
land. He allowed B to erect a 
bouse on the pathway and enjoy it 
for 7 years. He then brought a 
suit to have tlie pathway ro-opened 
by pulling down B's house. Held, 
A must be taken to have acquiesced 
in the interruption of his right of 
way, and his claim was such that a 
Court of equity and good conscience 
would not enforce. — 1, B, L, R., 
A, C.j 213 — Benemadhub Boss, 

A, the holder of a service tenure 
subject to a quit rent to the zemin- 
dar, died, leaving his rent for thelast 
three years unpaid. l5, his son, suc- 
ceeded him i n the tenure. Held, that 
the zemindar could not sue B as 


successor in tlie tenure for A's ar- 
rears of rent. Jackson, J., in deli- 
vering judgment, observed If the 
landlord neglected ^to realize the 
rent from the for/ner incumbent 
year by year, and should seek to 
recover the arrears of several years 
at once from the new jaghirdar, he 
will necessarily be deprived of 
the frauds which will enable him 
to perform the service, and to sup- 
port himself as originally contem- 
plated. It appears to us, therefore, 
that the suit against the jaghirdar, 
on account of arrears, unpaid by 
the predecessor, ought to fail. 
Plainiiff, it should bj observed, has 
not sued the defendant, as the legal 
representative of the late jaghirdar, 
so as to make him liable to satisfy the 
arrears out of any assets other than 
the tenure which may have come to 
the defendant, but sues him sim- 
ply a.s jngliirdar/^~/itfya/4 Nilmani 
Singh, 1., B, L, R,, A. C,,p. 195. 

A sued B to enforce registration 
of a pottah, on the allegation that 
the Begistrar had refused registra- 
tion, on the ground that B denied 
before bim the execution of the deed. 
Ilelil, that under Act XX. of 1866, 
a suit would not lie. A should 
have proceeded under section 83 of 
the Act . — Tulsi Sahee, IL, B. L, 
R,, A. a, 105. 

When a son dies in his father’s 
life- time leaving no estate what- 
ever, his widow has no such rights 
to maintenance as can be enforced 
at law . — Khetramoni Dosi^ IL^ B, 
L. lly A. a, 15. 
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Circular Order No. 13. 

Dated Calcutta, the \2th May, 1874. 


Questions having been raised in connection with tho Court 
H'-l C t Foos’ Rules, published in the Calcutta Qazeite 
English Departmcut, of the 25th February 1874, the Court are 
pleased to direct the issue of the following ins- 
tructions in explanation of the effect of the Rules : — 


I. — Rules under Clause 1, Section 20, Act VII. of 1870, de- 
claring the fees cliargcable for .serving and executing pro- 
cesses in the Civil Court.s. 


(1.) The summon, s and subpoena to defendants ( or respon- 
dents) and witnesse.^ on tho issue of which a fee is provided by 
Article 1, Parts IT., and III., are tho.so contemplated by Sections 48, 
345 and 149 of the Code of Civil Procedure. They may in either 
case, thei'eforc, by law contain tho names of more than one defendant 
or witness, and tho rules do not at present authorize the imposition 
of a separate fee on the respective copies prescribed by law to bo 
served on tho several persons named therein. If such fee be found 
necessary, tho rule will be roponsidered. 

(2.) This explanation does not apply to warrants to bring 
parties or witnesses before the. Court, not being execution processes. 
In such cases a separate rvarraut will bo issued against each person 
to bo arrested, and a separate fee under Article, Parts II and III, 
as for an “ order not elsewhere specified in the Table of Fees,” is 
to be charged for every such process. 

(3.) Tho proce.sscs, provided for in Article, 5, Parts II and 
III. are exclusively processes directed against a defendant after 
judgment and in course of execution of a decree. 

(4.) Article 2, Parts II and III, which prescribes the fee.s 
leviable in respect of commission and of the remuneration of the 
Commissioner, does not affect tho rules laid down in Circular Onler 
Na 10, dated 31st May, 1873, except in so far as the rules direct 
the charge of a fee on every commission. Clause a applies to all 
commission.^. Clause h only applies to the cases in which an officer 
of the Court specially appointed and paid by Govcmmonl is em- 
ployed. I’he charge for tho services of .such an officer is properly 
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a Court fee payable to Government, wbicli is therefore to be paid 
in stamps ; and to such fees alone the rules apply. But when the 
Commissioner is a person not receiving pay from Government in 
respect of his employment as a Commissioner, the rul|s of remu- 
neration prescribed by Circular Order No. 10, above referred to, 
apply, and the Commissioner will be paid in cash. 

(5,) If the services of peons are required to serve any process 
wliicli an Amecu or Commissioner is authorized to issue, a fee will 
be charged under the appropriate heading in the rules. The em- 
ployment of peons as personal attendants on the Coianiissioner 
Ivas not contemplated and is not .'luthorlzod, 

(6.) The amount of fee, wlieu an officer is deputed to put a 
party in possession under a decree, is to be determined, accordirjg 
to circumstances, either under Article 1, or Article 2, at the discre- 
tion of the Court. If the delivery of possession is merely a formal 
act and a peon can be employed, the fee as for an order would be 
charged under Article 1 ; but if the transaction is more complicated 
(as involving enquiry or the making of an inventory, or the like), 
a commission to a superior officer wolild more properly issue and a 
fee would be chargeable accordingly. 

(7.) In the event of an excess deposit for a commission, or 
of a compromise rendering it unnecessary to execute the commission 
at all, the parties will be entitled to a refund in cash of the excess, 
or, as the case may bo, of the whole of the fees deposited under 
elause 6, but not of the fee under clause a in any case. The Ac- 
countant-General will issue separate instructions .as to the form of 
voucher that will be necessary to obtain such refunds. 

(8.) Article 3, Parts IL and III., prescribes the fee leviable 
on every .process of attachment of property by notice or proclama- 
tion. One fee only is chargeable under this article for each process 
irrespective of the uumlier of items of properly therein contained. 
Where copies have to be issued, no separate charge can be made 
tinder the rules as they stand. 

(9.) The rules laid dotvn in the note to Article 4, Parts II. 
and Hi., must be followed. Refunds, where properly claimable 
nndei’ this note, will be made in such mode as may hereafter bo 
settled ill communication with the Accountant-General, 
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(10.) As there are no stamps of less denomination that one 
aOna, fractions of an anna are to be abandoned under the rulea 

(11.) The heading of the rules shows that they have no appli- 
cation to Revenue Officers acting otherwise than in a judicial capa<< 
city, or, in other words, than when they act as Revenue Courts. 

(12.) The following Circulars Orders are hereby declared can- 
celled or modified Circular Order No. 31, dated 
25tli September 18G7, is cancelled, except para^ 
graph 5 which will contiune in force and for 
convenience of reference is reproduced in the 
margin. Circular Order No. 30, dated 25th 
June 1872, is wholly cancelled, as it is super- 
seded by Rule 111. of the new rules. Para- 
graph 2 of the Circular Order No. 10, dated 
81st May 1873, is in so far affected by the 
rules that a foe is now to he charged under Clause a, Article 2, Parts 
II. and III., upon every Commission. Circular Order No. 17, dated 
2nd August 1873, is superseded by Rule III., so far as refers to 
the affixing of stamps to the process. In cases where application 
is made for the issue of process beyond the jurisdiction of the Court, 
the application will bear tbe proper stamp, and an endorsement 
w'ill be made on the process to the effect that the proper stamps 
have been affixed to the application. Circular Order No. 19, dated 
6th August 1873, is superseded by Ai’ticle 6, Parts II. and III. of 
the rules, and is wholly cancelled. 

II. — Rules under Clause 3, Section 20 of the Court Fees’ Act, 
declaring the fees chargeable in the Courts of Magis^ 
trates. 

(13.) Rule I., Clauses 1 and 2, prescribes the fees leviable 
upon warrants of arrest and summonses. The process is one 
Whether one or more persons be named therein and whether such 
persons reside in one place ot not, but an additional fee of 4 annas 
is changeable in respect of every person exceeding one named in 
a warrant, and an additional fee of 4 annas is chargeable in respect 
of every additional person, not being the second person of more 
than two residing in the same village, named in a summons. 
Thus, if the summons include one person residing in village A, 


In addition [other] 
fees, the aettfal clrargo 
which must be incur* 
rod if it is necessary to 
employ boats or cioas- 
ferries is tp be levied 
from and paid by tbe 
person ht whoso ins- 
tance the process is 
issued, before issue of 
the process to tho peon 
who carries the pro- 
cess- 
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and a second person residing in village B, the additional fee is 
chargeable in respect of such second person. 

(14,) Magistrates may follow the principle of Rulg III. of 
the rules under Clause 1, Section 20, for tlie Civil Courts, {iu reali?5- 
iiig Court foes in Criminal Courts* 

(15.) The charge for boat hire, when it has to be incurred, 
is not a Court fee roalizixble i>y stamps. There is nothing in the 
rules to introduce a change in the' existing practice, and the charge 
must be borne as heretofore by Qovornmcnt. 

III. — Rules under Clause 3, Section 20, Act VII. of 1870, for 

the remuneration of persons ctyiployed in tlic service of 
processes. 

(IG.) The intervals and rate of increment which govcni the 
increase of salaries of the establishment to which the officer beloncrs 
are applicable under these rules and will take effect from the date 
of their promulgation, except when the application of this order 
will reduce the pay of present duly qualified peons. 

(17.) The establishment of peons of a Subordinate Judge's 
'Court when the Subordinate Judge is also Judge of the Court of 
Small Causes is to be kept distinct from the Small Cause Court 
'establishment. 

IV. — Rules under Section 22, Act VII. of 1870, for calculating 

the number of peons to be employed by Civil Courts and 
Magistrates. 

(18.) Clause 2, Section 20 of the rules clearly indicates that 
•only processes in cases of offences, other than offences for which 
police officers may arrest without warrant, are to be served by peons 
employed upder the Court Fees’ Act. 

By order of the High Court, 

(Sd.) H. J. a COTTON, 

OJiciati/ng Registrar, 
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The plaintiff, therefore, cau 
seek his remedy, as already ob- 
served, by applying for a parti- 
tion, in which partition a proper 
compensation will be made to 
him for any lauds which the de- 
fendant may have improved from 
his own resources."^ — C. H. C. 
(Kemp and Glover J. J.)--The 
25th April 1872— Gokool Kishen 
Sen— XVIII. W. R. p. 12. 

Suit for DemoKlion of a Wall, 

Where two parties were joint 
owners of land, and one of them 
erected a wall upon the land, 
without obtaining the consent of 
his Co-sharer, — Held that the 
Court would not interfere to order 
the demolition of the wall when 
there was no evidence to show 
that injury had been done to the 
co-tenant of the building by its 
erection — Lalla BiswambhurLall, 
3 B, L. R. App. 67. 

Pariition^Privacy of another's 
family. 

In partition, each shareholder 
may retain, as a part of his share, 
all those lands he may have sepa- 
rately held , upon which he may 
have erptffied buildings or planted 
fruit XreeB, or at his own expense 
dug a tank, or which in course 
of his separate possession he may 
have substantially improved. But 
those who by this mode of divi^ 


sion may be found to hold more 
than would belong rightly to thier 
legal shares, shall make up the 
difference to those who thus hold 
less, from their shares in other 
lands held jointly, or by paying 
compensation in money, or by 
giving over other lauds or agree- 
ing to pay rents for their thus 
larger shares. 

Co-partners may, on partition, 
be allowed to retain possession 
each of such joint lands as they 
may have taken separate posses- 
sion of with the express or im- 
plied consent of all or at least 
of a majority of the co-partners. 

With reference to the circums- 
tances of domestic life in India, 
no one has a right to build an 
upper story, so as to intrude on 
the privacy of the females of 
another's family.— C. H. C. (Bay- 
ley and Pundit J. J.) — The 14th 
April 1866, Srecnath Dutt, 
V. W. R. 208. 

Deeds and Contracts invalid on 
the ground of constructive Fraud 
practised by persons standing 
in a Confidential Relation to 
the Parties sought to be bound 
by such deeds or contracts. 

Where a reasonable confidence 
is reposed in another person, m: 
a peculiar influence is possessed 
by him, in consequence of stand- 
ing in a confidential relation, or 
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where a pei*son, by being em- 
ployed or concerned in the affairs 
of another^ has acquired a know- 
ledge of his property, and he 
makes use of that confidence or 
that influence or that knowledge 
to obtain an advantage to him- 
self at the expense of the party 
confiding in him or under his 
influence or in whose affairs he 
is concerned, he will not be per- 
mitted to retain any such ad- 
vantage, however unimpeachable 
the transaction would otherwise 
have been. 

Thus, 

1. Contracts and conveyances 
whereby benefits are secured by 
children to their parents, or to 
persons who stand in loco paren- 
Uimy or by young persons to 
tlieir relations who had an in- 
fluence over thorn, if not entered 
into with scrupulous good faith, 
and reasonable under the cir- 
cumstances, will be set aside, 
unless third persons have acquired 
an interest under them. And 
when a child, recently after at- 
taining majority, makes over pro- 
perty to the father, without con- 
sideration, or for an inadequate 
consideration, equity will require 
the father to bo able to show 
that the child was really a free 
agent, and had adequate and in- 
dependent advice. And if an 
estate held in trust for a father 


for life, the remainder to his son 
in fee, is sold by the father and 
son immediately on the sou 
coming of age, ami the whole 
purchase money is^ paid to the 
father, there, if the assistance of 
the Court is required by the pur- 
chaser to complete the transac- 
tion, its straightforwardness must 
be proved. 

2. During the existence of 
guardianship, the relative situa- 
tion of the parties occasions a 
general inability to deal with 
each other. And courts of equity 
will not permit transactions be- 
tween guardians and wards to 
stand, even when they have oc- 
curred after the minority has 
ceased, if the intermediate period 
is short; especially if all the 
duties attached to the office have 
not ceased, or if the estate still 
remains in some sort under the 
control of the guardian ; unless 
the circumstances demonstrate 
the fullest deliberation on the 
part of the ward, and the most 
absolute good faith on the part 
of the guardian. But when the 
guardianship has entirely ceased, 
and a full and fair settlement of 
all transactions growing out of 
it has been made, and a sufficient 
time has intervened to allow the 
ward to feel completely indepen- 
dent of the guardian ; there is 
then no objection even to a boun^ 
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ty being conferred upon the 
latter. 

3. The same principles are 
applied to persons standing in 
the relation of quasi-guardians 
or confidential advisers or minis- 
ters of religion, and to every 
case where influence is acquired 
and abused, wliere confidence is 
reposed and betrayed. 

4. A solicitor is not incapable 
of contracting with his client; 
but, as the relation must give rise 
to great confidence in the solici- 
tor, or to very strong influence 
over the client, the relation must 
be dissolved before the contract, 
or the whole onus of proving the 
fairness and propriety of the 
transaction will be thrown on the 
solicitor, or he must show that 
the client had sufficient advice 
and assistance to relieve Iiim from 
the pressure arising from the 
relation of solicitor and client, 
and that he has taken no advan- 
tage of his professional position, 
but that he has done as much 
to protect the client's interest as 
he would have done in the case of 
the client dealing with a stranger. 
And a solicitor who is an agent 
for a sale cannot become the pur- 
chaser without full explanation 
to the parties interested of all the 
circumstances of the sale and of 
the value of the property; be- 
cause his duty and his interest arc 


in conflict And if a solicitor 
can show that he is entitled to 
purchase, yet if, instead of open- 
ly purchasing, he purchases iu 
the name of a trustee or agent, 
without disclosing the fact, no 
such purchase can stand. And 
in the case of a solicitor taking 
a security or a purchase from his 
client, it is incumbent on the soli- 
citor to prove the advance of the 
money to the client by some 
other evidence than the Deed of 
Security or Purchase. As a gene- 
ral rule, a solicitor shall not 
accept a gift, or, in any way 
whatever, in respect of the sub- 
ject of any transaction between 
him and his client, make a gain 
to himself at the expense of his 
client, beyond the amount of the 
just and fair professional remu- 
neration to which he is entitled. 
On the above principle, an agree- 
ment on the part of a client to 
allow a solicitor a commission of 
so niueli per cent, on a fund in 
Court, as a I’emuneration for re- 
coveriug the fund or employing 
another solicitor to recover it, is 
void, as contrary to the policy of 
the law. And an agreement by 
a client to allow his solicitor 
interest ou liis Bill of Cost^^ can- 
not be maintained — at all events, 
not unless the solicitor informed 
the client that the law allowed 
no such charge, or the client 
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acquiesced after the termiaatiou 
of the relation, and after proper 
advice upon the subject. But a 
deed executed by a client ia 
favor of his solicitor, if voidable, 
may be confirmed by the will of 
the client. 

An agreement between a soli- 
tor and client, that a gross sum 
shall be paid for costs for business 
already done, is valid. But an 
agreement to pay a gross sum for 
business hereafter to be done is 
void. And if a solicitor takes a 
gross sum for his services, with- 
out an account, he should pre- 
serve evidenee of the fairness of 
the agreement, and that the 
client had good advice, or had 
full opportunity and capacity to 
judge for himself. 

5. Similar rules apply to the 
case of a medical adviser and his 
patient. 

6. An agent will not be per- 
mitted to reap any advantage by 
becoming secret vendor or pur- 
chaser of property which he is 
authorised to buy or sell for his 
principal. So that if an agent 
sells his own property to hispriu- 
cipal as the property of another, 
without disclosing the fact, or if 
an agent purchases the goods of 
his principal in another name, 
however fair the transaction may 
be, the principal may either re- 
pudiate it, or may claim any 


profit made by the agent, because 
an agent will not be allowed to 
place himself in a situation which 
under ordinary ^rcumstancea 
would tempt a man to do that 
which is not the best for his prin- 
cipal. And if an agent employed 
to purchase for another purchases 
for himself, he will be considered 
as the trustee of his employer, 
at the option of the latter. And 
in all transactions directly and 
openly entered into between prin- 
cipal and agent, the utmost good 
faith is required ; so that the 
agent must not conceal any facta 
within his knowledge which 
might influence the judgment of 
his principal as to price or value. 

7 . A trustee is not allowed to 
partake of the bounty of the 
party for whom he acts, except 
under circumstances which would 
make the same valid if it were 
a case of guardianship. 

Trustees, mortgagees, and exe- 
cutors, with powers of sale, can- 
not buy the trust estate from 
themselves, or in other words 
they cannot sell it to themselves ; 
for although they may vest the 
estate by conveyance in them- 
selves as purdhasers, or in a no-, 
minal purchaser as a trustee for 
them, yet equity would not allow 
such a purchase to stand, unless 
it should prove beneficial to the 
cestuisque trust. And if a pur- 
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The receipt of the following mhsoHptiom i$ thmhfijtUg 
acknowledged : — 


A M E S. 

Amount, 

[ 

Date of oxpii; 

of present 
sttbeeription. 

Baboo Juggobuniloo Banerjee, late Sub- 
Jiuige, IloogUly ... 

Rupees. 

6 

April 1874. 

Baboo Moll endro Chunder Mittei*, M. A, 



Kh , Pleader, Hooghly 

5 

Ditto 

llaoji Vasudeo Tulla, Esq., M. A., Super- 



intendent, State Education, Indore ... 

10 

Dec. 1874, 

Mr, S. Knngiah Nnidu Gam, Sub-Judge, 



Jlajadimfindry, Madras Presidency .. 

5 

Ditto 

Mr. K. Baraftjlngya Sastry, Pleader, Dis- 
trict Jk^ili0indry, Madras 



Presidency 

5 

Ditto 

Baboo Bed Canto Bbuttachaijia, Pleader, 



Ilurlvwrparah, Moorshedahad .,. 

5 

Ditto 

Baboo Qiidda Dhur Cbowdhry, Kattore.. 

5 

Ditto 

Mr. Pursbotum Waman Da tar, Pantvell 



near Bombay 

5 

Ditto 

Haridas Viharidas Desai, Esq., Assistant, 



Sir Nyayadvth, Bhownugxir 

5 

Apiil 1870. 

Baboo Dwarka Natii Biiuttacberjea, 


Moonsiff of Brahmanbaria 

5 

Ditto 

Baboo Anghore Cband Banerjea, Plea- 
der, Canlai ... 

5 

Ditto 

Baboo Kally Prosunno Baneijea, CoUee- 



torate, Bijnmr, N. TK, Provinces ••• 

5 

Ditto 

Hr. Ot. Balagee Singh, Bellary, Madras 
Presidenoy . • ... ... 

5 

-T 

Ditto 

Baboo Phurmo Bass Ghose, Ooorbati ... 

5 

Ditto 

Baboo Hem Chunder Qoasain, Zemin- 

1 


dar, Set'ampore ... 

5 

Ditto ; 
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N A M E e . : 

Vs 

* 

Amount. 

Date of e.\piry 
of present 
subscription. 


llupoos. 

• 

Baboo Upendro Clmnder MullidfE, B. L., 
Moonsiff, Serampore ... . 

5 

« 

April 1875. 

Baboo UnDoda Prosaud Sen, Pleader, 
Noakl tally •*. 

5 

Ditto 

Baboo Ockboy Cooraar Mookerjea, Plea- 
iler, Ghazeepore ... 

5 

Ditto 

T. F. Carter, Esq., Attorney~at-Law> 
Ghazeepore 

5 

Ditto 

J. DaCosta, Esq., High Court Pleader, 
Bhagulpove 

5 

Ditto 

Baboo Nil Madhub Bose, Pleader, Jvdges 
Couit, Cuttack ... 

5 

Ditto 

Baboo Thacoordass Gossain, Zemindar, 
Serampore 

5 

Ditto 

Baboo Jugut Btindhoo Nag, B. I.., .^Issmn 

5 

Ditto 

Baboo Debea Prosaud, Barrackpore 

b 

Ditto 

E. R. Middleton, Fsq., Deputy Magis- 
trate and Deputy Collector, Seram- 
^OTe ••• ••• ,,, 

5 

Ditto 

Baboo Chundee Cburn Mitter, Shabooah 
Panapoi'e via Indore 

5 

April 1875. 

Dewan to His Highness the Moharajah 
of Cochin ... ... 

13 

June 1875. 

Mr. T. Raghavendra Row, Judicial She- 
ristadar Shimogah ... 

6 

Dec* 1874'. 
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We Heoiu Siir BioM <!Mtoh» 
Ki., CAi^Jattiee, and ffce Hoa*ble 
F. B E^pi liiktif Ji<?k*w»rF*A. 
Gioveri ttUd 

' ’ ' , ' ‘ '■'i; ' ' ' I . ' 

LuKjini KiiliT Doss Cho^ibhry 

{PlaU^\ Appellafii, ' 


:.n 


Tvmt and others 
{Pe/&Hdants) Respondents. 

Suit for Rent under a Kubookut-^ 
Kubooleut disproved. 

Where a laodlord euea a ryot tor arrears 
of rent alleged to be due under a kubooleut, 
aud the Court finds that such kubooleut has 
not been executed by the ryot, but it appears, 
notwlthet^dlhgt that the ryot occupied the 
land iMidejp the Beknindar, the landlord’s right 
to haee a ftrtther trial of the question whe- 
ther any rent, and hosr muo^ is due, wiil 
depend npoa the claim stated in the plaint. 
If that claim is in the alternative and the 
ryot thus has notice that on failure to prove 
the kubooleut the landlord will claim rent 
for the occupatioa ot the land, the landlord 
if entitled to have that issue tried. But if a 
claim for rent on account of such occupancy 
ie not in the plaJnt> the landlord is not so 
entitied. 

II in in the dlioretionol the Court to amend 
the plaint or the isenes, and where the omie- 
■ie&Vli^i^ frelh inadvertence or mistake^ 
itr^i^dnld gitt^hyhe proper tp do eo. 

uf OS/ ^ io the Full 

, W73 bp 

msQi^ks 

' > : , Ja< 5 woh,' «?* 

. ttfeittiigi tW* fer - 
tile judiment/pf Fall Bweb.);' 


^ ^uestioa wliicb' reqtaaWvtPj 

by a» 

in whether a laadlekd 
aa^ot for anreara 
ba idae under a 

Ceurt haviag , 

fojnt bad nepbeen 
ryot, but it .apipeari|i^r*VA^%: 
standing, that the lyot 
land under the 

the landlord ie entitled ..jtct 'te 
further trial of 
any rent> and ho#'! 
account of the. rj 
such land. It 
in such 
is entitled ^ ; 
appears to be to — 
than under the fc^booleu^jt itt 
cases, one iu>Sutheffeb^.^ 
for 1864, 

Mother i. X., W«klf 
page 81 ; another in j 

Reporter, page 288i an4 io . 

more recent cnee^ ia.wh&k a iimSM' • 
opinion appeare tohavabawajtpMae* ^ 

ed, although the case i» A»t yft\^ • 
ported, by tha preaeot Ph^f FttfUce 
itt Special Appeal N* 9^ a|,4^3, 
decided on the Hth. Vfij, 1878.* ' 
On the other haadi iireha^ 
ed rulings in Kai^^a’.lfepMte, ; 
pages 560, *7, JjM, 57 andj^'and 
in XII., Wee%.'l^<>*^*»: P^ 
,817. 

'.Tie. 
wit itUne^ 
ri Coves, Oi';?*? 


C't' V/VWVia, ''' 

y^rred ie- 

t-finfe ioed a)^<ib;||e’*“ 

- I 1 
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alleged to be due under a kubooleut, 
and the Court having found that 
such kuboolcut had not been ex- 
ecuted by the ryot, but it appear- 
ing, notwithstanding, that the ryot 
occupied the land under the zemin- 
dar, the landlord is entitled to have 
a further trial of the question 
whether any rent, and how much, 
is due on account of the ryot^s 
occupation of such land/^ 

Whether the landlord is entitled 
to this or not, depends in our 
opinion upon the claim which is 
stated in the plaint. If the claim 
is in the alternative, and thus the 
ryot has notice that the landlord, 
if he fails to prove tlie execution of 
the kubooleut, will claim rent for 
the occupation of the land, we 
think an issue ought to be framed 
to try whether any rent and how 
much is duo on account of the 
occupation, and that the landlord 
is entitled to have that issue tried. 
If any rent is due, the landlord 
ought to bo allowed to recover it. 
It is not forfeited by his making a 
a fahse claim upon a kubooleut, and 
he should not be made to bring 
Jtwo suits when the questions 
between him and the ryot can be 
determined in one. 

But where a claim for rent on 
account of the occupation of the 
land is not made in the plaint, we 
think the landlord is not entitled 
to have the question tried whether 
any, and how much, rent is due. 
'^The determinations in a cause 
should be founded upon a case 


cither to be found in the pleadings, 
or involved in, or consistent with, 
the case thereby made.^^ — Eshan 
Chiinder Singh, Shama Churn 
Bhutto, XL, Moipre^s I. A„ 20 * 
“ The state of facts and the equities 
and ground of relief originally 
alleged and pleaded by the plaintiff 
are not to he departed from.^^ — /i., 
24. 

It is in the discretion of the 
Court to amend the plaint or the 
issues, and to allow it to be tried. 
And where the omission to make 
the claim in the plaint appears to 
have been from inadvertence or by 
mistake, it would be proper to do 
so. If, by inadvertence, or other 
cause, the recorded issues do not 
enable the Court to try the whole 
case on the merits, an opportunity 
should be aflbided by amendment, 
and, if need bo, by adjournment, 
for the decision of the real points 
in dispute.^^ — Hunooman Persaud 
Pandey, v, Mussammut Babooce 
Munraj Koonwuree, VL, Moore's 
1. A., 411. 

But where there is reason for 
thinking that the omission was 
deliberate, it would generally not 
be proper. 

The landlord may then be justly 
left to bring a fresh suit, and to loose 
any part of the rent the suit for 
which would be barred by the law 
of limitation. This appears to be 
the opinion of the High Court at 
Bombay, IX., B. H. C. Reports, 1. 
When a Court of first instance, in the 
* 6, W. B., P. C., 5L 
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exercise of its discretion, allows the 
question to be tried, the reason for 
doing so should be distinctly stated. 
An arbitrary exercise of the power 
might be a ground of appeal. In 
the suit in which this reference has 
been made, the landlord was clearly 
not entitled to have the question 
tried. An issue raising it had, in- 
deed, been framed by the first Court, 
but the issue whether the co-sharer 
ought to have been made a defen- 
dant was decided in favour of the 
landlord on the ground that his suit 
was based on the kubooleut. The 
two claims could not be properly 
joined in the suit, as upon the second 
claim other persons ought to have 
been made defendants. 

We wish also to remark that 
where as in Special Appeal No. 
915 of 1872^* the defendant admits 
a sum to be duo for rent, the Court 
may rightly in our opinion give a 
decree for it, irrespective of the j 
claim made in the plaint. This is 
all that was decided in that ease. 
It was there said by the pleader for 
the appellant, in a general way, 
that there were decisions in Mar- 
shall's Reports against this being 
done, but the references to them 
were not given, and it now appears 
that none of the decisions go so far 
as this. 

We think in this appeal the 
question put to us should be 
answered in the negative, and the 
appeal should be dismissed with 
costs. 


CALCUTTA HIGH COURT. 

The 19/A February^ 1874, 

The Honourable J. B. Phear and 
G. G. Morris, Jiidyes, 

Gr. H. Gbant {Plaintiffs Apyelhuit^ 
rs, 

ByjnathTewarke [Defmdanl) Res* 
pondent. 

Ancient Documents — Proof, 

It ia uot because a ilocument beara a very 
important lookiu^j seal and on the face of it 
purports to Ic more than 'dO years old, that 
therefore it is not ueoe^sary to prove it 
while the i>arty to be affected by it does not 
admit it. Ill tho caso of a document, of that 
soit, it is just a:i much incumbent upon tho 
person who relies upon it to prove jt as if it 
were a document appearing to have been 
eculed only tho day before the trial. 

PheaiIj j. — The lea-rned pleader 
who appears on behalf of the res- 
pondent has felt himself obliged to 
admit very fairly that the Subor- 
dinate Judge has treated certain 
documents as if they were evidence 
between the parlies ; and he is un- 
able to contend that these docu- 
nieiils were properly proved, namely, 
the sunnud and a certain number 
of farkhuttees. But he ha.s urged 
upon us that these have not mate- 
rially influenced the judgment of tho 
Lower Appellate Court in regard to 
his estimate of the plaintiff's case. 

We are unable, however, to take 
this view. It seems to us tba/t if 
the Subordinate Judge was right 
in treating the sunnud as evidence ' 
between the parties, i, e„ as if it had 
in truth been proved, and eo Uras fib 
to bo taken os evidenoo 


* 20, W. B., 04. 
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the parties, it must have had 
important \vei<^ht given to it in 
this case. It is almost impossible 
to suppose that the Subordinate 
Judge was not influenced in his 
view of the plaintiff's case by the 
belief which he undoubtedly held 
that this sunnud was evidence be- 
tween the parties. It appears, 
however, that this sunnud was in no 
respect proved and was not admitted 
by the plaintiff’. The J udge re- 
marks that inasmuch as it is JIO 
years old, the defendant could not 
be expected to prove it. But we 
need hardly say that this remark 
must have been made under consi- 
derable misapprehension. It is not 
because a document bears a very 
important looking seal and on the 
face of it purports to be more tbau 
30 years old, that therefore it is not 
necessary to prove it while the party 
to be allected by it docs not admit 
it. In the case of a document of 
that sort, it is just as much incum- 
bent upon the person who relies 
upon it to prove it as if it were a 
document appearing to have been 
executed only the day before the 
trial. The only difference between 
the two cases is this, namely, that 
the nature of proof is different in 
them. In order to prove the au- 
thenticity of this sunnud, thedefen- 
dant ought at least to have adduc- 
ed such evidence of the custody of 
the document and of payment of 
rent according to its terms, or of 
other acts done in accordance with 
itj as be was able ^ bring, If his 


case be a true one, he must have 
evidence in his power of that hind. 
He brought none of it. And con- 
sequently the piecq of paper deco- 
rated with seal which he calls a 
sunnud of the R.ajah so many years 
old, must remain, as far as this 
trial is concerned, simply a piece of 
j)aper without being available as 
evidence on his behalf. 

So again with regard to the far- 
khuttees, the defendant cannot ask 
to have them looked at and treated 
as evidence against the plaintiff 
unless be proves them to be authen- 
tic receipts binding upon the plain- 
tiff. That is, he must give such 
evidence as will satisfy the Court 
that they are receipts given on be- 
half of the plaintiff by some one 
able to bind him. There is no 
such evidence on the record willi 
regard to a considerable number of 
the laiklintlees, and therefore these 
ought not to have been treated as 
evidence. 

We repeat, it seems to ns, that 
the Subordinate Judge was influ- 
enced in liis view of the plaintiff’s 
case by this evidence. And as we 
think that he ought not to have 
treated these materials as evidence, 
and ought not to have allowed 
them to influence his mind, the 
decision of the Lower Appellate 
Court must be reversed and the 
case remanded for re-trial. And 
we think it right to direct that 
upon remand the case be transfer* 
red to the Court of the Judge for 
re>trial, 
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The appeal will be re-tried ia its 
entirety by the Judge. 

Costs must abide the event, 

CALCUTTA HIGH COURT. 
The 6fJi Fedruary, 1874, 

The Iloii^ble J. B. Phear and G. G. 

Morris, Judges, 

KiiUDEEiiUN Lall {JudgmenU 
debtor) Appellant y 
xcrsus 

ClIUTTERDUAUKPJ LaLL {Decl'CC^ 
holder) Eespondent, 

Mode of Service of Summons — Act 
VIII. of IS HD, Sec, 55. 

(Jndcr section r*6 of Act VI 1 1, of 
there is no proper service iiulesy it be the fact 
that tho defendant U actually dwelling in tbo 
liouao upon which the simiiiions ia fixed and 
cannot after diligent acaich be found, in other 
wordy, is keeping out of the way to avoid 
service. 

A judgment-debtor, applying to set as^ide 
an cx parte decree, should bo calh d upon to 
give hia evidence or to make out a priini 
facie case. 

PiiKAK, J. — Wc tliiiik that there 
has been no trial of the matter of 
the judgment-debtor^s application 
ill tliis case. The Jiuk^jsavs: — 

O 

‘‘ After recording evidence touching 
the service of the notice^ I am sa- 
tisfied that the matter was proper- 
ly conducted, and that tlie a[>pli- 
cant^s non-appearance was entirely 
his own fault, and that the delay 
gained thereby was purposely 
about to postpone the payir.eiit of a 
just debt. The service of tho sum- 
mons being proved to my satisfac* 


tion, I decline to set aside my judg- 
ment of the above date.” 

But the depositions of only two 
witnesses are to be found upon the 
record, namely, Bunwaree Lall and 
Bullee Dhanook. And certainly 
the testimony of these witnesses 
not only does not afford evidence 
of service, but goes a long way to 
show that there was not effectual 
service. 

Wc need hardly remark that in 
all eases service of summons upon 
a defendant should, if possible, bo 
personal. There is a specific cn- 
aijtmcnt in the Civil Procedure 
Code to that effect. Then Section 
55 Act Vlll. of 1859 says that 

when the defendant cannot be 
found, and there is no agent em- 
powered to accept the service, nor 
any other person on whom the ser- 
vice can be made, the serving offi- 
cer shall fix the copy of the sum- 
mons on the outer door of tho 
house in wliich tho defendant is 
dwelling ; and, if he is not dwell- 
ing ill the place mentioned in the 
summons, tlie serving officer shall 
return the summons.” 

Under that Section there is no 
proper service unless it be the fact 
that tlic defendant is actually dwell- 
ing in the house upon which the 
summons is fixed and cannot after 
diligent search be found ; in other 
words, is keeping out of the way 
to avoid service. 

Now Bunwaree Lall and the 
other witness do not even pretend 
to say that they were present at 
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the time when the notice was fixed 
on the dwelling’-house of the de- 
fendant, They were not in a posi- 
tion to say wliether any attempts 
were made to find him or not. Nor 
docs either of them say that to his 
knowledge the defendant was dwell- 
ing in that house at that time and 
on that very day. 

The account of the defendant is 
that he was not dwelling there at 
that time ; that he was elsewhere 
upon duty. Therefore the cardi- 
nal point to be determined in this 
case is, whether or not the defen- 
dant was actually dwelling in the 
house at the time when the sum- 
mons was fixed upon it. 

There is another point to be de- 
termined, — whether or not, if he 
was dwelling there, he could be 
found by reasonable efforts made 
for that purpose. 

Neither of these witnesses speak 
to either the one or the other of 
these points. In fact they speak 
hut second-hand altogether: they 
only say that subsequently to the 
notice being fixed they saw it hang- 
ing on the house. The peon who 
was charged with the duty of effect- 
ing the service and the man who 
went with the peon to point out 
the house, and who therefore was 
possessed with the knowledge or 
ought to have been possessed with 
the requisite knowledge as to 
whether it was the house in which 
the defendant was then dwelling, 
are neither of them examined. 
Further tbaa there is 


enough in the evidence of one of 
the witnesses to suggest at any rate 
the probability that the defendant 
was elsewhere at the time. 

On the whole, thi|| evidence, as 
we have already said, falls very far 
short indeed of proving service ; it 
rather indicates that there was no 
proper service of summons. 

On the other hand, it was incum- 
bent upon the judgment-debtor in 
an application of this kind to make 
out tis own case. He has not been 
examined ; and if we tliought that 
this omission was attributable to 
his own fault, i, e , that he inten- 
tionally withheld himself from be- 
ing examined, vre should be able, 
even on this record, to decide this 
case finally. Bat it appeal's to us 
from the judgment of the Lower 
Court that the petitioner was not 
in fact called upon to give his evi- 
dence or to make out a primd facie 
case. The Court seems to have 
been satisfied with l)is petition, 
and upon that ground alone pro- 
ceeded to inquire into the merits of 
the case of the other side. This 
wc think is wrong. In truth there 
has been no proper trial of the 
matter brought before the Court 
upon the application of the judg- 
ment-debtor, and therefore the de- 
cision of the Judge must be revers- 
ed and the case remanded for re- 
hearing. 

The costs will abide the event. 
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CALCUTTA HIGH COURT. 

' The 28r<i February^ 18T4*. 
Full Bench. 

Tbo Hou^ble Sir Bicbard Coucb^ 
Chief Justice, and the Hon^ble 
L. S. Jackson, J. B. Pbear, W. A ins- 
lie, and G. O. Morris, Judges. 

Beilvree LALLMuLLicand another 
(Defendants,) Appellants, 
versus 

Inder Monee Chowdrath [Plains 
tiff) Respondent. 

Sudras — Ceremonies in adoption. 

Amongst Smlras in Bengal no ceremonies 
are necessary to make a valid adoption, in 
addition to the giving and taking of the 
child iu adoption. 

This case was referred to the Full 
Bench on the 21th November 
1873 by Couch, C. and L. S. 
Jackson and J. B. Phear, JJ., 
with the following remarks 

Couch, C. J, — We think that the 
following* question of law arises in 
the case, viz., whethei' amongst 
Sudras in Bengal, in addition to 
the giving and taking of the child 
in adoption, any, and if any, what 
ceremonies are necessary to make 
a valid adoption ; and if any cere- 
monies are necessary, at what time 
they must be performed. We 
think the decision on this question 
in the IV. Bengal Law Ueports, 
162,* should be considered by a 
Full Bench, and therefore we refer 
it for decision by a Full Bench. 
The further hearing of the case will 


be adjourned till the answer to the 
question is returned. 

The judgment of the Full Bench 
was delivered as follow by — 

Couch, C. J,— The question re* 
ferred to us for decision is whe- 
ther amongst Sudras in Bengal, in 
addition to the giving and taking 
of the child in adoption, any, and 
if any, what ceremonies are neces- 
sary to make a valid adoption ; 
and if any ceremonies are necessary, 
at what time they must be perlorm- 
ed.” We arc not asked to decide 
whether, according to the received 
law in Bengal, proof of the perform- 
ance of the dutta homam is essen- 
tial to establish a valid adoption in 
a Brahmin lamily. It has been 
held by the High Court at Madras 
in V., Singamma, v. Vinjamuri 
Venkatacharhe, IV., Madras High 
Court Reports, 165, not to be es- 
sential f but a Division Court of 
this Court held in the case in IV. 
Bengal Law Reports that it was. 

The Madras decision was not no- 
ticed either in the argument or the 
judgment. It not being necessary 
to decide this question in the ap- 
peal iu which this reference is made, 
we do not propose to do so, and 
shall only consider what is the law 
of Bengal in the case of Sudras. 

We refer first to the Daltaka- 
Mimansa. In Section 1 the author 
treats of by whom adoption may be 
made. Having stated in Verw 15 
and the following verses when a 
woman may adopt, he saye in 
Verse 24 ; — It must not be argu- 


13, W. R. Civil, 168. 
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ed that eincc under a text of Cau- 
uaka tlie employment of a priest is 
according to the approved doctrine 
the Iioma ma}'^ be completed by his 
intervention ; for although that were 
completed, still would the adoption 
(by the woman) be imperfect^ since 
she is not competent to perform 
the prayers requisite for the samo/^ 
And in Verse 25 the prayers are 
specified. This is an assertion tliat 
notwithstanding the iucompelcney 
of a woman to perform the requisite 
prayers, there may be a complete 
adoption by her, and that this is 
not by reason of the intervention 
of a priest. The Sudras being also 
incompetent to perform the prayers 
specified, the author notices their 
case ; and in verse 26 says : — Nor 
docs thus the want of power of 
Sudras follow, for their ability (to 
adopt) is obtained from an indica- 
tion (of law) conclusive to that 
effect in this passage : — ^ Of Sudras 
from amongst those of the Sudra 
class/ By this Vachespati is re- 
futed, who says ^ Sudras are in- 
competent to affiliate a son, from 
their incapacity to perform the sa- 
crameiit of the homa and prayers 
prescribed for adoption/ TI)C 
text of Cannaka thus referred to Is 
given in Section 2, Verse 74. 
When the author says Vachespati 
is refuted, ho plainly affirms that 
ihe incapacity of Sudras to perform 
the homa and the prescribed pray- 
ers does not make thorn incompe- 
tent to adopt, He then in Verse 
27 states in what maimer the com- 


Rulings. 

petency is produced. It treats of 
adoption by woman and con- 
cludes : — "'Therefore since by this 
passage (of woman* and Sudras 
without prayers) a dispensation with 
rc'^pect to prayers is established, 
the adoption (of the woman in 
question) would be valid without 
prayers ; like their acceptance of 
any chattel/^ 

Thus we have it distinctly laid 
down that Sudras may adopt, and 
that an adoption by a Sudra with- 
out prayers is valid, because there 
is a dispensation with respect to 
prayers. It would be surprising 
if any passage from this author 
could be produced which would be 
an authority for saying that an 
adoption by a Sudra without the 
ceremonios is invalid. 

In Section 5 the autlior treats 
of the mode of adoption. A Sudra 
is expressly mentioned only in 
Verse 2D, wlicrc it is said that ho 
ought to bestow as a gratuity on 
the officiating priest " the whole 
even of his property : if indigent to 
the extent of his means.^'^ In or- 
der to make the author consistent, 
the rules prescribed in this Section 
must be understood as subject to 
the qualification that the person 
adopting is capable of observing 
them. It is not to be supposed 
that the author intended to contra- 
dict whut he had before laid down 
about women and Sudras; and 
the concluding Verse 56 — It is 
therefore established that the filial 
relation of adopted is occasioned 
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only by the proper ceremoTiie.s : of 
gilt, acc^tance, a burnt saoriGce, 
and so forth, should either bo waul- 
ing*’, — the filial relation even 
— must bo understood as only ap- 
plying where there is a ca])acity to 
perforta the ceremonies. To give 
any other meaning to it would 
make the author absolutely coii- 
tiadictory. In one part of his work 
he would be saying- that a Sudra 
can adopt, and in anotlier that an I 
adoption by a Sudra is invalid, i 
because cevemoni(*3 have nob been I 
})ortorined wliicli bo was ineapn- ; 
l>le of performing, and whitdi the 
author had said he was cxcm])l- 
ed f?-om performing. The dor-trine 
in tlie Uattaka-Chandriha, whieli is 
preferred in Bengal, does not diHor 
from this. On the contraiy, Verses 
29 and 32 of Section 2 support it. 

The text of Marm quoted in Sec- 
tion 5 Verse 3 uuisl be understood 
as applving to those who arc eajia- 
l)l0 of observing tlic ordained rules^ 
and not to Sudras. The decision 
in IV. Bengal Law Reports, Appel- 
late Jurisdiction, 102,^' '''''hieli made 
this reference in cessarv, is b.i -cd 
upon a passaqo in the \‘vavastlia 
Durpann, 2nd Edition, STo, where 
the author quotes ns an authority 
for what he lays down a passage 
from the Dattaka-Nirnaya, but it 
appears that the whole of the non- 
tence is not given. After n Su- 
dra also should act in like manner’^ 
are the words and even without j 
the performance of /ioma, &c,, the 


adoption is valid."'^ Thus theautho^ 
rity given by Sbama Churn Sircar 
for his pooiiion proves to be no au^ 
thority for it, but tlie contrary. 

The dccLdon appears to us to be 
j unsupported by any authority. 3, 
Strange, 80, may be cited as a con- 
trary authority. The notorietj’^ al* 
j Juded to at page 170, if the prac- 
; lice had a modern <a*igin, avS is pro- 
' buble. Would not bo a sufRcient 
foundation for a rule of law. Wo 
think we ought to overrule that do 
cision, and au-iwerthe quc.stion put 
to u=; by saying that amongst Su- 
dias in Bengal no ccreniouios are 
necessary in a.ddiilon to the giving, 
aiul taking of the child in adop- 
tion. 

CALCUTTA mail COURT. 

T//'j 10/Ji Februarf/^ 1871. 

The Iloii’ble Sir Richard Couch, 

* A7., Chio/Jufitice^ and the Hou^- 

1)1 0 F. A. Glover, Judge, 
SitEEXATu CnATTi!:K.rii;E {pm of the 
j T>efcndanis) Appellant^ 

versus 

Ku^ASir CllUNDEH ClIATTBIUEJa 
( via f n / [(f) Fespondeu t. 
Arlntral ton Award— Act VJII, of 
18o9, Sec, 825 and Sec, 827. — 
Finalify, 

Where the Court files an arbitration award 
and passes a decree, that decree is, by Ihe 
toims of Section 327, fiual. Section 327 pats 
an award filed under it in the same position 
as an award filed under Section 325. 

Couch, C. J. — In this case, tlj$ra 
having been a reference to arbitv^**' 
tion under the power given by Sec- 
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tion 326 of Act Vlll. of 1859, im 
applicatioa was made to the Moou- 
sifT uuder Section 327, which seems 
to have been, as required by that 
Section, niinibcred and registered 
as a suit between the applicant as 
plaintilF and the other parties as 
defendants, and the Moonsifl* gave 
judgment as in a suit. lie said 
that the plaintiff brought the suit 
on tlic allegation of the appoint- 
ment of arbitrators and flie award 
being made, and asked to have the 
award filed. He considered the 
objections whicli were taken before 
him to the final award, and decided 
tliat the objection that more than 
six months had elapsed from the 
date of the award before the appli- 
cation was made to file it was not 
valid, and held lhat it was ii.;ht 
that the six months slioiild 1)0 cal - 
culated from the lime when the 
plaintifl' was furnished with the 
award, and when bo was in a ]>osi- 
tion to make an application to 11 Ic 

it. 

Certainly, as regards tlie merils | 
of the case, it would be proper to 
allow the plaintiff six months from 
the time when the a initiators fur- 
nished him with the award, and he 
could takfe steps to have it cnfbrcrd. 
It would not be right, when tlmy 
refused to give the award for more 
than six months, tliat lie should be 
precluded from enforcing it under 
Section 327. We should think, if 
it were necessary to decide that 
question, that the word “ date*' 
does not mean the day written in 


the award, as when it was made, 
but the time when it ii given to 
the parties, when it becomes an 
award und is handed over to them, 
so that they may t)e able to give 
effect to it. But for the reasons 
which wo sijall give, we need not 
deciiie tliis point. 

The Moouhilf determined that 
the award should be filed, and 
made a decree in accordance with 
lbs terms. It is now said that the 
award is not final, and is therefore 
not valid. This objection does not 
jqqicar to have been taken before 
the Moonsiir. It ought to have 
been taken before him, for if there 
is any ground for it the proper 
course would have been to remit it 
to tlic arbitrators that they might 
m iko a final awjird. Probably the 
f)l»jcction was not taken because it 
suited the dofeudants to lake the 
bmudit of ]):ut of the award. It 
wo»dd not he equitable to allow 
them now to say that it is invalid 
Ijocaiise it does not decide all the 
matters in difference wlien they 
have taken the benefit of the part 
of it which is in tlicir favor. 

The jMoonsiff then having filed 
the award and passed a decree, that 
decree is in our opinion, by the 
terms of Section 327, final. This 
has been held by five of the learned 
Judges of this Court, whilst I was 
absent, in a case which was refer- 
red to a Full Bench by myself and 
Mr. Justice Mitter, four of them 
being of opinion that an appellant 
might show that the paper filed 
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was not an award ; but all ai^reeinj^ Weekly lleporter, page 50, and do 
that if it i^s an award the judgment not seem to have known that there 
in accordance with it is final,* | were other decisions to the contra- 
It appears to ns that it was the ; ly ; for instance, the judgment of 
intentionof the Legislature to give | Mr. Justice Plicar in XIII., Weekly 
to au arbitration the eifect which j ilopoitcr, G;i, which was quoted to 
it is generally undorst{>o{l it ought us lor tl^e appcllaut. 


to have, which is mostly tlio 
object of an arbitration, — to j)ut 
au end to the dispute between the 
parties by the decision oi persons 
chosen by themselves. It would, 
in our opinion, be contrary to Iho 
object of nr))itralioii to Ijold that 
the })artie.s may impeach the decree 
which is founded u[)oii tlic a\\ai<I 
by a regular ap])eal, and they hy a 
special appeal to Lins Coiiit, tiviiU 
ing it in the same way as \i' theic 
had been no agreement to refer to 
arbitration, and merely putting the 
award in tlie ])Iace of a tleeree of a 
Court of first instance. AVe regret 
that on a question of tins kind, 
winch is a very important one of 
practice and upon tlio construction 
of the Code of (Jivil Proeedurc, 
there should be any confiict be- 
tween the High (>oiuts in India. 
But the High Coint of Iloinhny 
appears in the case in Vlll. Bom- 
any High Court Reports, A. C. J., 
page l7, to have come to an oppo- 
site decision to that of the Full 
Bench of th is Con it. Their deci- 
sion preceded the decision of this^ 
Court by some raontbs, but it is to 
be observed that they refer to only 
one of the previous decisions of 
this Court, namely, the case in XII., 


Wq must also remark that we 
doubt, and wc hope that Court 
will lorgive us for saying so, the 
soundness of their reasoning. They 
say that an order to file an award 
is tantamount to a decree, and is 
tlierefore appealable, distinguishing 
the order to file the award from the 
refusal to file it, which they agree is 
not a])pealable as it not a decree. 
Thus they treat the filing of the 
award as a decree, and therefore 
a])poalab]e, and do not appear to 
u.s to have taken any notice of the 
words in Section ^535, which say ex- 
pressly that the judgment which is 
i given according to the award, 
j namelj", the decree, shall be final. 
ISection 13:37 appears to incorporate 
that, for it says that the award may 
he cni'orced as an award under the 
ju-ovisions of his Chapter,— that is, 
of Section 325, and puts, as the 
learned Judges of this Court have 
thought, the award filed under 
Section 327 in the same position as 
the award filed under Section 325. 
The learned Judges of the Bombay 
High Court say that the one is.a 
decree just as much as the other, 
and yet they say that one is not 
final and the other is. Weareuu-* 
able to see the force of the reasoning 
upon which this decision was comp 
i 3 


\V. K , F. K, U, 
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to, and we a<;ree iu tlie opinion in 
which the Judg'es of this Court 
were agreed. 

The appeal must be dismissed 
with costs. 


CALCUTTA HIGH COURT, 
Th^ 24/A January^ 1874. 

Fuli. Bench. 

"J'lie HoiiMjle Sir Ricliard Couohj 
A7., Chief Jnstice, and the llon'lde 
R B. Kemp, Louis S. Jaek’^on, 
F. A. Glover, and C. l^ontifix, 
JuJr/es. 

duGGEsTirR Dky [iJefendaui) 
Appellauf^ 

vs, 

Kritartha Mover Dossee (P/ain- 
iijf) liesponderd. 

Reference to Arhifratlon — Appel- 
late Court. 

An Appellate Cpurt haa no power nmlcr 
Act VIll. of '185'J to refiT a case to arbitia- 
tion, even ou consent of the paities. 

This case u'as rejerre I to the Full 
Bench on the \'6th Sept e n the r 
1873 t/y Jackson and Glover, J J., 
2 cUh the foUowlvy remarks ; — 
Glover, J. — The substantial point 
for decision in this appeal is wlielhcr 
an Appellate Court has ])ower, 
on the consent of tlie parties^ to 
refer a case to arbitraUou. 

Ill Rusrsool Bibee r. Shaikh Jan 
All Chowdhry, XVII., Weekly Re- 
porter, 31, where I was one of the 
Judges, it has been ruled that an 
Aj)pellate Court has such power, 
and after full consideration I am 
still of the same opinion. 

1 was at first somewhat doubtful 


as to the enunciation of the jnduci* 
plo, cliiefly on two grounds : — 

Fihst, that where an Appellate 
Court referred a cnse«to aidiitration, 
it would have fiist^to reverse the 
decision of the Court below and 
ilieu make tlie voforcuoe, in which 
ease there would liave lieen a fl- 
nal judgment^’ ]>a^sed in the case, 
which would, under Section 312 
of llie Procedure Code, li a v‘e pre- 
vented the reference. 

And secondly, that where the 
Lower CouiPs order was not for- 
mally revel sed by the Judge, the 
result of tlie arbitration might be 
to set a, vide the decision of tlie Ci- 
vil Court, a ]>n)ceeding whicli seem- 
ed to me to bo without authority. 

But these? difficulties are, I think, 
removed by tlio consent of the par- 
tie.s, and their (’onsent to have a 
(‘ase liiediii a particular way takes, 
1 lliink, the matter out of tlie pur- 
view of the Act so iar as procedure 
is eonoerned. 

The question, however, is not 
without difficulty, and I am quite 
willing to refer it for the authori- 
tative decision of a Full Bench. 

Jackson, J — 1 think the matter 
.‘•houlJ be referred for the decision 
of a Full Bench, as it seems very 
doubtful w'hethcj' the provisions of 
the Code contemplated a reference 
to arbitration after decree iu the 
Court of first instance. 

77/(? following are the judgments 
of the Full Bench : — 

Couch, C. J, — In this case, a suit 
Laving been brought for the re- 



(Jiml THE LEGAL cojtfPAN(ON. RuUn^s, 85 

covury of money ou atljiistment of t This Section is in the part uf the 
the accounts of a shop, the claim Act which relates to the proceed- 
ings of the original or primary 


being laid at Rs. 4,500, the Sub- 
ordinate Judge of East Hurdwan 
made a decree by which he awarded 
to the plaintiff a certain amount, 
being a part of his claim, and dis- 
allowed the remainder. From tliis 
there was an appeal to tlic OOiciat- 
ing Judge. It appears that tlio ea^; 
was referred by that Court to arhi- 
tratioii and an award having been 
made, the Officiating Judge made a 
decree in the terms of it. Au appli- 
cation had been made to him to ."^ct 
the award aside, wliicli was rcfiLsed. 

The special appeal is from this 
decree, and the ground lakim in it 
is that the rcforoucc to arbitration 
could not Icgallv be made. 

The appeal having been In aid 
before a Division ('onrt, con.si^iiug 
of Mr. Justice Jackson and Mr. 
Justice Olover, that (piestion has 
been referred to a Full Bench. 

The ])ower to refer soils to.arbi 
tration is contained in Section ol2 
of Act VlIJ. of 1S59, and the sub- 
sequent Sections. It is under these 
Sections that the Lower Appellate 
Court has acted, having made a 
decree in the terms of the award a.s 
directed by Section 325. 

Section 3 1 2 says If the 
parties to a suit are desirous that 
the matters in difference between 
them shall be refen cd to the final 
decision of one or more aibitrator 
or arbitrators, they may apply to 
the Court at any time before final 
jiidgmeot for an order of reference/^ 


Court, and the words final judg- 
ments^ here apjxjar to me undoubt* 
cdly to mean the final judgment 
of that Court, the word ^Miual” 
being used to distintniish the judg*- 
ment from a preliminary or inter- 
locutory one. FinuB^ here does 
not mean the final judgment in the 
suit, fiorn which there can be no ap- 
peal, Imt the final judgment of 
the Chmit in wliich the suit is 
brought. And this Section docs not 
itself apply to a Court of Appeal. 
AVc shall sec wbothcr there is any- 
thing in till' Aft, or in any subse- 
(|U(mi Act, wlncli will make itapply ; 
but loifiaiig at the Section aloruv 
it does nut apjicar to me to do so. 

Then SoiAiuii 315 says that the 
Court shall, by an order under its 
s«*al, refer to the arbitrator or arbi- 
trators the matters in difference in 
the suit which he or they may be re- 
quired to determine/^ The word 
‘‘ .shalB’ appears to me to he impera- 
tive u]K)n the Court. If the parties 
ngreo to refer and jiroperly nomi- 
nate arbitiutors, the Court has no 
discretion in the matter. is not' 
a jiower whicli the Court may or 
may not exercise as it thinks fit ; 
but the Act confers upon the par- 
ties agreeing to arbitration tUa 
right to have the reference. 

Section 317 says that when.tbe 
reference is made to arbitration, by 
an order of tbe Coart, “ the Coort 
sliaU issue tbo same pwceasea to 
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the parties and witnesses whom the 
arbitrator or arbitrators may desire 
to have examined/^ &c. That 
ai^'ain appears to me to bo impera- 
tive upon the Court, and not a 
mere discretionary power which it 
may or may not exorcise. In Sec- 
tion 325 provision has boon made 
for remitting* the award to the ar- 
bitrators for re- consideration, and 
it is provided that if no apfilication 
is made to* set aside the award, or 
if the Court shall have refused the 
application, the (Joiirt shall proceed 
to pass jiulg’nieiit according to the 
award, or aceoiding to its own opi- 
nion on the special case, if the 
award shall have been subnutiod 
to it in the form of a special case. 
That appears to mo to give to the 
parties who have referred a suit to 
arbitration, when an award has been 
made, a right to have a judgment 
passed by the Court according .to 
the a\^*d.^..4-l!-*thc*se Sections show 
'“^tljat it is something more than a 
mere power in the Court to refer. It 
is a right to which the parties have 
if they tliinlc fit to exercise it. 

I have said already that these 
Rectioms apply to tlie Court in 
which ^the suit is brought, the 
primary or original Court, They 
can ojily be made applicable to a 
Court of appeal by Section 37 of 
Act XXIII. of 1S61, and I think 
that Section does not moke them 
applicable to it. It provides that 
unless when otherwise provided, 
the Appellate Court shall have the 
.same powers in cases of appeal 


which are vested in the Courts of 
original jurisdiction in re.spect of 
original suits.^' 

Tills does not appcaj to me to be 
a power within the m(»uing of that 
Section. It is an enabling Clause 
giving to the Appellate Court 
various ])owers wnich may be exer- 
cised by Courts of original jurisdic- 
tion ; but for the reasons I have 
mentioned, I think referring to 
arbitration does not come witbin 
the meaning of the word '* power.^' 
If it were intended that the Appel- 
late Court should be bound to refer 
a case wliich came before it to 
arbitration, when the parties agree 
to do so, the intention of the 
Legislature would have been more 
clearly exjiressed. 

And if there were any nmbig^nity 
ill the meaning of tlie word pow- 
er,^' and it were donlitful whetlier it 
miglit not 1)0 construed to include 
reference to arbitration, T think \ve 
should consider that neither reason 
nor convenience requries that the 
Appellate ('ourt should refer a suit 
j to arbitration in that way. It 
wonhl enable the parties to it, by 
agreement between themselves, to 
refer to the decision of arbitrators 
chosen by themselves, the pro- 
priety (it miglit bo on a question 
of law) of a decision of one of the 
Courts (perhaps not the High Court, 
as the Act does not now apply to 
the High (Jourt eo as to be impera- 
tive), it would enable the parties to 
agree to substitute, as a decree iti 
an appeal from the decision of a 
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District Judge or a Subordinate 
Judge, the opinion of arbitrutors 
appointed by themselves, I think 
this would not be either reasonable 
or convenient ; and if there were a 
doubt as to the meaning of the word 
*^powei’^ in Section 37, I should 
hold that there was a good ground 
for not giving to it a construction 
which would impose upon the Court 
of appeal the obligation to refer a 
suit to arbitration. 

The decision of the District Judge 
having {>roceoded entirely upon the 
ground that those Sections in Act 
VIII. of 1859 applied to the Appel- 
late Court, and he having passed a 
decree under the authority given by 
them, 1 think the decree must be 
sot aside and the suit must be re- 
manded for relieafing. The costs 
will follow the result. 

Jackson, J, — I concur. 

Kemp, J. — After hearing the 
judgment, which has just been 
delivered by the learned (/liief Jus- 
tice, any doubts I may have had 
upon this subject are entirely re- 
moved. The people of this country 
should be encouraged as much as 
possible to refer their dilforonccs to 
arbitration. That is a method of 
deciding disputes whicli is very fre- 
quently resorted to in this country, 
and it is one which is familiar to 
the people of the country and is 
consonant with their customs and 
habits, and I think it is very desir- 
able that as little restriction as pos- 
sible should be placed upon refer- 
^ences to arbitration ; but, as pointed 


out by the Chief Justice, if parties 
are allowed to refer matters to arbi- 
tratiou after a case has been finally 
disposed of by aCourtofjustice,$uch 
a proceeding might tend to brings, 
the Lower Courts into contempt. 

On the whole, therefore, I concur 
ill the judgment delivered by the 
Chief Justice 

Gloveii, j. — I also concur. 
When this referenoe was made, 1 was 
inclined to think that the consent of 
the parlies got rid of the difficulty, 
and that a rcl'erence could be had 
to arbitration notwithstanding that 
the case had got to the Appellate 
stage; but after further considera- 
tion, and I may add, after hearing 
a luller argument, I am doubtful 
as to the correctness of my first 
impression ; at all events, I am 
not prepared to dissent from the 
judgment which has just been deli- 
vered by the Cliief Justice. 

PoNTiFEX, J. — I entirely concur in 
the judgment pronounced by the 
learned Chief Justice. 

HIGH COUIIT, N. W. P. 

The 28 M August , 1873. 

Full Benck. 

Mussdmat Suums-ool-Nissa 
{Plaintiff) 
f enm * 

Mussvmat Zouka Beebre and 
another (Defendants), 

Sec, 21 , Act ri. of 

Mahomedan Law, 

Under Sec. 24, Act VI of 
dan law Ih not strictly applicable to 
relating to gifts arising in auita, bu^tie etqiuU- 
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able, a a hot ween Mahomedaus, to apply that 
law to Biioh tiuostioMS. 

Tlie following onler w:is passed 
by tlio Divisional Bench (Pearson 
and tJardino, J J.) before which the 
‘special appeal originally came on 
forbearing', “ On the liearing 

of this upjjcal it has been Ibiiiul 
necessary to <lctcrinine whether, 
in reference to the provisions of 
section 24i^, Act Vf. of 1871, the 
Mahomedan law is applicable to 
questions regarding gift arising in 
suits. As we believe that the Ma- 
lioinedun law has hitherto been ap* 
plied to such questions (as well as 
in cases of pre-emption), nolwith- 
fetandiug tlic provisions of the Act 
above-mentioned, re-enacting tlie 
provisions of former Acts and llegu- 
Jations, we think it proper to refer 
the point to a Full Bench/' 

The following were dcU- 

rerech 

Pjti.VRSoy, J. — It lias been con- 
i ended that gift^ are inclmled under 
the term siiceession,'' and also 
under tlie words religious usage 

* JSeo, 24 Act VI, of IS 71 — Where iu any 
Buit or proceeding it iri uecefesary for any 
Court under this Act to decide any question 
regarding fluccessiou, inheritance, marriage 
or caste, or agy religious usage or institution, 
the Muhammadan law in cases where the 
parties are Mubammadans, and tlie ’Hindu 
law in caees where the parties are Hindus, 
shall form the rule of decision, except in so 
far as such law has, !>y legislative enactment* 
been altered or abolishod. 

In cases not provided for by the former 
part of this section, or by any other law for 
the iimo being in force, the Court shall act 
according to justice, equity and good coa- 
science. 


or instifutioiP^ used in section 24i 
of Act VI. of 1871 ; and that, as 
among Hindoos and Mabomedans 
law is identified witk religion, the 
latter words are c^mpreliensivo 
enough to embrace all secular deal- 
ings and transactions, so that, iu 
short, nothing is loft to bo simply 
treated and disposed of in accord- 
ance with the principks of equity 
and good conscience, for which any 
provision can be found in the Hindoo 
and Mahomedan codes of law. This 
contemtion appears to me to bo not 
niaiutainablo, unless we set aside 
tlie ordinary sense and meaning of 
the words used in the law. In 
common parlance, a transfer by 
gift, sale, or mortgage is distin- 
guished from the acquisition of pro- 
perty under a •will, or b}^ inheri- 
tance, or irusl ; and a sale of gro- 
ceries, a gift of a trinket, a 
mortgage of a Ijouso, are not des- 
cribed or conceived of as religious 
institutions or usages. In my 
opinion, the Courts arc not abso- 
lutely bound to apply the Hindoo 
or Mahomedan law strictly to ques- 
tions regarding gift, or to any 
questions save those specifically 
mentioned in section 24 of Act VI, 
or 1871, construed in agreement 
with the common meaning of tbo 
terms used in it. It is urged 
that in practice the Courts have 
been used to administer Hindoo 
and Mahomedan law without any 
restriction but such ae has been 
created^ by special legislation ; and 
tbero is ground for believing that 
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Korne portions of that law relating* 
to questions other than those spe- 
cified in section 34 of Act VI. of 
187J, which re-enacted tlie provi- 
sions of older Regulations of the 
British Government, have been fre- 
quently applied with too little con- 
sideration. Those portions may 
continue to Lave a virtual operation 
in as far as they coincide with and 
express the principles of justice, 
equity, and good conscience, but | 
their application as parts of the . 
Hindoo and Mahorncdaii law is 
not binding. 

In 1813, Messrs. Colebrooke and 
Foinbelle held that they were not 
bound by the latter law in a case 
of sale. Mr. Baillie has noticed 
the fact that the Courts had carried 
the application of that law beyond 
tbe limits prescribed by the Regu- 
lations. We cannot, however, say 
that any portions of that law are 
binding upon us, except those de- 
clared to be so, merely because other 
portions have sometimes been has- 
tily and erroneously assumed (but 
never expressly lulcd} to be appli 
Cable, without reference to justice, 
equity, and good conseience, al- 
though I am prepared to admit 
that their application, within roU' 
eouable limits, is demanded in eases 
of gift, and possibly in other cases 
not specified in section 3I-, by jus- 
tice, equity, and good conscience, 
which will also take into considera- 
tion loc^l and national customs and j 
habits. 

J.~I concur with Mr. 


Justice Pear.son. It is impossible 
j to interpret tlie word succession'' 
in section 24 of Act VI. of 1871 
so as to include gifts inter vivos^ or 
[ to hold that the law of gift is a 
I religious usage or institution'’^ in 
j any sense different from that in 
[ which it may be said that the whole 
of the Hindoo and Mahomedan 
systems of law are religious ; and 
it is clear from the words of the 
section that it was not intended to 
re-enact the whole of thifeo systems 
of law, but only certain branches 
of them which are specified. 
Among these branches transfer and* 
contract do not occur," though in 
21 Geo. III. cap. 70, relating to 
the Presidency town, I find that 
provision is made for preserving the 
Hindoo and Mahomedan laws in 
“ sA\ matters of contract and deal- 
ing'’ to the followers of those reli- 
gions respectively. It is no doubt 
true that the Mahomedan law has 
been often, though perhaps not 
quite invariably, applied to mattera 
of gift by our Courts ; but we have 
not been referred to any express de- 
cision that the Mahomedan law is 
applicable. In an old constructions 
of S udder Dewanny Adawlut, Low- 
er Provinces, Constructions, p. 42, 
dated lull December, I'JIS, it 
was held not to be applicable to, 
cases of sale, and in tVaMdunflis-tf ' 
sa V. S/mbrattm and others, 

Bengal L. R , 56, its applicabiUty 
to cases of contract was ^ ^ , 

The practice of “ ^ 

not peculiar to MAhonaei&i&l^ 
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llie l«^\v of g^ift ia no creation of 
theirs. I nm of opinion that ques- 
tions of gift^ when not inseparably 
connected with any of the <iuestions 
to which, under the Act, the Hin- 
doo and Mahomedan laws are to be 
applied, must be determined by 
justice , equity, and good conscience." 
The great principles of decision 
should be the same for all classes 
of the community, though it is im- 
possible, in respect to cases of gift, 
to abandon the Mahomedan law so 
far as it is not inequitable. I am of 
opinion that justice, equity, and 
good conscience, at all events now 
when the piaetioo has been so long 
settled, require that we should, as 
between Muhoniodans, observe that 
law of gilt, as we should oijserve 
a well established local^custom. 

Spankie, J. — Section 24 of 4ct 
VI. of 1871, re-cnaeting the old Re- 
gulations on the point, provides that 
when in any suit or proceeding it is 
necessary for any Court under the 
Act to decide any question regarding 
succession, inheritance, marriage or 
caste, or any religious usage or in- 
stitution, the Mahomedan law in 
cases where the parties are Mahorae- 
dans, aud the Hindoo law in cases 
where the parties *are Hindoos, 
shall form the rule of decision, ex- 
cept in so far as such law has by 
legislative enactment been altered 
or abolished. In cases not provided 
for by the former part of this sec* 
tion, or by any other law for the 
time being in force, the Court shall 
act according to justice, equity, and 


good conscience. We are asked 
whether the Mahomedan law is ap- 
plicable to questions regarding gift 
arising in suits. Thereferring Judges 
arc of opinion that tlie Mahomedan 
law has been applied to such ques- 
tions (as well as in cases of pre-emp- 
tion) notwithstanding the provisions 
of section 24 of Act VI. of 187J. 

The suit in wliich the question 
arose was one for possession and 
division of a house, and of a share 
in a landed estate. It was insti- 
tuted on the part of the mother of 
one Salamiit Bcebce for a one- 
fourth share of properties given by 
deed to the said Salamnt Bee bee 
deceased, anil the plaintiU' claimed 
as one of her heirs. A material 
question arose wliether the gift, 
which was not denied, was valid 
under the Mahornodan law. It was 
never pleaded in either of the 
Courts below that the Mahomedan 
law was not applicable to the case ; 
and when it eamc before this Court 
in special appeal, there was no 
recorded objection to that effect in 
the memoraudtun of appeal. On 
the contrary, the appellant urged 
that the Judge's decision was' 
opposed to Mahomedan law, while 
the respondents of course affirmed 
that it wa.s consistent with that 
Jaw. But it is understood that the 
appellant objected orally that sec- 
tion 24 of Act VI, of 1871 did not 
make provision for questions re- 
garding gifts, aijd therefore the 
principles of justice, equity, and 
good conscience must be applied. 
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Tbe respondents contend that 
•rifts are included under the terms 

succession*’ and religious usage 
or institution and that as Taw 
is so mixed up with religion 
amongst Hindoos and Mahome- 
(lans, tlje words religious usage 
or institution** are wide enough to 
apply to all secular dealings be- 
tween men. 

After much consideration I am 
of opinion that there is great force 
in tl^e respondents* contention. In- 
deed, in the case which gave occa- 
sion for the reference, I am dispos- 
ed to think that the Mahomedan 
law should have been strictly fol- 
lowed. The plaintiff Plied as heir 
of her daughter, who, according to 
her allegation, had become possess- 
ed of certain property by a deed of 
gift, and, if the gift was valid un- j 
(let* the Mahomedan law, she, being 
one of the heirs, was entitled to 
possession as claimed. But, how- 
ever this may be, I address myself 
to the broader cpiestion, whether j 
in all* cases of gift the Mahomedan ! 
law- must be applied. It is con- | 
tended that we cannot connect 
religfous usage or institutions** 
with cases of gift, and that it would 
be straining the ordinary accepta- 
tion of the meaning of the words 
to do so. But I am not satisfied 
that ibis is the case. Usage. ordi- 
narily means use or long continued 
use, custom, practice. Institution 
means the act of establisliiog, 
establiahmout, that which is ap- 
poiatcd> prescribed, or founded by 


authority and intended to be 
permanent. One of the four senses, 
in which the word institution is^ 
used technically, extends to laws, 
rites, and ceremonies which arcr 
enjoined by authority as permanent 
rules of conduct or of government, 
So far then as the ordinary meaning 
of the word goes, I do not see 
anything anomalous in the sugges- 
tion that judicial questions regard- 
ing gifts may be determined ac- 
cording to religious usage, which' 
includes prescription as well as 
custom. So if laws have been 
enjoined by authority to govern 
questions of gift, and were intended 
to be permanent, the word institu- 
tion may not be misapplied. It 
is to Tje remembered that Hindoo 
and Mahomedan laws are so in- 
timately connected with • religion 
that they cannot readily be dis- 
severed from it ; — as long as the 
religioii.s last the laws founded on 
i them last. Mr. Baillie has noticed 
I this, and he remarks that Maho- 
medans in the provinces are more 
in the habit of regulating their 
dealings with each other by their 
own law, and to disregard it would 
be inconsistent with justice, equi- 
ty, and good conscience j and this 
being so, ho assumed that the. 
Judges have been obliged to extend 
the operation of the Mahomedan " 
law beyond the cases to whichi it 
is strictly applicable under;, ili^j ' 
Regulations. Ho quoted 
uughten in his ptefAce 
Principles of Mahomedan ' 
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as having arranged the order of 
cases in which this law has been 
applied by our Courts. The order 
is as follows V — Inhcritauce, sale, 
pre-emption, gifts, wills, marriage, 
dower, divorce, and parentage, 
guardians and niiuoiity, slavery, 
endowments, debts and securities, 
claims and judicial matters. Now, 
if it can be established that ques- 
tions regarding the cases men- 
tioned, excluding those speciiioaily 
mentioned in the Act, are ineliuleil 
in the terms religions usage and 
institutions, it is obvious that Mr. 
Baillie^s assumption that the 
Judges had been obliged to extend 
the operation of the Mahomedan 
law to cases to which it is not 
strictly applicable under the SSegii- 
lations is incorrect. Mr. Ha mil- 
ton, in his preliminary discourse io 
the translation of the Hcdaya/" 
observes that the judicial regula- 
tions of the Hindoos and Mahome- 
dans are in fact so intimately 
blended with their religion, that 
any attempts to change the former 
would be felt by them as a viola- 
tion of the latter. He further sug- 
gests that, should the British 
Legislature ever wish to introduce 
an uniform system of jurisprudence 
amongst them, it will at the same 
time dictate the necessity of preserv- 
ingsacred and unaffected the infliiite 
number of usages essential to the 
ease and happiness of a people, 
differing from us as widely in cus- 
toms, manners, and habits of think- 
ing, as in climate^ copsplexion, and 


language. The same author has 
also observed that the Mabo- 
medan law proceeds, in its deter- 
minations, upon twp grounds 
the text of the ' Iforan' and the 
' Sonna' or oral law. 

The Koran is considered by the 
Mussulmans as the basis of their 
law, and is therefore, when applied 
to judicial matters, entitled, by 
way of distinctio]!, ' Alsbarra^ or 
^ TTic Law.^ 

The ‘'Sonna/' he declares, stands 
next in authority to the ^ Koran, 
being considered a supplement to 
that book, and the word “ Sonna,'^ 
he says, signifies custom, regula- 
tion, or institute. The Arabic 
word is said to mean literally a re- 
ligious ceremony necessary to be 
performed. It means in the tradi- 
tions of Mahomed an ordinance, 
in.‘5titute, rite, any institute or 
ceremony mentioned in the tradi- 
tions. 

The Sunnut^^ or Sonna^* 
forms the body of what is termed 
the oral law, and it applies to many 
points of both a spiritual and tem- 
poral nature not mentioned, or but 
slightl y touched upon in the Koran, 
This is Mr. Hamilton's construction 
of Sonna, and a learned author of 
our own times, and one of our most 
experienced Mufussil Judges, Syed 
Ahmed Khan Bahadoor, fully con- 
firms this view. He says that the 
old writers upon Mahomedan law 
considered the ' Koran, ^ the truth 
of which was universally admitted, 
as tbo best and iniportaat source 
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whence to derive the principles of 
our law. Next to the ' Koran^ 
they ranked as authority such of 
the sayings of the Prophet the 
authenticity of which had been 
satisfactorily proved ; and, lastly, 
those of the Prophet^s surviving 
associates.^^ (Essay on the Maho- 
inedan Theological Literature, 
page 14.) 

These sayings arc the '^Sunnut,'^ 
or Sonna/^ the Iladeescs,^* and 
they govern the conduct of men, 
and their actions and dealings. 
The ' Korau^ treats of the follow- 
ing questions which ordinarily come 
before our Courts, — marriage, dow- 
er, divorce, guardiansliip, minority, 
parentage, legal disabilities. I do 
not refer to crimes of course, or to 
numerous other subjects dealt with 
in the Koran, which ordinarily liave 
no connection with our Civd 
Courts. The oral law tlierefore 
provides for cases not clearly refer- 
red to in the Koran, snob as tlmse 
of gift, pre-emption, and others 
stated by Sir AVilliam Macna^bteii 
to have been determined undor the 
Mahoraedan law by our Courts. 
It is worthy of notice that some 
commentators are said to rely upon 
a particular passage in the Koran 
as applying* to gift^i but there 
being a doubt upon tluit point, it 
cannot be regarded as established. 

Questions then of gifts, pre-emp- 
tion, &o.y if not governed by Muho- 
inedan law, as expressed clearly in 
the text of tho’Koran, are controll- 
ed by religious usages, founded on, 


or institutions enjoined by the oral 
law, or sayings of the Prophets. 
There is also another point of view 
from which we may look at this 
question. is possible that the 
direction of the old Regulations, and 
of section 24 of Act VI. of 1871, 
that in certain cases not provided 
for by the first part of the section, 
the Courts are to follow the princi- 
j)les of justice, equity, and good 
conscience, may mean that these 
principles are to be applied to the 
Maboiiiedan law in cases between 
Mahomedans not specifically pro- 
vided for in the section, and to the 
Hindoo law as between Hindoos. 
There would be some consistency 
in Ibis view, and the preservation 
of 4he laws of these religious com- 
muniticB would not be lost sight of 
altogether. It may be that the 
Judges of our Courts regarded the 
law iu this sense ; and the fact that 
they did so, whether they believed 
that the words religious usage 
and institutions covered the 
cases or not, would account for 
the all but invariable practice of 
administering the Mahoraedan law 
strictl3^ 

I now proceed to notice this 
practice. The Presidency Court of 
the. 8udder Dewanny Adawlat, 
from the beginning of its exis* 
tence to the date of its dissolution, 
has followed the provisions, of the 
Mahoraedan law in cases of the 
nature referred to us, The eaxUeiit 
notice of such ca^jssis in 
I cannot find that the 
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ever altered. It is true^ as noted 
by Mr, Justice Pearson, that the 
Judges in LSIS held that they virero 
not bound by the ]\rahomedan law 
in cases of’ sale. It has also been 
observed by Mr, Justice Jardine 
that in the- Pif^sidency towns pro- 
vision wa» made by 21 Geo. HI., 
cap. 70, for preserving the Hindoo 
and Mahoincdau law.s in all matters 
of contract and dealing, to the 
followers of those religions respec- 
tively. The High Court has not, 
to my knowledge (and I have 
searched the reports,) introduced 
any change in practice in dealing 
with cases of gift and the like. Mr. 
Justice Jardine has referred to a 
case, one of dower, reported in VI. 
Bcng. L. R,, 51, in which ]^r. 
Justice Ilobhonse considered the 
claim was one of contract, and that 
the Mahomedan law was inappli- 
cable to it; but the Mahomedan law 
was applied, and not the principles 
of justice, equity, and good cou- 
Bcience. Mr. Justice Loch, who 
also tried the case with Mr. Justice 
Hobliouse, did not apparently share 
his doubts. The practice of the 
Sudder Dewanny Adawlut, North- 
Western Provinces, as far as I can 
ascertain it from printed report*?, 
has been similar to that of the 
Calcutta Sudder Dewanny Adawlut. 
In February, 1866, it applied the 
Mahomedan law so strictly in a 
case of gift as to bold, whore the 
donor and donee ^ were a Soonnee 
and Sheabj that the principles of 
the law must be followed, and not 


those laid down in Regulation 
VIII. of 1832. ^ince the estab- 
lisbment of our High Court, where 
the parties are Mahorrfcdans, and a 
claim is based upon ^their law, it 
has always been followed. It was 
admitted in argument that up to 
date the Judicial Committee of the 
Privy Council has not suggested 
any doubt as to the correctness of 
tlie all hut universal practice of our 
Courts from the earliest liraesi, 
No case other tlian that referred to 
by ]Mr. Justice Jardine was brought 
to our notice a.s having been dis- 
posed of in any Court of the Pre- 
sidency of Bengal, including the 
North-Western Provinces, or of 
Bombay or Madras, which took the 
appclliinCs view of the question. 
Coming, therefore, to the con- 
chiMon that the Courts have invari- 
ably followed the ^Mahomedan law 
in cnecs of gift, pre-emption, and 
I the like, when the parties were 
Mahoinedans and the claim found- 
ed on Mahomedan law, and believ- 
ing that in doing so they were 
within the law of the old Regula- 
tions and of section 24 of Act VL 
of 1871, I am of opinion that the 
proper answer to the reference is 
that the suit giving rise to it 
should be determined by that law, . 
and without reference to the prin- 
ciples of justice, equity, and good 
conscience. 

Stuaut, C, J. — This is a reference 
to the Full Bench of the Court by 
a Divisiond'l Bench (Featson and 
Jardine, JJ.) in Special Appeal No. 
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161 of 1876, itt those terms : — 

On the hearing of this appeal It 
has been found necessary to deter, 
mine whether, in reference to the 
provisions of section 24 of Act VI. 
of 1H71, the Mahomedaii law is 
applicable to questions regarding 
gift arising in suits. As we believe 
that the Mahomedan law has hi- 
therto been applied to such questions 
(as well as in cases of prc-enij^tiou,) 
notwithstanding the provisions 
of the Act above-mentioned re- 
enacting the provisions of formov 
Acts and Ilogidations, wo think it 
proper to refer the point to a Full 
Bench.'^ 

Having had the advantage of 
perusing and ronsidering the jiidg- 
ments of the other members of tlie 
Court, I have formed the opinion 
and arrived at the conclusion wbieli 
I now desire to explain. We arc 
indebted to Mr. Justice Spankie 
for thfe learning and research he 
has brought to bear on tin? case. 
It is remarkable, as he points out, 
how intimately blended together 
are religion and law in the Maho- 
medan system ; and from ilie au- 
thorities be quotes it w'onld really 
appear that the principle of inter.‘ 
pretation he lays down, at least 
does no violence to undoubted 
Mahomedan doctrine, Ilis opinion, 
however, that the law of gifts as 
applied to the suit before us, how- 
ever otherwise well supported, is 
open to the remark of Mr., Justice 
Pearson, that it leaves " nothing to 
be simply treated and disposed of 


in accordance with the principles of 
justice, equity, and good conscience 
for which any provision can befound 
in the Hindoo and Mahomedan 
codes of law and I think it impos- 
sible to read the Act without per- 
ceiving that such could not have 
been the intention of those who 
originally framed it. Whatever 
may be the traditional feelings of 
Mahornedans respecting the appli- 
cation of their religious principles 
to their worldly condition, to tlieir 
manners and customs, personal, 
domestic, and social, and in short 
to every act ol their lives, it cannot, 
I think, be maintained that we are 
to road this 24tli section of Act VI. 
of 1S71 as dealing with any ques- 
tions other than those which are 
matters of law strictly so called. 
Had such not been the intention of 
the Act, it* would surely have been 
provided that in construing it the 
Courts were to have regard to the re- 
ligion of Hindoos and Mahornedans, 
but, on the' contrary, religious 
usage or iustitutioiF" itself is includ- 
ed among the subjects raeut ioiied iu 
the first part of the section, and 
distinctly and separatedy from the 
others. It is clear, therefore, that 
iu the mind of the Legislature that 
enacted this law the religious usage 
and institutions of Mahornedans or 
Hindoos stood by themselves, and 
as such quite distinct from other, 
or, as they may he called, non.relU 
gioiis branches of their law— that 
is, branches of their law not 
cuUarly and distinctly as 
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ihe usages and institutions men- 
tioned in tlie Act. Of course 
whatever can be correctly said to 
fall under the expression “ religious 
usage or institution/^ other than 
that which is plainly so, is also 
included in the rule of decision 
{>rovide<l by the first part of section 
-4 ; and the coiiteution on behalf 
of the respondents is that the 
gift in suit before us must be re- 
garded in that position. I am of 
opinion, however, that the gift in 
question was no more religious'^ 
iu ihe sense of the section than any 
other act, matter, or thing relating 
to the ordinary life or conduct of 
MahomeJans. It was, however, 
suggested that, if gifts are not to 
be considered under the head of 
religious usages or institutions in 
ihe sense of this section, they raiglit 
perhaps be classed under succes- 
sion," which is one of the subjects 
enumerated in the first part of the 
section, and so far as that term 
means one person coming in the 
place of another in regard to pro- 
perty, the donee in this case for [ 
example, coming in place of tlie | 
donor, the term would appear not to 
misuppliccl, that is, where the pro- 
perty is laud or other immovable 
subject. It would, of course, be 
different where, the property was 
merely personal or movable, such as 
trinkets or other matters referred 
to by Mr. Justice Pearson, and as 
to which the woid succession would 
clearly be inappropriate. Mr. Justice 
Jardine supplies the right answer 


to such a suggestion when he points 
Hit that the word succession cannot 
be understood to include gifts inler 
vivos. But while ^e argument 
maintained in Mr. Justice Spankie's 
judgment appears to me, for the 
purpose of the suit, to carry the 
connection or relation between the 
religion of Mahomedans and their 
laws too far, and while I hold the 
opinion that such a gift, as is the 
subject of the suit before us cannot 
be classed cither under religious 
usage or institution," or under 
succession," I think we must give 
the words justice, equity, and good 
conscience a difinite and limited 
meaning and application, and un- 
derstand by them the kind of justice, 
equity, and good conscience that is 
supposed to exist in the breast of 
the (>oart or Judge, and ))y the ap- 
plication of which it i.s ihe duty of 
the Court or Judge to expound or 
modify particular laws. Tlie view 
1 incline to take of section 24 is 
this, — that \^here it provides that 
where in any suit or proceeding 
there arises any question regarding 
‘‘ succession, inheritance, marriage, 
or caste, or any relig'ious usage or 
institution, the Mahomedan and 
Hindoo law shall form the rule of 
decision," it means that such law 
6h.i]], iu the cases mentioned^ be 
strictly and exclu(fively applied, but 
in regard to all other cases Hindoos 
and Mahomedans shall not be de- 
prived of their own law, but that 
such law shall bo applied rather in 
the spirit than in the lejtt^r, and 
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according to ‘^justice, equity, and 
good conscience/^ This part of the 
section, indeed, contrasts remark- 
ably in its language with the first 
part. It does not contradict the 
first part. It does not say that in 
all other cases the Hindoo or Ma. 
homedaii law shall not form the 
rulo of decision, but merely in re- 
gard to other cases, the Court 
shall act according to justice, equi- 
ty, and good conscience.^^ It can 
hardly be niaintainoJ that it was 
intended by this entirely to abro- 
gate the Hindoo and Mabomedan 
law in the cases contemplated l)y 
it. There is, for example, a large 
and definite body of Mabomedan 
law relating to gifts, which has 
for a lon«: period been consistently 
applied by the Indian Courts, and 
it surely was not intended to abro- 
gate that. The intention may even 
have been the very opposite of this, 
1 )/;:., not only not to abrogate such 
portion of the Hindoo or Mahoinc- 
daii law, but on the contrary to ad- 
minister them, and so to administer 
them that in doing so the Court 
shall act according to justice, equi- 
and good conscience, in other 
words, that in no eases and under 
no circumstances shall Hindoos or 
Mahomedans be deprived of the 
benefit of their ow'd laws, but that 
in regard to some of them the strict 
letter shall be applied, whereas in 
regard to others the prifioiples and 
spirit of the Hindoo or Mahome- 
dan law shall be considered by the 
Court, and according to the prin- 


ciples of justice, ecpiity, and good 
conscience.. 

My answer to this reference 
therefore is that in my judgment 
the gilts mentioned in this reference 
do not fall under religious usages 
or institutions, or under the term 

successioi/^ mentioned in the first 
part of section 24; but that whatever 
may be tlio Iruc interpretation of 
that section in respect to other 
brandies of Jaw, justice, equity, and 
good conscience themselves require 
that the Mabomedan law should be 
equitably applied at least to cases 
of gift, a conclusiou in which it 
appears Mr. Justice Tearsou and 
Mr. Justice Jardino concur. I have 
of course considered ethc case solely 
with reference to questions between 
Hindoos and Mahomedans them- 
selves. Where Hindoos or Maho- 
incdans have disputes or dealings 
with Europeans, another and very 
different element of interpretation 
would be introduced, unless the 
matter happened to be limited by 
.special contract. 

The case, on 28ih August, was 
returned to the Divisional Bench, 
The judgment of the Court was de- 
livered by 

PicARSON,. J.— Adverting to the 
opinion of the majority of the Judges 
by whom the question referred 
to the Full Bench was considered, 
we think it equitable to apply the 
Mabomedan law to this case. The 
lower Courts have found that the 
gift was not valid by that Uw, ini*, 
asmuch as immediate (tud complete 
d 
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possession of the property, the sub- 
ject of the gift, was not made over 
by tlie donor to the donee. We 
liiupt aceept the facts found, and on 
those facts the ruling of the lower 
Courts is not shown to be errone- 
ous in law. Accordingly we dis- 
miss the appeal with costs. 

CALCUTTA HIGH COURT. 

T he February^ 1874*. 

The llon^ble F. 13. Kemp, Judge. 

IVIuDDUN Ram Doss [one of the 
Flalnlife) Appellant^ 

vs. 

IsHAiL Ali Chowdiiry aiuranothcr 
[Defendants) Iicspo?idenfs. 

-IVithdraival of Suit for failure !u 
produce evidence. 

A plaititilT cannot le permitted to with 
draw with liberty to bring a freph suit, after 
issues bare been joined and ho ha.s failed to 
produce eyidenCG to support his claim. 

There is only one ground of 
epccial appeal in this case, and that 
is that tlie Lower Courts were 
wrong in not permitting the appel- 
lant to^ withdraw with permission 
to bring a fresh suit, inasmuch as 
they did not inquire whether the 
grounds upon which the special 
appellant prayed to be permitted to 
bring a fresh suit were sufficient or 
not. It appears in this ease that 
the plaintiff bad on a previous occa- 
sion withdrawn his suit with per- 
mission to bring n fresh suit, and 


the present suit was brought on the 
10th of May 1872. The written 
statement of the defendant was fil- 
ed on the 5th of* June 1872, in 
which "the plaintiff'^ title and pos- 
session are clearly traversed. Sub- 
sequently, the defendant applied 
stating that his documents had 
been filed in the first suit which 
was withdrawn by the plaintiff, arkd 
be -asked to be permitted in the pre- 
sent suit to file another document, 
and this was dune. Immediately 
aiter that, or considerably more 
than one year, or one and half year 
after the plaint was filed, and when 
the witnesses were going against 
the plainiiff^s claim, the plaintiff 
again applies to be permitted to 
withdraw with liberty to bring a 
fresh suit. I think the Courtc 
below were quite right innot allow- 
ing any such privilege. There is 
a decision to be found in Volume 
XII., Weekly Reporter, Privy Coun- 
cil Rulings, page 44, in which 
their Lordships hold that in those 
cases in which the suit fails by rea- 
son of some point of form the par- 
ties may be allowed to withdraw 
the suit wuth liberty to bring a 
fresh suit, but not in a case like 
this in which issues were joined 
and the plaintiff failed to produce 
evidence in support of his claim. 

The special appeal is dismissed 
with costs. 
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CALCUTl'A HIGH COUHT. 
The mh May, 1874. 

Before Sir R, Couch, Kt., Chief 
Justice, and C. Pontifox, J. 

CiruNDRR Caunt Mookerjeb 
{Ihfendmt) Appellant^ 
versus 

IUm Coomar Coondoo and another 
{Pldinliffs) Respondents, 
Maintenance — Suit for damages 
against the party carrying litiga- 
tion in the name of another. 

An action may be maintai ne<i a^ainnt 
a person for malicionely, and without ro.v 
Bonable or probable cauflo, proouiing a suit 
to be instituted. The fact that two of the 
Judges of the High Court were of opinion 
that the plaintiffs were entitled to a decree 
(which was subsequently revoised by tbo 
Privy Council) would show that there was 
roasonalile and probable cause for the plaintiffs 
prosecuting the suit. If there be no reason- 
able or probable causa for blinking a. suit, 
the want of it would be evidence of malice. 

It has always been admitted that tbc 
English Common Law, and the Statutes as to 
maintenauco and champerty, are not appli. 
cable, and are considered as having' no force 
in this country. They certainly do not 
apply in the Moftissil, whatever question 
there might be how far they had been intro- 
duced within the jurisdiction of the Suprome 
Court. The ground upon which agreements 
which are champertouH, or agreements for 
maintenance, have been held to be void in 
this country, is, that they are contrary to 
public policy, or, as described by the Judicial 
Committee of the Privy Council in Fischer 
V8. Kamaia NaicKer (8th Nov., I. A., 170) 
are considered to be immoral and against 
public |wlicy, and such as the law will, there- 
foff| net enforce here, and will treat as void. 


But if this is the ground on which agree, 
ments of this kind are void in India, as I 
consider it to be, according io the decisions 
on the subject in India, and also by 
the Judicial CoEnmittec, it will not m^ble 
an action to bo brought against the person 
who maintains the suit. The ground , on 
which an action is allowed in England, v 
that the defendant has been guilty of ao of- 
fence by which the plaintiff has suffered 
d.atnage, does not exist here. Whenweexa* 
mine the Engli.sh law and the grounds of 
the action there, 1 think that in this country 
I an action for maintenance cannot be bi ought,' 
The decision in Vol. II., Le^ d 
p. 57, reversed. 

Cuufju, 0 J. — TliG plaiul iu (his 
suit staled that tbo defendant con- 
spired and afjreed with certain 
pcr;^ons, named John McQueen and 
Mary Anne (his wife), to cause 
or sulTei to be instituted and 
maintained in their names a civil 
suit for the possession of certain 
lands and premises of which the 
plaintiffs wore in possession as 
owners, and it set out a deed made 
between McQueem and his wife 
and the defendant, in which, after 
reciting* the title of McQueen and 
his wife to tlic premises of which 
(he plaintiff were in possession, it 
is reeited that McQueen and his 
wife had applied to the defendant 
to assist them in commencing' and 
conducting such proceedings as 
might be necessary for the recovery 
of the said premises, and to pay 
all advances, and disburse all and 
every sum or sums of money what'* 
ever, which should or might be 
cessary for stamps, fees to counselii ' 
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or mook tears' fees, or for any purpose 
whatever referring to the said pro- 
ceedings.” It is also recited that 
the two persons requiringassistance, 
the defendant had agreed to pay to 
them the sum of lis. 150 a month 
for their support and maintenance 
until the final determination of the 
suit and proceedings. It was then 
covenanted on the part of the de- 
fendant to provide the money to 
carry on the suit and to pay Us. 
150 monthly^ and it was agreed be- 
tween McQueeu and his wife and 
the defendant that the defendant 
was, ill the first place, out of the 
monies to be recovered from the 
defendants in that suit, or in case 
of recovering the lands held by 
them, out of the proceeds of the 
sale thereof, to retain and reim- 
burse himself all monies he might 
have paid, advanced, or disbursed 
under the agreement, cither in res- 
pect of the suits so 1o be com- 
menced or otherwise, with interest 
at the rate of 12 percent, per an- 
num, or ill respect of the monthly 
sum of Us, 150, and then to re- 
tain by way of remuneration for 
his trouble and risk in conduct- 
ing and carrying on the business 
and advancing tbo necessary funds 
therefor, and for the monthly ])ay- 
ments, one equal third part or 
share in the clear net proceeds of 
such suit or suits after all pay- 
ments with interest. 

The plaint states the proceedings 
in the suit, and charges that the 
defendant, by reason of the acts 


which he is alleged to have done, 
had made himself liable for all costs 
incurred by tlie plaintiffs in defend- 
ing the suit, and fpr the rents and 
profits which the plaintiffs would 
have received in respect of the pro- 
perty since possession of it w^as ob- 
tained by McQueen and his wife 
under the decree of the Court. 

Mr. Justice Mac{)hcrson made 
a decree in favour of the plaintifls, 
from which this is an appeal. 
AVhat we have to determine is 
whether, on the facts proved, the 
action or suit cun be maintained. 
Now, an action may be maintained 
against a person for maliciously, 
and without reasonable or probable 
caiisek, procuring a suit to be insti- 
tuted. The law on this subject is 
stated by Mr. Justice Williams in 
a case to which 1 shall presontly 
refer. The action may be brought 
agj’ainst the defendant, althoughhe 
was not a party to the suit, because 
an action would ])e maintainable 
against the plaintills in the suit if 
they instituted it witljout reason- 
able or probable cause. Practically, 
such actions are seldom or never 
brought, because if the suit has been 
brought without reasonable or pro- 
bable cause, the judgment will be 
ill favour of the defeiidant, and he 
will get bis costs by the judgment 
in the suit. Consequently, actions 
for instituting proceedings with- 
out reasonable or probable cause 
are mostly where the proceedings 
were of a criminal nature, as in an 
action for malicious prosecution ; or 
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where the proceeding is one in 
which the defendant has been ar- 
rested^ then the action is for the 
malicious arrest. But in order to 
maintain an action of this kind 
there must be malice, and the suit 
must have been brought without 
reasonable or probable cause. Mr. 
Justice Williams, in Cotterell vs. 
Jone^ (11, C. B., 730), says : " It 
is clear that no action will lie for 
improperly putting the process of 
the law in motion in the name of 
a third person, unless it is alleged 
and proved to have been done ma- 
liciously an3 without reasonable or 
probable cause ; but, if there be 
malice and want of reasonable or 
probable cause, no doubt tl<|action 
will lie, provided there be also a 
legal damage/^ 

In this case Mr. Justice Mac- 
pherson has found, and I agree 
with him, that there could not be 
said to be a want of reasonable or 
probable caiise for instituting the 
suit. A division bench of this 
Court made a decree in favour of 
the plaiutiffs. It is true that tho 
decree was reversed ou appeal <o Her 
Majesty in Council, but the fact 
that two of the learned Jinlgcs of 
this Court were of opinion that the 
plaintiffs were entitled to a decree 
would show that there was reason- 
able and probable cause for the 
plaintiffs prosecuting the suit, and 
attempting to recover posscs.sion of 
the property. We must take it, 
on the authority of the highest 
tribunal, that the learned Judges 


of this Court were mistaken in the 
view which they toot of the plain- 
tiffs' case ; but we cannot say that 
persons who have obtained a judg- 
ment of the High Court, although 
it was afterwards reversed, had not 
reasonable or probable cause for 
bringing tho suit. If there had 
been no reasonable or probable 
cause for bringing tho suit, the 
want of it would have been evi- 
dence of malice. But that is not 
the case here. And' there is no 
evidence that the defendant entered 
into this agreement with McQueen 
and his wife from any malicious 
motive. In fact, all the evidence 
we have as to bow the agreement 
came to be made is the recital in 
tbo deed. That shows that iheso 
persons, thinking they had some 
right to recover possession of the 
property, and being without means 
to institute proceedings for that 
purpose, .applied to the defendant 
to lend them the means of remain- 
ing within the jurisdiction of the 
Court and to support them while 
the suit was proceeding. So far as 
there is anv evidence in the case, I 
think iliero is no ground for hold- 
ing that an action for malicious 
prosecution, and without reasonable 
or probable cause, can be maintain- 
ed against the defendant. 

I may, in addition to Cotterell vs. 
yTones^ upon the law for this part of 
the case, also refer to Flight vs. 
Leman (4, Q. B., 883. 

The case has been presented iu 
the plaint in another form/t^i-r., 
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as an action fur wliat is called 
maintenance, for maintaining^ a 
suit which was brought by McQueen 
and his wife. Now, we have to 
see whether such an action can be 
maintained in India. When we 
look at the ground upon which it 
is maintainable in England, it will 
be seen that the cases where it has 
been allowed will not apply in this 
country, and cannot be considered 
as being the law here. In Eng- 
land maintenance and champerty 
were offences by the Common Law, 
punishable according to the Com- 
mon Law. This is shown in Haw- 
kins^ Pleas of the Crown, where he 
treats of this subject. The statutes 
in England were declaratory of the 
Common Law, and imposed penal- 
ties for these offences iu addition 
to the penalties which were impos- 
ed by the Common Law. So that 
the state of things in England is 
that maintenance was an offence, 
and punishable as such, and an 
agreement in England to maintain 
an action, or an agreement of a 
champertous nature, was void, be- 
cause it was to do that whicli was 
illegal ; it was an agreement to 
do what was an offence, and so 
it was void. The reason that a 
person who suffered injury by au 
action being maintained by an- 
other was allowed to bring a suit, 
was that if a person did an illegal, 
act by which another suffered spe- 
cial damage, an action might be 
brought against him for the da- 
mage, An illustration of this is 


to bo found iu an action being aU 
lowed to be brought against a per- 
son guilty of the offence of obstruct- 
ing a public highway, ^by a person 
who suffered special Carnage by 
reason of tbc highway being ob*- 
structed. On the same principlci^ 
an action for maintenance was al- 
lowed in England ; but that does 
not apply to India. It has been 
always admitted thq^t the English 
Common Law, and the statutes as 
to maintenance and champerty, are 
not applicable, and are considered 
as having no force in this country. 
They certainly do not apply in the 
Mofussil, whatever question there 
might be how far they had been 
inkodm^d within the jurisdiction 
of the Supreme Court, The ground 
upou which agreements which are 
champertous, or agreements for 
maintenance, have been held to be 
void ill this country, is, that they 
arc contrary to public policy, or, 
as described by the Judicial Com- 
mittee of the Privy Council in 
Fischer vs. Kamala Naicber (8tli 
Nov., 1. A., 170) are considered to 
be immoral and against public po- 
licy, and such as the law will, 
therefore, not enforce here, and will 
treat as void. But if this is the 
ground on which agreements of 
this kind are void in India, as I 
consider it to be, according to the 
decisions on the subject in Indio, 
and also by the Judicial Commit- 
tee, it will not enable an action to 
be brought against the person who 
maintains the suit. The ground 
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on which an action is allowed in 
England, that the defendant 
has ,been guilty of an offence by 
which the plaintiff has suffered 
damage, does not exist here. When 
we examine the English law and 
see the grounds of the action there, 
I think that in this country an 
action for maintenance cannot bo 
brought. This part of the case of 
the phiinliffsji^in this suit is, there- 
fore, unsupported. 

But the case was also put on 
another ground. It is said that 
the defendant had an interest in 
the suit, which was brought by 
McQueen and his wife, and having 
an interest in the suit, and having 
also (as it is not dispute^lAic did) 
supplied the means of carrying it 
on, he ought to be made liable to 
pay the costs by an action being 
brought against him. This argu- 
ment assumes that the agreement 
in the indenture is a valid one, and 
that it is not void as being con- 
trary to public policy, for if it were, 
the defendant acquire no interest 
in the property. Taking it that 
the defendant did acquire an inter- 
est in the sulyect matter of the 
suit by the agreement, and that it 
was carried on for his benefit, as 
well as for that of the plaintiffs in 
it, the objection against the pre- 
sent suit is that the defendant was 
not guilty of any wrongful act. 
If he had an interest in recovering 
tho property, it was not a wrong- 
ful act to supply the money to car- 
ry on tho suit, For this reason it 


was in England, an answer to a 
suit for maintenance that the party 
had an interest in the suit which 
was brought, and which he was 
charged with having maintained. 
In considering the third ground 
on which it is sought to support 
the case of the plaintiffs, we must 
take it that the defendant did not 
do a wrongful act, and, therefore, 
there is no ground for tho plaintiffs 
being allowed to bring an acti-m 
against the defendant, although 
they may have sustained an injury 
by the defendant supplying the 
means for carrying on the suit. 
If the act is one which ^the defen- 
dant might lawfully do, the plain- 
tiffs cannot sue him for damages 
which they have sustained by rea- 
son of it. Tho course which ought 
to have been 'taken, assuming, as 
we must in this part of the case, 
that the agreement was not void, 
and that the defendant had an in- 
terest, was to niake the defendant 
a pai ty to the suit, that he who 
had become entitled to one- third 
part of the proceeds of the suit 
sliould, by becoming a party to it 
with the other plaintiffs, put it in 
the power of the Court to give 
judgment against him, and to bind 
him by the judgment as others 
would be bound, and, if necessary, 
to make an order that be should 
pay the costs. It was known to 
the plaintiffs that this deed had 
been made, but whether it was 
known or not, and if they did not 
discover it before the suit was finnU 
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ly dis[x>sed of, which would be 
their misfortuae, they are not in a 
worse position than where persons 
may be made liable in a suit as 
defendants, but the plaintiff, not 
being- aware of their liability, docs 
not join them in the suit ; the 
plaintiff cannot afterwards sue them. 
Here the plaintiffs might have in- 
sisted that the defendant should be 
made a party to the suit. And if 
it was doubtful whether that could 
be done, there are various authori- 
ties to show that if the suit was 
really his suit, and was carried on 
for his benefit, the defendant might 
have beeiv required to give security 
for the costs. Mr. Kennedy h.as 
cited several cases on the point 
which were decided by the Courts 
in Ireland, and there are cases in 
the English Courts to the same 
effect.. If a person who has an in- 
terest in having a question decided 
pu^ forward another to have it 
tried in a suit in Bis name, but the 
person putting the nominal plain- 
tiff forward is the substantial plain- 
tiff in the case (as where a land- 
lord puts forward his tenant to dis- 
pute a claim of right of way), the 


Court has power to, and would re- 
quire the real plaintiff, although 
not appearing as such, to give se- 
curity for the costs. ♦ 

It appears to me lihat, in this 
case, either the defeudantought to 
have been required to be a plaintiff 
with McQueen and his wife, or that 
he ought to have been called upon 
to give security for costs. The 
Court having errotteously refused 
to do that, there ought to have 
been au appeal. The plaintiffs 
have omitted to take the course 
which the law prescribed, and they 
cannot remedy it by bringing an 
action when there, is no principle 
of law on which it can be main- 
tainedli^ 

I think the suit should be dis* 
missed; but looking at all the cir- 
cumstances of the case, it is not 
one in which the defendant should 
get his costs. The decree of Mr. 
Justice Maephersou will be revers- 
ed, and the suit will bo dismissed 
without costs in either Court. 

PoKTiPEX, J, — I also think: this 
suit must be dismissed. 
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tion, it is unnecessary lor me to 
determine vvliellier or not the trial 
was held by the Court havinj> juris* 
diction in the district in which the 
ollenoe was committed. 

It is ur<rcd in tlie jjrounds for 
revision that tlie olfence has not 
been comuiiticd^ because there is no 
proof that the complainant actually 
sud'ered directly' or indirectly from 
the scandalous imputation made on 
liiin i)y tl]e accused. Jt is not 
zie(;ess:iry to prove any such result 
in order to sustain a charj^c of 
defamation ; it is sunicient to show j 
that the accused intended or knew j 
or had reason to )>elicve that the ! 
imputation made by him would j 
harm the rcpulatioii of tlic com- 
plainant, and of this intenli(Ui or 
knowledije the naitirc of the impu- 
tation made hy the accused in this 
OUST allbrds ample presumption. 

Jt is also ui’i^ed in tlie <rround.s of | 
revi.sion that a,lthouL»dj the accused ! 
jiarncd 12 witnes.ses in his defence, | 
only four were examined. From j 
tlie record I find the aceused, when 
called on to make his defence and 
adduce liis cvidemte, named four 
witne.sses only, aiul (Jiese were duly 
examined. There is n«>l,hiiiu' to 
show that he Ihca i (‘quested that | 
other wiluesses sliould l)e cxamiticd, ; 
or that the Mao-istratc* |) re vented ; 
him from callini;; other witnesses. 
The;L^rouuds then on which revision 
is sought, iu my judganent fail, and j 
the application must be dismissed, j 


CALCUTTA riKHl COURT. 
ne mh March, 1S7T. 

Full Lkncii. 

The Ilon’hlo Sir Richard Couch, 
I A7., Justice, and the Ilon'blo 
j L. S. Jackson, J. B, Fhear, Ji. G, 
Birch, and G. (j. Morris, Judges, 
NiauKNDiio L\ll CriATrEiaicK, 

: V edit (oner, 

vs, 

Okiioy ('oo:\rAR Sjj \w and others, 

Oppusile Parlg, 

\ 

I Part tier — (Yim inul Misappropriii* 

lion — Aet XLl\ of ISOO, S. 4'05.* 

A parUu'i wiiG dishonestly inisappropriateij 
or couvfMls Ui his own ii^c. or dislumestly 
uses (»r disposfi.s of arty of the partnership 
property which lie is outriLStcd with or has 
dominion ovit, is guilty of criminal inisap- 
propruition vindcr S. !().> of the Penal Code. 

Couch, (1 J. and Ainslic, J., dif- 
feriujr from the decision in 9, W. 
K., C. R., iiT, referred the foliowin<^ 
(juestiou for decision by a Full 
Bench : — 

Whetiicr, if a partner dishonest- 
ly mis:ippropriat(‘s or converts to 
his own use, or disliom^stly tiscs 
or dispo-es of any of tlie partner- 

* Soc, iO."*, Penal Code. '‘-Whoever, bcins: ia 
.any manner entniRted with property or with 
any dotniiiiou over pro[>erty, dishonestly 
iirH-appuipnales or converts to his own 
that property, or diahonos^tly uses or dispOson 
of that property, in violation of any tliroctioii 
if law prescribing the mode in which such 
trust is to bo discharged, op of any legal 
contract, repress or implied, which ho has 
made touching the discharge of such trust, 
or wilfully suffers any other person 80 to do, 
commits ** criminal breach of trust.'* 
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ftbii > property which he is eutrust- 
eH with, has dominion over, he 
is g uilty of an offence punishable 
the Penal Code. 

The judgment of (he Full Bench 
delivered as follows by — 

' CoccH, C. J. — In this case a 
-charge wasf preferred by the appli- 
cant against Okhoy Coomar Shaw 
and others before the Magistrate of 
an offence of criminal misappropri- 
ation. The Magistrate dismissed 
the complaint and discharged the 
defendants, on the gironnd that the 
complainant and the accused were 
partners, or, as he says in the first 
part of his judgment, that they 
were, ‘according to a deed of part- 
nership, joint owners of the pro- 
perty 'in respect of which the 
criminal misappropriation was aU 
leged. He founded his decision 
upon a case in this Court in the 
IX., Weekly He porter, Criminal 
•Rulings, p. @7, in which two of the 
learned Judges, Mr. Justice Kemp 
and the late Mr. Justice Mitter, 
hdd that if there Was a partnership 
there could not be a conviction for 
criminal breach of trust. Mr, 
Justice Elphinstone Jackson ap- 
pears to have doubted this, and 
not to have concurred with the 
other two Judges. He took a differ- 
ent view of the case, and also said 
that he was indined to think that 
there might be circumstances undei" 
which one partner might be guilty 
of crlmiaal breach of trust against 
another. 


An application was made to this 
Court before myself and Mr, Jus- 
tice Ainslie, under section 2^17 of 
the Criminal Procedjire Code, to 
send for the papers and to decide 
upon the validity, in point of law, 
of the Magistrate's decision. 

Seeing that the Magistrate had 
acted upon a decision of this Court, 
we felt lx)nnd to rel'er the question 
for decision by a Full Bench, al- 
though I think I may say that we 
neither of us at the time entertain- 
ed any serious doubt upon it. 

It apj^ears that there is a decision 
of Mr. Justice Markby and Mr- 
Justice Birch in XXI., Weekly Re- 
porter, Criminal Rulings, p. 10, in 
which those learned Judges have 
held that there may be an offence 
under Section 424 of the Penal Code^ 
there may be a fraudulent conceal- 
ment or removal of property, whe- 
ther the fraud is intended to be 
practised on creditors or partners. 
This case was not quoted when the 
application was made to us ; btit if 
it had been, we should still have 
been under the necessity of refer- 
ring the question to a Full Bench. 

We think the words of Section 
405 of the Penal Code are large 
enough to include the case of a 
partner, if it be proved that be was 
in fact entrusted with the partner- 
ship property, or with a dominion 
over it, and has dishonestly mis- 
appropriated it, or converted it to 
his own use. There is no reason 
that the case of a partner should be 
excepted from the operation of this 
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Section. Indeed there is every 
reason that it should be included in 
it. It is a question of fact whether 
there has been au entrusting^ of the 
property, or a jriving a dominion 
over it, sufficient to come within 
what is required. But if it be 
made out by the evidence that one 
partner was entrusted by his co- 
partners with property, or with a 
dominion over it, and that he had 
dishonestly misappropriated it, or 
dishonestly used it in violation of the 
mode in wliuh his trust was to be 
discharged, or of the agreement be- 
tween the parties as to the use he was 
to make of the property, he ought to 
be tried for that offence. I there- 
fore think we should say that the 
decision in the IX., Weekly Report- 
er cannot be supported, and that the 
Magistrate ought to enquire into 
the charge and determine whether, 
upon the evidence which may be 
produced before him, t here is suffi- 
cient ground for putting the ac- 
cused upon their trial. I do not 
think that we can make au order 
of that kind in the Full Bench. 
The matter will therefore stand 
over until Mr. Justice Ainslie 
returns. 


CALCUTTA HIGH COURT. 

Tie ll^A April, 1874. 

Full Bench. 

The Hon^ble Sir Richard Couch, 
Kl., Chief Justice f and the Hon^ble 
F. B. Kemp, L. S. Jackson, J, B. 
Phear, W. Markby, P. A. Glover, 
W. Ainslie, C. Pontifex, E. G. 
Birch, and G. G. Morris, Judges^ 
The Queen 
versus 

Mauohed Huaiatoon Shah, 
AppellanL 

Alternative Charge — False Evidence 

—Act XLV. 0/I86O Sec. 193. 

Held by tho majority (Jackson, J., dis^ 
denting) that a charge framed on tho model 
given in Sch. III. of the Code of Criminal 
Procedure charging the accused upon two 
charges with having made contradictory 
statements in the coarse of judicial proceed- 
ings under Seotion 193, Penal Code, is a 
good charge^ and that (Phear and Jackson, 
JJ., dissenting) the Court or Jury, if convict- 
ing, need not by direct evidence 6nd which 
of the two statements is false ; — all that is 
necessary being that the Court or Jury should 
find that the allegations made in the charge 
are proved. 

This case was referred to a Full 
Bench by Jackson and M liter, Jj,, 
on the nth Septemier 1873, with 
the following remarks 

Jackson", J. — The question raised 
in the present case is whether the 
conviction of the prisoner is valid. 
The otfeucc of which the prisoner 
is convicted is stated in these 
words That he did, on or about 
the 23rd day of January 1873, at 
Aliporc, in the course of the trial 
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of Toolsee Dass Dutt and Mahomed 
Luteof, on a ohar;,»*e of cheating, 
state in evidence before Monlvie 
Abdool Luteof, i)e])uty Magistrate 
at Alipore, that ‘ the greater part 
of the furnilures were sent by rne 
to that house (viz., the bouto at 
Chitpore), and a small portion by 
Lelilios and Zuhoorooddeen / and 
that he did, on or about tlie i3th 
day of February 1873, at Alipore, 
3U the course ol the trial ot J. 11. 
iJelilios, Toolsee Dass Dutt, and 
Mahomed Luteef, in the ha me case 
of cheating, state in evidence before 
Moulvie AlnJool Luteef, Deputy 
Magistrate at Alipore, that ^ Ikdi- 
lies never sent any furniture of his 
own, or of any one else, to that 
house (n;r., the house at Chitpoie), 
nor was any of the furnitures in 
that house belonging to Belilios ” 
and it is said that one of these two 
contradictory statements the pri- 
soner cither knew or believed to 
be false, or did not believe to be true, 
and that he has thereby committed 
an offence punishable under Sec- 
tion 193 of the Indian Penal Code.^^ 
It is not found that one or the other 
of these statements is in fact false, 
or that cither of ^uch statements if 
false was intentionally given ; but 
the conviction manifestly rests up- 
on the simple circumstance that 
the two statements are contradic- 
tory one of the other. It has lieen 
contended that neither Section 193 
or Section 72 of the Indian Penal 
Code, nor any provision of the 
Criminal Procedure Code of l87^-b 


j justifies sucdi conviction. There is 
a Ruling of the Full Bench in G, 
W. 11., Criminal Rulings, p. 65, 
which supports the conviction, hut 
the authority of that* decision has 
been (piestioned in several later 
casc?s, r/'j., the case of (ineen i’. 
Mati Kliowa in 3, B. L. R., Cr. 
App. Juris., p. 88 llie case of 
Queen v. Nomal in 4, B. L. R., 
Criminal Ruling, p. 9 ;t in 9, 
W. R., pp. 25 and 54 , and in 12, 
W. R., p. II, For myself 1 feel bound 
to say that I always entertained 
the oojdrary opinion. I expressed 
that opinion on the occasion of a 
case coming before the English 
Committee of this Court in 1862, 
the papers of which case are append- 
ed to this record. It may he sug- 
gested that this reference is not ne- 
cessary, inasmuch as the decision 
of the Full Bench is partly based 
on the terms of Section 381 of the 
old Code of Criminal Procedure, 
which is no lon'.»er in force; but I 
think it cannot be denied that if 
the reasoning of Sir Barnes Pea- 
cock in that case is carried to its 
full extent, it will also hold good 
under the new Code of Criminal 
Procedure. It is also pointed out 
tliat Schedule 8 annexed to the 
Procedure Code contains the form 
of an alternative charge under Sec- 
tion 103, and from this it may be 
supposed that the intention of the 
Legitlature Avas to make a convic* 

* 12, W. R., Or , 31. 

t 12, W. K.,Cr., 69. 
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tion in that form perfectly good. 
As at present advised, I think this 
is not so ; aaid on all considerations 
I think this matter should be refer- 
red to a Full Bench for an authori- 
tativc ruling. 

Mittkh, J. — I agree in the order 
of reference. 1 do not wish, how- 
ever, to express any opinion upon 
the point in question. 

77te judgments of the Full Bench 
were delivered as follows : — 

Mouius, J. — I think it sufficient 
to say upon this reference that, in 
my opinion, the conviction arrived 
at by the Jury upon two charges 
framed in the alternative form, ac- 
cording to the model given in Sche- 
dule 3 of the Criminal Procedure 
Code, is good in law. It seems to 
me that the two statements embo- 
died in each charge, which were 
made by this prisoner, must be 
taken together, and that when so 
taken together they comprehend 
the specific ullence of intentioually 
giving false evidence in a stage of 
a judicial proceeding. It is possi- 
ble that each of the statements, and 
not one of them merely, was in it- 
self false, and that taken f-ingly 
each might have afforded good 
ground for a distinct charge of an 
offence under Section 193 of tlie 
Penal Code ; but this course was 
not followed. The simpler course 
allowed by the law was adopted of 
framing a charge containing two 
contradictory statements of S'Uch a 
nature that the two, when Liken in 
combination^ dlisclosed the specific 


I offence of inlciitionully giving false 
evidence. It must be matter of 
evidence whether the contradictory 
statements contained in the charge 
are per se so irreconcilalde that 
one of them is necessarily false, 
and also that the prisoner, in mak* 
ing thorn intentionally, spoke 
falsely in regard to one of them. 
This it is tlie province of the* Jury 
or CoLut to determine, and in the 
present instance the Jury liad no 
diJIiculty in arriving at such a de- 
tonnination. It seems clear that 
the ne.w Code of Criminal Proce- 
dure has expressly contemplated 
and, indeed, provided for this re- 
sult. When Section 442 provides 
that the charge may be in the 
form given in the 3rd Schedule, 
and when the 3rd Schedule gives 
an alternative form of charge in 
these words “ that you, on or about 
(such a date aud place), in the 
course of the enquiry into (such a 
matter), and before (such an officer', 
stated in evidence (such and such 
words), and that you, ou or about 
(such another date and place), in 
the course of the trial of (so and 
so), before (such an officer) stated 
in evidence (such and such other 
words one of which statements 
you either know or believed to bo 
false, or did not believe to be true, 
and thereby committed an offence 
punishable under Section 193 of 
the Indian Penal Code/^ I cannot 
but hold that if those statements 
are radically contradictory one of 
the other, so that the contradiction 
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involves of necessity a falsehood, 
and it be proved that the deponent 
littered them, and that he by so 
doiujL' deliberately intended to speak 
falsely, the substantive offence of 
intentionally g-iving false evidence 
in a stage of a judicial proceeding 
is thereby established, and no need 
exists to determine by distinct evi*- 
deuce which one of the two state- 
ments is absolutely false. No doubt, 
strictly speaking, this form of 
charge is not an alternative charge 
ill the sense contemplated by Sec- 
tion 45 Criminal Procedure Code* 
This is not a case where two or 
more offences are disclosed by the 
single act or set of acts committed, 
or rather alleged to have been com- 
mitted, by the accused, and it is 
doubtful what particular offence in 
law can be found on the facts 
proved ; but the alternative consists 
in this that of two statements made 
by the accused, one or other of them, 
it does not m«'itter which, inasmuch 
as the two involve an absolute con- 
tradiction, must be of such a nature 
that the person making it either 
knew or believed it to be false, or 
did not believe it to be true. It is, 
as already said, expressly to meet 
this particular kind of offence that 
Schedule A contains a speciKc form 
described as a form for alterna- 
tive charges on Section 198'^ of the 
Indian Penal Code. If it were in- 
tended that the Jury or Court 
should find which of the two state- 
ments set out in the charge was 
false, not only would this form be 


cumbrous and unmeaning as an al- 
ternative form, but the force of 
the two contradictory statements 
in combination would be entirely 
lost, so as to enable fcuch Jury or 
Court to determine that the ac- 
cused knew or believed one of the 
statements to be false, or did not 
believe it to be true, and that he 
thereby committed an offence under 
Section 193 ot the Indian Penal 
Code. 

Birch, J. — I concur with Mr. 
Justice Morris. 

Ainslie, J. — I am also of opini- 
on that the conviction on a charge 
framed in the form given in the 
3rd Schedule of Act X. of 1872 is 
good, although it may not declare 
which of the two statements set 
out in the charge is false. By 
Section 442 of the Act, a charge? 
in that particular form is declared 
to be a good and valid charge. If 
it is a good charge to try a man on, 
it appears to me to follow of neces- 
sity that it must be a good charge 
to convict him on ; and there is no- 
thing in Section 461 which requires 
that the circumstances which con- 
stitute the offence should be set out 
in the conviction. 

It appears to me that this is not 
a case which comes under the second 
part of the Section, which refers to 
offences punishable under different 
Sections, or parts of a Section, of 
the Penal Code, but that it falls 
under the first part of Section 461. 
If the Court comes to the conclu-* 
sion that the accused person must 
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of necessity have given false evi- 
dence, it is sufticient, under the 
first part of Section 461, to state 
in the conviction that he has given 
false evidence, and is therefore 
punishable under Section 193 of 
the Penal Code. 

Markby, J. — I am of opinion 
that a conviction in the form in 
which this prisoner has been con- 
victed upon a uhcarge in the same 
form is good in law. 

It appears to me that this is a 
case to which the second Clause of 
Section 461 has no application. 
The offence of which the prisoner 
has been convicted is giving false 
evidence, and the Section of the 
Penal Code under which he has been 
convicted is Section 193. There 
is no necessity, therefore, for re- 
sorting to the alternative given in 
the second Clause of Section 461, 
and it need not be further consi- 
dered. 

Nor does it appear to me that 
Section 455 has any application 
either. There was not in this case 
** a single act or set of acts of such 
a nature that it was doubtful which 
of several otteoces the facts which 
could be proved would constitute.” 
The facts which could be proved, 
even if they are to be treated as a 
single set of acts, could only con- 
stitute the offence of giving false 
evidence under Section 193, and 
no other. 

The only question which it ap* 
pears to me that we have to con- 
sider in this case is, whether a 


charge in this form is sufficient- 
If it is sufficient, then it appears 
to me to follow as a matter of 
course that a conviction which fol- 
lows the words of the charge must 
be good also. And whatever might 
otherwise be my opinion in the 
matter, I think we are precluded 
from saying that this is not a good 
charge, seeing that it is in the very 
form given by the 3rd Schedule, 
and the Act provides (Section 442) 
that the charge may be in the form 
therein given. 

It is said that the Legislature 
will thus, by the form in which 
they have drawn the charge, have 
altered the definition of the offence 
of giving false evidence as given 
under the Penal Code, which was 
not their intention. I am not 
sure that this is the effect of what 
has been done. But even if it is 
so, the Legislature must 1 think be 
taken to have been aware, when 
they laid down these forms authori- 
tatively, that the form in which a 
charge is laid does affect materially 
the evidence which is necessary to 
support it : and that by changing 
the evidence which is necessary to 
support a conviction for an of- 
fence, the nature of the offence it- 
self may sometimes be changed. 

1 think there could not be here 
any accidental omission or over- 
sight. This fo 4 *m of charge must 
have been given to meet this very 
case. 1 think, therefore, 1 am 
bound to consider thU to be a good 
charge, and to apply to it tiie U8U« 
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nl rule wl)i(‘h 1 understand to be 
this : that a ehaii^e is [)roved when 
all the material averments in it 
are proved. Here the finding is 
that all the averments are true, 
and a eonvietion in these terms is 
eertainly a i;o()d conviction, thou<>;h 
I sliould have thought it equally 
^ood if it had merely been that the 
prisoner was guilty of giving* false 
evidence, as that would have been 
ecpiivalent to a Uncling that the 
charge as laid was proved. 

PllKAR, J. — The matter before us 
entirely depends upon the right con- 
struction to be placed upon certain 
portions of the existing Criminal 
Procedure Code ; and if, in consi- 
dering the question which has been 
pat to us ill this reference, we were 
restricted from travellingheyondthe 
limits of the actual text of that 
Code, 1 think 1 should be led with- 
out dilllculty to the opinion that 
the V(‘rdiet of the jury ought not 
merely to find that the one or the 
other branch of tlic alternative 
charge made against the prisoner j 
in the present case is true, hut 
ought to specify which of the tw'o 
branches is true. 

The charge is a statement, express 
and implied (Sections 4o9, 440) of 
the facts which the jirosecution 
undertakes to establish by evidence 
against the accused, and several 
Sections of the Code are directed to 
enacting that it shall generally be 
precise, single, and unambiguous. 

The prosecution may (with cer- 
tain limitation) at one and the 


.same t rial olTer to the jury several 
views of the facts, either of one, so 
to speak, criminal occurrence or of 
several criminal occurr^ces, accord- 
ing to which views tfie prisoner\s 
conduct in each occurrence amounts 
to the commission of a correspond- 
ing otVence (Sections 45ii, 453, 454, 
45*).) If these arc several views of 
the saaie occurrence, then theoflence 
varies witli the Section, or part of 
a Section, w'ithiii which the par- 
ticular view brings it: if they are 
views of several occurrences, then 
the corresponding otfonces may fall 
Avithin the same Section. And it 
i.s important in reference to a Full 

I Bench decision, Avhicli ivill be 
presently mentioned, to bear this 
distinction in mind. 

I These several view's of the facts 
shouM generally he exhibited in a 
succession of distinct charges (Sec- 
tion 454), but (in the case at any 
rate of their being only alternative 
.st.atements of one criminal occur- 
rence) tliey may be put in the 
shape of an alternative charge 
(Section 455 explained by tbe il- 
lustration). 

And whether alternative views 
of the facts of one criminal occur- 
rence arc exhibited in a series of 
charges, or in one alternative charge, 
if the Court is doulffal which is 
established by the evidence, it must 
expressly say so, and in that event 
will pass judgment in the alterna- 
tive according to Section 72 of the 
Penal Code (para. 2, Section 461). 
In all other cases it would seem, at 
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Act No. XI. of 1874. 


Passed by the Governor General 
OF India in Council. 

{Received the assent of (he Governor 
General on the ^oth Majj J874.) 


An Act (o amoMdihe Code of Crimi- 
nal Procedure. 


Por the purpose of .Tinonding; 

the Code ofCriini- 
Trcamblo. nal Procedure ; Ifc is 
hereby enacted as 

follows : — 


1, III section two, alter llic 

fourth para^rajdi, the 
AmpTiflment . i. n i • 

of sectiou followin*^' shall be lu- 


serted, (namely) : — 
The cases in which the Police 
may arrest without warrant or not, 
ill the ca^e of each of[cnce under 
,|hc Indian Penal Code or any other 
iaw referred to in section eiglit , 
whether a warrant or a summons 
shall ordinarily issue in the first 
instance, 

whether the offence is bailable or 
not, and 

the Court by which the offence 
is triable, 

arc indicated respectively by the 
third, fourth, fifth and seventh 
columns of the fourth schedule 
hereto nnnexed.^^ 

2. To section four the following 
Addition to clause sliall be added 
*• (uamcly) 

“ In every part of this CoJe, 
excejit where a contrary intention 


appears from the context, words 
which refer to acts done extend also 
to illegal omissions.” 

3. To sections eighteen and 
thirty-six, the fol- 

Araendment WOvds shall 

of sectioua 13 , v i 

aud 30 . be added (name- 

ly) 

"or if ho think further enquiry 
or additional evidence upon any 
point bearing upon the guilt or 
innocence of the accused person to 
ho neces.sary, lie may direct such 
ciKpiiry or evidence to be made or 
taken.^^ 


4. In section thirty- nine, after 

the word limits,” 
following words 
shall be inserted 
(namely); "and may, with the 

previous sanction of the Governor 
General in Council, declare any 
local area to be a District.^' 

5. To section forty-two, the 

following clause shall 

b') 

" With the previous sanction of 
the Governor General in Council, 
the Local Government may dele- 
gate, with such limitations as it 
may think proper, to any officer 
under its control, the power con- 
ferred by the first clause of this 
section/^ 

C, In section forty-four and the 
first paragraph of 

Amendment 

of sections 44 scction forty-sevcn, 
the word "criminal’*,, 
shall he omitted. 
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7. To section forty-six, the fol- 
lowing illustration 
BballbeaddedCname- 

Jy) 

Plusiration , — A Magistrate of 
the third class having jurisdiction 
finds an accused person guilty, but 
considers that he ought to receive 
a more severe punishment than 
imprisonment for a term of one 
month, or a fine of fifty rupees. 
On recording the finding, submit- 
ting the proceedings and forward- 
ing the accused to the Magistrate 
of the District, such Magistrate 
may pass a sentence on the accused 
including solitary confinement and 
whipping/' 


8. In section fifty-nine, after 
the word Court/' 
the words “ inferior 
to a Court of Session’* 
shall be inserted. 


Amendracut 
of Bection 


to 


To the second paragraph of 
section sixty-tbree, 
the following words 
shall be added 

(namely) : — 


Addition 
Bcctlou 63 . 


Provided that such direction 
be not repugnant to any direction 
previously issued under the twenty- 
fourth and twenty-fifth of Victoria, 
cap. 104, section fifteen, or under 
section sixty-four of this Code." 


Proviso of 
Boction 64 re- 
pealed. 

pealed. 


10. In section 
sixty-four, the pro- 
viso shall be re- 


Power to . 11 - After section 
transfer crimi' sixty-four, the fol- 
nal caaesj from , . , . 1 1 1 

one JliKh Court lovvmg section shall be 

to another. inserted^(namely) : — 

“ 64A. Whenever k appears to 
the Governor General in Council 
that it will promote the ends of 
justice or tend to the general con- 
venience of parties or witnesses, he 
may, by notification in the Gazette 
of India, direct the transfer of any 
particular criminal case or appeal 
from one High Court to another 
High Court, or from any Criminal 
Court subordinate to one High 
Court to any other Criminal Court 
of equal or superior jurisdiction 
subordinate to another High Court. 

And the Court to which such 
case or appeal is transferred shall 
deal wuth the sarhc as it it had been 
originally instituted in or presented 
to such Court." 

12. For the second paragraph 
of section seventy- 

Amendmput following 

of section ib, ' . ^ 

shall be substituted 
(namely) : — 

When the offence, or one of the 
offences, complained of is punish- 
able with death or transportation 
For life, the commitment shall be 
to the High Court. 

‘‘ And where any person so com- 
mitted is charged with several of- 
fences, of which one is punishable 
with death or transportation and 
the other with a less punishment, 
and the High Court considers that 
he should not be tried for the of- 
fence punishable with death or 
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transportation, the High Court may 
nevertheless try him for the other 
offence/^ 


13, In secti on one hundreJ and 
eighty-six, for the 
»«ras“ charge be. 
fore any Criminal 
Court with an offence the follow- 
ing words shall be substituted 
(namely) : — 

accused in any Criminal Court 
of an offence/^ 


14. In section one hundred and 
ninety-live, lixpla- 
f in., for the 

of Bcction li)0, ' 

Explanation word ^caiinot/ the 

Avords shall not 
ordinaiily^^ shall be substituted. 


1 5. To section two hundred Jind 
two, clause tirst, the 
Boction 202. following words shall 
be added (namely) : 
unless the Magistrate is satislied 
that such Government Pleader or 
other person is already aware of the 
commitment and the form of the 
charge.'^ 


16. To section two h undred and 
sixteen, the follow- 

Aclditiou to iim explanation shall 
flection 2 It). » i 

be added (namely): — 

^^Explanation HI.— The charge 
shall be prepared as soon as the 
Magistrate is of opinion that a 
primd facie case has been established 
against the accused person, al- 
though the whole of the evidence 
for the prosecution may not have 
been corupleted.^^ 


17. In section two hundred and 

Amendment ‘wenty-two, f(W pa- 
of flection 222, ragraph (iO), the 
para. (10). following shall be 
substituted (namely) : — 

^^(10.) Insult with intent to 
provoke a breach of the peace un- 
der section five hundred and four, 
and criminal intimidation under 
section five hundred and six, of the 
Indian Penal Code.” 

18. In section two hundred and 


thirty-one, for ‘‘ sec- 
tion four hundred 
and seventy-two,” 
following words shall be sub- 


Ainendment 
of section 231. 


the 


stituted (namely) 

Section thirty-three, section 
four hundred and thirty-five, sec- 
tion four hundred and seventy-two, 
or section four hundred and seven- 
ty-four.” 


19. To section two hundred and 
forty-seven, the fol- 


Amendment 
of flection 247. 


lowing words shall 
be prefixed (name- 
ly) : — The person conducting tho 
prosecution shall then open his 
case, and” 

20. For tho first paragraph of 
section two hundred 

of.ecTrum‘ forty-nine, the 
foliowinsr shall be 


substituted (namely) : — 

“ When a witness is produced be- 
fore the Court of Session or before 
the High Court in the exercise of 
its original or appellate criminal 
jurisdiction, the evidence given by 
him before the committing Magis- 
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trate may, iii the discretion of the 
presidin<^ Judge, be tr(?ated as evi- 
dence ill the case, if it was duly 
taken in the presence of the accused 
person/^ 


21. In the fourth pciragraph of 
section two hundred 

of Action 263.** Sixty- three, alter 
the word “ verdict,'^ 
the words ‘^of the jurors shall 
Le inserted ; and for the fifth and 
sixth paragraphs of the same section 
the following shall be substituted 
(namely) : — 

If the Court disagrees with the 
verdict of the jurors, or of a uin jori- 
ty of the jurors, on all or any of the 
charges on which the prisoner has 
liecn tried, and considers it neces- 
sary for the ends of justice to do so, 
it may submit the case to the High 
Court. If the Court docs so, it 
shall not record judgment of ac- 
quittal or of conviction on any of 
the charges on which the prisoner 
has been tried; but it may either 
remand him to custody or admit 
him to bail. 

** The High Court shall deal with 
the case so submitted as it would 
deal with an appeal, but it may 
acquit or convict the accused pers jn 
on the facts as well as law, without 
reference to the particular cliargcs 
as to which the Court of Session 
may have disagreed with the verdict; 
and if it convict him, shall pass 
such sentence as might have been 
passed by the Court of Session." 1 


For 


A rnen<hiiont 
of Bectiou 271 . 

(namely) : — 


section two hundred 
and seventy-one, the 
following sections 
shall substituted 


Appeal from 
sentence of iSea- 
uious J udge. 


“271. Any per- 
son convicted on a 
trial held by a Ses- 
sions Judge may ap- 
peal to the High Court, 

An appeal may lie on a matter 
of fact as well as a matter of law, 
except where the conviction was 
in a trial by jury, in which case llie 
appeal shall be admissible on a 
matter of law only." 

“ 27 1 A. When any such person 
is sentenced to death, 
“>« Ses^iom f.u,t 
of death. shall give him a copy 

of the sciitonec and 
inform him that, if he wishe.s to 
appeal, his appeal must be made 
within seven days ; and the Court 
.shall delay the transmission of the 


reference hereinafter required for a 
reasonable time not exceeding seven 
days to allow of tbcaj)pcal and refer- 
ence being made at the same time. 

“ When it appears that the exe- 
cution of the sentence should not 


be delayed, the Sessions Court may 
forward the reference at once, re- 
cording its reasons for so doing.” 

“ 271B. W here the Judge.s com- 
posing the Court of 

Procediiro i n 

where Judges reference or 

Ilf (Joint of ap. revision are equally 

peal, &c, arc v v 

fipiaiiy divided, divided, the casc, 
with their opinions 
thcreoiii shall be laid before another 
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Jud^e, and such Judj^c, after s>uch 
examination and hearing as be 
thinks fit, shall deliver his opinion, 
and the judgment or order shall 
follow sueh opinion/^ 

2d. In the second paragraph of 
section two hundred 

0 f 8 lZu‘’‘ 272 l‘ scvciity-two, i'or 

the words and the 
rules of limitation shall not apply 
to appeals presented under this 
section/^ the following clause shall 
bo substituted (namely) : — ” No 
appeal shall be presented under this 
section after six months from the 
dale of the judgment oomjdaiiul of/^ 
2‘t. In the second clause of sec- 
tion two hundred 
of stuon seventy-four, tbe 

last twenty words 
shall be omitted, and to the section 
the following explanation shall be 
added (namely) : — 

Explanation. — A sentence by 
which imprisonment is a\vardod in 
default of payment of fine, is not 
a sentence by which two or more 
piinishmeuts arc combined, within 
the meaning of the second ( lause 


of this section/^ 

25, Eor section two ImndrcJ 
and seventy-six, the 
following shall be 
substituted (uarae- 


Amenclmeiit 
of section 270. 


“276. If any person atfectecl 
by a sentence or 

Copies of 

passed 

proceedmgs. . . , 

by a Criminal (/ourt 
desires to have a copy ol tlic J udge^s 
charge to the jury or of any othei 


proceeding not being thejudgment 
or order provided for by section 
four hundred and sixty-four, he 
shall, oil applying for such copy, 
he furnished tlierewith provided 
that he pay for the same, unless 
the Court, for some special reason, 
secs fit to furnish it free of cost.” 


2G. To section two hundred and 
seventy-eight, the 

Amendment l„llowing clauSCSball 

be added (namely):— 
In rejecting an appeal under 
(his section, tbe Appellate Court 
shall not enhance the sentence,” 


27. To section two hundred and 
seventy- nine, the 


Amendment 
of suction 27iK 


Amcmlraent 
of bcctioii 230. 


following wordsshall 
be added (namely): — 

^^and in eases under section two 
hundred and seventy-two, where 
the Appellate Court decides to hear 
the appeal, it shall also cause notice 
to be given to the respondent.” 

2S. To the first clause of sec- 
tion two hundred and 
eighty, the following 
words shall be add- 
ed (namely) : — 

^^or order tbe appellant to bo 
retried.” 

29. In the second paragraph of 
section two hundred 

Amendmcnfc i 

ofHectioii2U(i. niiiety-six, the 

words ‘‘ Provided 
that” shall be omitted and the fol- 
lowing words shall be added (name- 
ly) : — upon the matter of such 
complaint or of which the accused 
person has been, in the opinion of 
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the Court or Ma^ibtrate, improper 
ly discharged. 

Provided that, if in the opinion 
of such Court or Magistrate, the 
evidence shews that some other of- 
fence has been committed by the 
accused person, sucli Court or Ma- 
gistrate may direct tlie Subordinate 
Court to inquire into such oflencc.^^ 
oO. In the third paragraph of 
section two hundred 
niuety-seven, 
for the word “ in- 
conveniently'^ the word incor- 
rectly" shall be substituted. 

31* For section two hundred and 
ninety-eight, the fol- 

of slTiSs”* 

stituted (namely) : — 
298. The High Court or the 
Court of Session may direct the 
Magistrate of the District, by him- 
self or by any of the Magistrates 
subordinate to him, 

or the Magistrate of the Dis- 
trict may direct any subordinate 
Magistrate, 

^^to make further inquiry into 
any complaint which has been dis- 
missed under section one hundred 
and forty-seven." 

32. For the fourth paragraph 
of section three hun- 

of section 302. dred and two, the 
following section 
shall be substituted (namely) 

‘^302 A. In cases tried by any 
Court inferior to a Court of Ses- 
sion, where the accused person is 
sentenced to imprisonment, the 
Court shall forthwith forward him 


with a similar warrant for the 
execution of the sentence to the 
officer in charge of the jail of the 
District in which the* trial was 
held : t 

But where the accused person 
is sentenced to whipping, the 
sentence may be executed at such 
place and time as the Court may 
direct." 

33. In the third paragraph of 
. , ^ section three hun- 

Amendmftnt 

of Hectioua 311 died and eleven, af- 
aiid3lJ. word Ma- 

gistrate," the words or a Supei- 
inteudent of a Jail" shall be insert- 
ed. 

And ill the first and second 
paragraphs of section three hun- 
dred and twelve, after the word 
‘^Magistrate," the words “ or Su- 
perintendent" shall be inserted, 

31. To the first clause of sec- 
tion three hundred 

Amendment . , ^ , .i 

of section 322 . twenty-two the 

following words 
shall be added (namely), or 
grant a reprieve or respite in res- 
pect of such sentence," and the 
following clauses shall be added to 
the same section (namely) : — 

This section applies to all pu- 
nishments inflicted by the High 
ourt. Provided that nothing 
herein contained shall be deemed 
to interfere with the right of Her 
Majesty to grant pardons, re- 
prieves, respites or remissions of 
punishment : 

“ When any fine or forfeiture is 
imposed on any person for any of- 
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feoce, the Governor General in 
Council or the Local Government 
may (subject to the provisions of 
section three hundred and eight) 
direct tliat a share or proportion of 
such fine be paid over to the pro- 
secutor towards defraying his ex- 
penses, as the Governor General in 
Council or the Local Government 
thinks fit/^ 


35. After the second paragrapli 
of section three Inm- 

of s'tc'tion’m*' 

follovviniT shall be 


inserted (namely) : — 

the witness is within the local 


limits of the ordinary original cri- 
minal jurisdiction of any of the 
High Courts of Judicature at Fort 
AVilliain, Madras and Bombay, the 
Court dispensing with his personal 
attendance may direct a commission 
to any Police Magistrate within 
such limits, and such Police Magis- 
trate shall have the like power to 
compel the attendance and examina- 
tion of witnesses as he possesses for 
that purpose in cases pending be- 
fore him.’^ 

And in the third paragraph of 
the same section, for the words “ to 
which, the words ‘‘ upon whiclP^ 
shall be substituted, and for the 
words “ cause a return to he made,^^ 
the words shall examine the wit- 
ness’^ shall be substituted, and 
after the word “ Magistrate,’'’ the 
words or Police Magistrate” shall 
be inserted. 

And after the fourth paragraph 
of the same section, the following 


paragraph shall be inserted (name. 

ly) 

‘‘After any commission issued 
under this section has been duly 
executed, it shall be returned, to- 
gether with tlie deposition of the 
witness examined thereunder, to 
the Court out of whieli it issued ; 
and the commission, the veiiirn 
thereto, and the deposition of such 
witness may be used as evidence 
in the case and shall form part of 
the record.” 

30. In section three hundred 
and seventy-nine the 


Amendment 
of section 370. 


followint 


words 


shall bo omitted 
(namely), “ by or under the direc- 
tion of an oflicer in charge of a 
Police-station, or by a Police oflScer 
making an investigation.” 

37. In the second paragraph of 
section three bun- 

eight, lor the words 
“accused person,” the words “party 
or witness” shall be substituted. 

SS. In section four hundred 
and eighteen, before 
tl'e word ‘'trial” 
the words “inquiry 
or” shall he inserted ; 

and to the same section the fol- 
lowing explanation shall be added 
(namely) 

“ Explanation. — In this section 


the term ‘ property’ includes not 
only such property as has been ori- 
ginally in the possession or under 
the control of any party, but also 
any property into or for which the 
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p:ime may have boeii converted or 
exchanoed, and anytliiiii^ acquired 
l>y sueli conversion or exchange, 
^vbether immediately or otlrerwi.sc\” 

39. To section four hundred and 

twenty. five, tlie fol- 
Ariiemlmcnt , . , i n i 

of hnctiim 425 . lowing cliiusc shall be 

added (namely) : — 

“ The trial of the fact of the uu- 
soundness of mind of the accused 
person shall be deemed to be part 
of his trial before the Conrt/^ 

40. For the first sentence of the 

illustration to sec- 

Amrn.lmoiit (ion foiiv hundred 
of section 4a 1. 

and fifty- one, the 
following sliall be substituted 
(namely) : — 

“A is convicted of an offence 
under section 19G of the Indian 
Penal Code upon a charge which 
omits to state that ho knew the 
evidence which he corruptly used 
or attempted to use as true or ge- 
nuine, was false or fabricated/^ 

41. For the second paragraph 

of section four hun- 
Amendmfint i , i • j r 
of section m. Sixty-four, 

the following shall 
be Rubstitiiled (namely) : — 

The judgment or order shall be 
explained to the accused person or 
peison affected by it, and on bis 
application a copy thereof shall be 
given to him without delay free of 
cost and in his own language, if 
practicable, if not, in the language 
of the Court/^ 

And to tiie seventh paragraph of 
the same section, the following 
words shall be added; (namely) : — j 


‘^wheic such error or defect is 
in a matter not affecting the merits 
of the case/^ 

* 

4'Z, To section foiA hundred 
and sixty-six, the* f’ol- 

Addiiion to lowing chuisc shall 
Bection 'ICO*. ^ 

be added inaiiie- 

ly) ■— 

In this section tlio expressions 
^ Judge' and ‘public servant' shall 
be taken to have the meaning as- 
signed to them respectively by the 
Indian Penal Code." 

43. Chapter XXXVL (Of the 

^ ^ ITispcr^wn of unlaw* 

XXXVl,%|4i- AssienMlcs) shall 

ed to PicskIcii- dccmcd to api)ly 

cy iowua. 1 1 ^ 

to the towns of Cal- 
cutta, Madras and l^ornbay, and 
the word “ ]\ra gist rat \vherever 
it occurs iu the said chapter, shall 
be deemed to include a Magistrate 
of Police. 

44. To section five hundred 

and llirco, the fol- 

ot.frr'.s:* 

be added (namely) : 
— ‘‘And in case such penalty can- 
not be so recovered, the surety 
shall be liable, by order of sueli 
Magistrate, to imprisonment in 
the civil jail for a period not ex- 
ceeding six months." 

45. In section five hundred and 

twenty-seven, for the 

dred and twenty- 
one," the" words “ five hundred and 
twenty- one" shall be substituted. 
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U). Ill IIh' third cnliinni u{ tlu 
iuurl.l) I'I'IkmIuIl; to ' 

Amtju'lmuut i r ' 

!=dK;<liilf' IV. Lculo ui C iinii- 1 

M luimi Nos J^.^] Pi-0C('dm‘<‘, ()I)))0- 
an.] 

silo i\o. o2^y, i..r tlic 
\n)nls Shall Jiot anost without 
uarranl /' I ho uonl- “ Miw airc-t 
withniit wariMiit'' •^hall \>o sul»- 
shliitA'di and opp-t'^ilt* \(. ];)^^ 

h'l tho Word Oil to/’ tlio u.ird'' 

^ May aric’sl v\ith(,u( waiiaiit" 
T'ludl h'* JOihstll n/ii-d. 


47, in this Act, *^KCctioi/ 
JnU-ri.r' i'iL.oi nicans soctioii of tlie 

..t ■*uvci->n (\)dc uf Criuuual 

Pi need 111 

And all ;-('(tu-cncfs to tlie Code of 
CiJiiiinal Procedure 
lat. u'!u. .to made in Acts lierc- 

< (nil- (Ml iiiii 

Tiril t'.iui' . 1 oiorc jiast^ed »*r licre- 

a(t<ir to he passed 
sjiall ho ic; as if inatii' to su(di 
( ’ode ;o' mo i'‘d I'V th i ^ Act. 




Ih-rnpt nf TtIF. T.FCJ.U. f'OMPANJON. 


^^uh^(yri'p turns. 


NaiDuH Amount 

Lalhluii, Esq.. J ndije , Jjorsad, 

(iujcraf, . ... K^. 10 

(Jliundi'r Naraiii M, A , Uv- 

})t(fu Klutolneah ^ ... Rs. 10 

.) n’:' 4 imnat.li Idiaram, Dcpufif 

Vahllcid Afjcnt ^ (Adielwur, Son(jliiid^ Kat- 
fi/trar, ]{s. JO 

ljli()i)])un ( duiiuler Alookorjca, Moon- 
s/jf ()/' K/tou/nt'ij/i, ... Rs. 10 

\’ A Narasiiijaraij/(*, Dislnct Moou- 

STjf, llvrhauipurc . Miohi/s Pn-sif/n/r//. .. Rs. :3 
IJaion Ch III id (‘T (^(jornar Mittor, ^ L/dU touiil 

M (ion^ti !f. !n^rt\ . . ... R.^, 5 

J ( /Mu!i]c-,sl)',jiy, iv-q., Vu^tdci , CJn<J Co'fO't . 

La/mrc, . ... I vs. T) 

Kirkj'a, trick, T^isfj . hAln . Ks 5 

iiaOfo, Gnopci^ Nalli Mo(»Lt“rjiaq Vh>idt‘i\ 

JIi(]h Vmn'K C(ilcutf<i, ... ... Ivs. 5 

lkil»o!> Moninotlio Nalli Chat tcijr-a^, late 

IMoonsiff of Mfnurk'junfjc. ... Rs, 0 

Ikikno RaiLi Lall (d)o\\dr\ , PleadtT, Moon- 

, Khoidneu/i , .. ... R‘s. 10 

All. (k V Ramakrisl iia Row, Srrvvdvtiha/f lis. 5 
Ml. A. A onkrnya Jkiutuiii, /Waz/^v', Dis- 
trict (\)U)'t, XetioK', ... Rs a 

Rakoo Molu-iulia TS'arayon TIanorjoa, 

i ‘leader Jud(je*s Vuraeah , ... Iv.s. 5 

Air. \ . Ki’U''l na^w ani y I}'or, hi.sfrjct Mi'un- 

sij) s Df-cil. ... ... Rs. T) 

Rakoo ^Sliaioi];; Rr-jsaud f ’Iiatlcijoa, 

rtf^dilrCj ludije'^ Voitri, lie jj/lilj/, .. Rs^. 5 
RauKi'^u am V, Ik'^q., f^()n.nn»sian}iefs (tjjice, 

.. R.-^. k 

Jkikoo IJanov Afadlmk Ram‘rj(‘;i, J^leadeCj 

rainporCj ... ... ... ' Rs. 5 

JlaljiM) R-ajiiarajTi Vleuder, Ciwiai, . > Us. 5 

Ralmo Ainindo (Jiiufidcr ARmlveijua, I 

rlrcideVj <\ndai^ ... ; Rs. o 

S(‘iajood(‘cn Klian, Pleader, O. /i., 

Lucknoir, ... . . .. ! Rs 5 

j\ Siir;i})pi.di, Esrj , Tt^hildar^ }^amfnf \ 

Sulew District, .. .. | Rs. 5 

I’akoo Kfdar Nalli Cliatierjea, rieader^ ! 

Seranijiore, .. ... ... ' Rs. 5 

lialuio Sro('rnni. Vhadcr, Delhi, . . ! Rs. •*> 

T.alla Gndhari Lall, Pleader, Delhi, ... ! Rs. 5 

AToonsln F>ha^A*nni Persaud; Oonao, ■ 

(hnih, .. ... ... j Rs. 5 
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i 
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j April, 1874. 

' December, 1874. 
i Do. 

1 
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OHAPTEB I. 

THE PROVINCE OP CRIMI. 
NAL LAW* 

The object of this chapter is 
to sho?r what is the subject-mat- 
ter to which criminal law relates, 
and what are the component parts 
of which by the nature of the 
case it must consist. Firsts then^ 
what is a law, and what is a 
crime ? 

A law is a command enjoining 
a course of conduct. A command 
is an intimation from a stronger 
to a weaker rational being, that 
if the weaker does or forbears to 
do some specified thing the 
stronger will injure or hurt 
him.* A crime is an act of dis- 
obedience to a law forbidden 
under pain of punishment. It 
follows from these definitions that 
all laws are in one sense criminal, 
for by the definitions they must 
be commands, and any command 
may be disobeyed. 

This consequence may appear 
paradoxical, but it is true. To 
common apprehension, the laws 
of inheritance are absolutely un- 
related to the criminal law, yet> 
in fact, they repose upon it. 
Thus the law is that the eldest 
son is heir-at-law to his father. 
This means that all persons, 

* Au8tlu*B Prov. o£ Jurkprudence, Leet. I. 


except the eldest son o\ 
be has oue-^ 
manded by the sovereig'^ 
not to exercise proprietary rights 
over the laud which betonged to 
him, unless they can show a title to 
do so. If they should exercise 
such rights and should fail to show 
such a title, the sovereign would 
command tlie sheriff to give pos- 
session of the land to the heir- 
at-law, and to make the intruder 
pay the costs of the suit ; and if 
the sheriff should fail to execute 
that command, he would be 
liable to punishment (amongst 
other things) by an indictment 
for not obeying the lawful com- 
mands of the sovereign, and to 
fine and imprisonment on convic- 
tion under that indictment. Thus, 
the ultimate meaning of the 
phrase, By law the eldest sou 
is heir to the father,^’ is, that the 
sovereigu commands all persons 
to act upon that rule, and will, 
if necessary, force them by the 
terror of legal punishment to do 
so. Legal maxims may appear 
to stand even further from the 
criminal law than the law of in- 
dieritance. It may be said the 
maxim that the king never dies 
is part of the law of England, but 
how can this be resolved into a 
command ? The answer is, that 
this and other maxims of the 
same kind are to a great extent 


a 
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subject to the iirill of courts of 
justice, which are entrusted by 
the tacit consent of the sovereign 
power with a certain discretion 
in their interpretation, and are 
to that extent legislators. To 
the extent of that discretion these 
maxims are certainly not laws 
at all, but beyond that discretion 
they are laws and tnight be pe- 
nally enforced. If, for example, 
a judge, being called upon to 
apply to a giveu case the maxim 
that the king never dies, were 
expressly to refuse to do so, that 
refusal might be evidence of 
judicial misconduct for which he 
might be made answerable by 
impeachment or by a criminal 
information. The extreme im- 
probability of the case has noth- 
ing to do with the justice of the 
.principle. The general doctrine 
well established in English law, 
that it is a misdemeanor to dis- 
obey the lawful commands of the 
king or the provisions of a public 
act of parliament, is in exact 
accordance with it. 

Though the notions of law and 
crime are thus, in reality, corre- 
lative and co-extensive, and 
though the phrase ** criminal 
law^^ may thus bo accused of 
tautology, it may be and gene- 
rally is used in a sense definite 
enough for practical purposes, 


but much narrower. Laws rela- 
ting to murder, theft, or robbery, 
would be included under the 
head of criminal lav^; wjiilst 
those which refer to contracts, 
inheritance, administration, ship- 
ping, landlord and tenant, and the 
like, would not. What, then, is 
and what ought to be the principle 
of this distinction? The first 
question must be answered by re- 
ference to the common use of 
language, the second by refer- 
ence to the nature of the things 
to be classified. According to 
the common use of language, 
a crime means something more 
than mere disobedience to law : 
it means an act which is both 
forbidden by law and revolt- 
ing to the moral sentiments of 
society. Robbery or murder 
would, in common language, be 
described as crimes, but a tri- 
fiiug offence against the reve- 
nue laws would not ; but this way 
of using language, though vivid, 
is obviously altogether indefinite. 
For example, it is agreed on all 
hands that murder is, in the 
popular use of language, a crime, 
but what in the popular use of 
language is a murder? Many 
acts which the law qualifies by 
that name would excite little or 
no feeling of moral detestation. 
In many states and classes of so- 
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ciety they might excite the reverse. 
For example^ a maa in a fair duel 
shoots another for seducing his 
sister. An American soldier^ in 
the war of Independence, rescues 
a brother insurgent by shooting 
an English soldier who had cap- 
tured him. A man shooting at 
a domestic fowl with intent to 
steal, accidentally wounds a per- 
son with a stray shot corn, and 
the wounded man dies of lock- 
jaw six months afterwards. A 
midwife puts to death a mons- 
trous birth which, though it had 
human shape, could not have 
lived to maturity. Two lovers 
agree to poison themselves to- 
gether, one provides the poison, 
each partakes of it, the one who 
provided it recovers. Each of 
these cases is a case of wilful 
murder; each, therefore, is a 
capital crime, but in a moral 
point of view they differ endless- 
ly ; and whilst the common use 
of language might describe some 
of them as crimes, it would des- 
cribe others as errors, and possi- 
bly approve of some as virtuous 
acts. It is clear, therefore, that 
the popular use of language 
throws no light on the question 
what sort of violations of law 
are emhpatically crimes. 

When we inquire what ought 
to be the principle on which the 
question should be determined. 


we must look at the nature of 
the things to be classified ; and 
here a broad distinction suggests 
itself. Though all laws are com- 
mands, and as such may bo 
broken, yet it is not every breach 
of every law by every person in 
every capacity for which punish- 
ments are provided. In the case 
just mentioned of the law of in- 
heritance, the law issues a variety 
of commands in reference to the 
property of the dead man. It 
commands all persons, except the 
heir-at-law, to abstain from it 
without special grounds. It com- 
mands the judges to adjudicate 
upon the existence of those spe- 
cial grounds, if lawfully required 
to do so, and it commands the 
sheriff to enforce the judgment 
which they deliver. The com- 
mands to the judges and the 
sheriff would in case of need be 
enforced by punishments, but the 
general command to the world at 
large, to abstain from intermedd- 
ling, is in general enforced only 
by the circumstance that, if men 
do intermeddle, they will have to 
pay damages and costs to the law- 
ful heir. Unless their misconduct 
assumes such a form as to become 
theft, or some other act specifi- 
cally forbidden under a specific 
sanction, it is not punished at all. 

The definition of crimes' may, 
therefore, bo conveniently res- 
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tricted to acts forbidden by the 
lav under pain of punishment. 
This definition, hoveyer, requires 
further explanation ; for what, 
it may be asked, is a punishment? 
Every command involves a sanc- 
tion, and thus every law forbids 
every act, which it forbids at all, 
under pain of punishment. This 
makes it necessary to give a de- 
finition of punishments as dis- 
tinguished from sanctions. 

The sanctions of all laws of 
every kind will be found to fall 
under two great heads : those 
who disobey them may be forced 
to indemnify a third person either 
by damages or by specific perfor- 
mance, or they may themselves 
be subjected to some suffering. 
In each case the legislator en- 
forces his commands by sanc- 
tions, but in the first case the 
sanction is imposed entirely for 
the sake of the' injured party. 
Its enforcement is in his discre- 
tion, and for his advantage. In 
the second, the sanction consists 
in suffering imposed on the per- 
son disobeyhig. It is imposed 
for public purposes, and has no 
direct reference to the interests 
of the person injured by the act 
punished. Punishments are thus 
sanctions, but they are sanctfons 
imposed for the public, and at the 
discretion and by the direction of 
those who represent the puUic. 


It may be worth while to 
observe that there is a distinction 
between a punishment^ and a 
penalty. The legislates tome- 
times chooses to deter men from 
particular courses of conduct, 
not by affixing a specific pnuish- 
raent to acts done in pursuance 
of them, but by providing either 
that any one who pleases, or that 
particular persons, if they please, 
may regard such acts in the 
light of private wrongs, and 
recover a specific indemnity in 
respect of them. This is the 
case with all statutes which autho- 
rize common informers to sue 
for penalties in respect of breaches 
of law, and also with regard to 
some of the provisions of the 
Revenue Acts, under which the 
Attorney-General can proceed, 
if he thinks fit, as for a penalty. 
Penalties differ from punishments 
in the fact, that they arc enforeed 
at the discretion and for the bene- 
fit of the informer. They differ 
from damages in the fact that no 
personal injury has been done to 
the informer, and that the penalty 
which he recovers is in substance 
a reward for his vigilance in 
detecting a breach of the law, 
and not an indemnity for perso- 
nal loss sustained by it. 

This account of the province of 
criminal law is confirmed by 
several judicial decisious. The 
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act by which parties to a suit 
are rendered competent witnesses 
does not apply to criminal pro- 
ceedings/^ and the question has 
several times arisen, whether a 
particular proceeding was crimi- 
nal within the meaning of the 
act. The result of the cases 
appears to be, that the infliction 
of punishment in the sense of 
the word just given is the true 
test by which criminal arc dis- 
tinguished from civil proceedings, 
and that the moral nature of the 
act has nothing to do with the 
question.* 

Crimes being thus dedned as 
acts punished by law, criminal 
law may be defined as that part of 
the law which relates to crimes, 
and it will at once become appa- 
rent that these definitions extend 
the sphere of criminal law con- 
siderably beyond the narrow 
routine of tlie cases which usually 
occupy the criminal courts. In 
this country an immense mass of 
aiOfairs, which in other parts of 
the world fall under the head of 
civil administration, are transact- 
ed by the help of the criminal 
law. For example, the law of 
nuisances is a branch of the crimi- 
nal law. A public nuisance is a 

* Ati-Oen. v. RadlofiP, 10 Etch. 84. Com- 
pare CatteU V. Iresoii, 27 L, J. 3f. C. 16*7. 
In Berrj'a case, Bell, Gr. Ca. 68, it was 
held that a boatardy aummoos ia not a cri- 
minol proceeding. 


misdemeanor punishable by fine 
and imprisonment, and it consists 
in doing anything which is an an- 
noyance to all the Queen's sub- 
jects. It is under this head that 
questions about the legality of 
carrying on particular trades in 
particular situations, the liability 
to repair highways, and the suffi- 
ciency of their state of repair, 
the lawfulness of erections in 
rirers, on the sea-coast, or on or 
near bridges, and thb like, arc 
decided. The remedy for impro- 
per conduct in these respects is 
an indictment on which the offen- 
der is tried as on any other cri- 
minal charge. If he is convicted, 
an opportunity is in practice 
given him of abating the nui- 
sance ; but if he failed to do so, 
substantial punishment would be 
inflicted. This peculiarity ,ia our 
system may be traced to histori- 
cal causes, which are more largely 
referred to and illustrated below. 
It is sufficieut in this place to 
observe that they illustrate the 
general proposition, that the pro- 
vince of criminal law must not 
be supposed to be restricted to 
those acts which popular langu- 
age would describe as crimes, but 
that it extends to every act, no 
matter what its moral quality 
may 1)e, which the law hu for- 
bidden, and to which it has affix- 
ed a punishment. 
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PenaP^ would be a better 
pbrasG than criniinaP’ law, as it 
points out with greater emphasis 
the specific mark by which the pro- 
vince of law to which it applies is 
distinguished from otlier pro- 
vinces j for the distinction arises 
not from the nature of the acts 
contemplated, but from the man- 
ner in which they are treated. 
Crimes frequently come under 
the cognizance of the law not 
only as crimes, but for other 
purposes, and as such form the 
subject-matter of laws which are 
not, in any sense of the word, 
penal. Many crimes, for example, 
are civil injuries, and as such 
may be made the subject of ac- 
tions for damages independently 
of penal proceedings. This is 
the case with most assaults, with 
libels, and with some kinds of 
frauds. A person committing 
such acts may either be punished 
on conviction on an indictment, 
or compelled to pay damages, on 
a verdict in a civil action. The 
act remains the same in each case, 
though the consequences which 
it involves differ according to the 
mode in which it is treated. 

This simple view of the matter 
avoids the difficulty, which has 
exercised some ingenuity, of 
attempting to distinguish between 
crimes and torts. The two 
terms do not exclude each other. 


and, therefore, cannot be dis- 
tinguished. To ask whether an 
act is a crime or a tor|, is like 
asking whether a man is# a hus- 
band or a brother. Whatever is 
within the scope of the penal 
law is a crime ; whatever is a 
ground for a claim of damages, 
as for an iiyury, is a tort : but 
there is no reason why the same 
act should not belong to both 
classes, and many acts do. Indeed, 
crimes may come under the 
cognizance of the law neither as 
crimes nor as torts. For examjde, 
bigamy is a cause of divorce; 
arson, by the party insured, 
would be a good defence by an 
insurance company to au action 
on a policy. In each of these 
cases, a crime would be judicially 
proved before a court of justice ; 
yet the crime would be viewed 
by the court neither as a crime 
nor as a tort, but simply as au 
act affecting the status or the 
money liability of other persons. 
It follows from this that the 
consequences charged upon an 
act by law, and not the nature 
of the act itself, is the specific 
difference by which crimes are 
distinguished. 

Such being, in general, the 
nature of crimes and of criminal 
law, what are the elements of 
which, from the nature of the 
case, it must be composed ? The 
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first and chief division is twofold. 
Every system of criminal law 
must be composed, of laws 
forbidding specified acts under 
specified punishments; and, se~ 
condlyy of laws by which these 
general provisions may he applied 
to particular cases. The first of 
these divisions may be described 
as the law of crimes and punish- 
ments ; the second as the law of 
criminal procedure. 

The law of crimes and punish- 
ments must consist of three 
parts : first, General principles, 
determining what are the ele- 
ments which must concur in order 
to constitute an act of disobe- 
dience to a law ; secondly, Defi- 
nitions of crimes ; and, thirdly. 
The apportionment of punish- 
ment. 

The law of criminal procedure 
consists of four parts — first. The 
preliminary proceedings ; includ- 
ing the taking security, by im- 
prisonment or otherwise, for the 
appearance at the trial of the 
suspected person, the collection 
of evidence against him (called, 
in the French system, the ins- 
truction of the process), and his 
formal accusation ; secondly, The 
regulation of the trial ; thirdly. 
The rules governing the evidence 
produced at the trial ; and, fourth- 
ly. The infliction of punishment. 
These divisions are inherent in 


the subject, and must exist, under 
some form or other, in every 
nation, and under every conceiv- 
able system. 

Independently of these broad 
general divisions, which must 
apply to every legal system >vhat- 
ever, certain features, peculiar 
to each particular system, afiect 
the character of every part of it. 
The skeleton of the criminal 
law, in every country, is on the 
same general plan ; but the shape 
of the members, their proportion- 
ate importance, and general ap- 
pearance, differ widely ; so that 
there is a corresponding difference 
in the functions which they are 
fitted to discharge. 

Laws, in different countries, 
may be, and are, made and abro- 
gated in very diflerent ways ; 
they are contained in very difle- 
rent repositories ; they propose 
to themselves different objects; 
they are animated by a different 
spirit ; and these differences 
show their traces in every part of 
every system. In some countries 
the definitions of crimes are more 
complete than in others. In 
some, punishments arc severe ; in 
others, lenient. In some, the pro- 
cedure is favourable to the 
accused ; in others, to the prose- 
cutor. The rules of evidence 
differ widely. In Prance, for 
example, they can hardly bo said 
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to exist at all. In England, they 
form one of the most prominent 
and characteristic parts of the 
system. The peculiar character 
of particular systems^ in these 
and other analogous particulars, 
can he estimated ouly by histori- 
cal inquiries. 

CHAPTEE II. 


THE DEFINITION OF CRIMES 
IN GENERAL. 

The general definition of crimes 
as already given is, that they are 
actions punished by the law. 
Certain qualities are or are sup- 
posed to be common to all actions 
which the law punishes, and the 
existence of those qualities in 
the particular case is a necessary 
condition of criminality. As their 
existence is assumed in the first 
instance, it is more to the pur- 
pose to say that their absence in 
any particular case disproves cri - 
minality. Hence the examina- 
tion of the definition of parti- 
cular crimes • must be preceded 
by an examination of the ele- 
ments common to all crimes as 
such, which is the subject of the 
present chapter. 

The elements common to all 
crimes, as such, are of two kinds 
— those which belong to crimes as 
actions, and those which belong | 


to all actions punished by the 
law. First, then, what is an 
action? An action is a set of 
voluntary bodily motiqfis com- 
bined by the mind in reference 
to a common object This defi- 
nition asserts, first, that an action 
is a combination of certain ex- 
ternal motions, with certain in- 
ternal sensations, the existence 
of which, in the person moving, 
is inferred from the fact that 
similar motions on the part of 
the observer are preceded and 
accompanied by such seusations. 

The inference is made with so 
little consciousness, that the fact 
that it is an inference may deserve 
notice. All tl/at any one person 
can, under any circumstances, 
positively know of any other is, 
that his body is of a certain shape, 
colour, &c. and that on particular 
occasions it moves in a certain 
way. The expression of the 
face, the tones of the voice, arc 
all composed of or produced by 
subtle motions of different mus- 
cles and the flesh and skin which 
cover them. Every form of in- 
tellectual exertion, every impulse 
of passion, has to be translated 
into muscular or nervous motion 
of some sort before it can be 
signified to any one, perhaps even 
to the person who feels it. Much 
may be expressed by the glance 
of the eye or a motion of the 
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nostril^ but unless the eyeball or 
nostril does actually move the 
information will not be given. 
Human actions thus consist 
primarily of bodily motions, from 
which we infer the presence of 
inward sensations ; and when we 
ascribe action to a person we 
mean to assert that, by reason 
of certain inward sensations, his 
body moved in a certain manner 
— the motions affording the evi- 
dence from which we infer the 
existence of the inward sensa- 
tions. 

The use of active verbs always 
asserts an action real or meta- 
phorical — real for the most part 
when the nominative case de- 
notes a living being, metaphorical 
when it denotes a thing. For 
example, such expressions as 
** the man walks, " “ the fish 
swims,” assert real actions. Such 
expressions as the spark lights 
the powder,” the powder drives 
the bullet,'^ the bullet strikes 
the man,” assert metaphorical 
actions. They personify, for the 
sake of convenience and vivacity, 
the spark, the powder, and the 
bullet. The difference between 
the two classes of expression is, 
that in the first case the speaker 
does, and in the second he does 
not, mean to assert that the visible 
occurrence of a body moving 
along the earth or through the 


water is accompanied and pre- 
ceded by a set of sensations or, 
if the expression is preferred, 
states of consciousness, inside 
that body, like those which he 
would experienco in his own 
person before and at the time 
of similar changes in its position* 
The sensations which accom- 
pany every action and distinguish 
it from a mere occurrence are 
intention and will. The first 
step towards an action is, that, 
to use a common and expressive 
phrase, it occurs to the mind,” 
A mental image more or less 
definite of the thing to be done 
is formed by the imagination. 
The next step is deliberation 
whether or not the thing shall 
be done, and this terminates in 
a mental crisis, which constitutes 
the resolution to do it. The 
next step after resolving upon 
the act is the selection of means 
for its execution, and during the 
whole period over which this 
preparation extends the person 
is said to intend to do the act. 
This original metaphor which 
suggested the word is, like all 
such metaphors, most expressive. 
Intention is “ stretching towards'' 
fixing the mind upon the act, and 
thinking of it as of one which 
will be performed when the time 
comes. When at last the oppor- 
tunity arrives, a second crisis or 
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spasm takes place. The man 
wishes in that peculiar way which 
is called willing, and thereupon 
the different members of his 
body go through certain motions. 
The muscles of the calves and 
thighs raise the trunk ; the head 
and tl>e hands assume a certain 
position ; the shoulders are thrown 
back; the head is erected; the ton- 
gue, the mouth, the throat, and the 
the cheeks, all do their parts in 
saying what the man has thought 
of saying, resolved to say, intend- 
ed to say, and now says. What 
the nature of this crists is, how 
such a wish differs generically 
from other wishes, why it in- 
stantly fulfils itself, are questions 
which have never been answered; 
but about the fact there can be 
no doubt. Every human creature 
attaches to the words to will,” 
or their equivalents, as vivid a 
meaning as every man with eyes 
attaches to the words to see.”^* 
To will is to go through that 
inward state which, as experience 
informs us, is always succeeded 
by motion, whilst the body is in 
its normal condition. Will may 
probably exist without any cor- 
responding motion, as in the case 
of palsy; though even in that 
case organs with which we are 
unacquainted may move, though 
not so as to move those which 
the person willing intended to 


move. Motion may occur without 
will, as in the case of convul- 
sions ; and there is a lotge class 
of bodily motions, as thefbeating 
of the heart, which appears to 
be independent of the will. 

This, however, does not affect 
the assertion that there is a large 
class of motions which are caused 
by exertions of the will, which 
are always preceded by such 
exertions, and which always follow 
them. These bodily motions, 
together with the mental antece- 
dents inferred from them, are 
actions. An infinite number of 
bodily motions are essential to 
almost every action. Hundreds, 
perhaps thousands, of them are 
combined whenever a man writes 
a letter or reads a book, pro- 
bably each of these motions 
requires au exertion of the will. 
That which combines and co- 
ordinates them towards one com- 
mon end is the intention, the 
contemplation by the mind of 
one common result towards which 
they are all directed. 

An action, therefore, may bo 
said to consist of occurrence to 
the mind, deliberation, resolution, 
intention, will, and execution by 
— or if the expression be allowed, 
translation into — a set of bodily 
motions co-ordinated towards the 
object intended. This process, 
and every step in it, may be 
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compressed into an infiaitesimally 
small space of time, or extended 
over many years, and all the 
stages run into each other, for a 
man may be irresolute even 
whilst he is executing his pur- 
pose, and he must continue to 
intend whilst he wills it ; but in 
order that there may bo any 
action at all, the will which 
causes, and the intention which 
co-ordinates bodily motion must 
always be present. The absence 
of both or either would prevent 
the action from taking place at 
all or reduce it from an action to 
a more occurrence, aud in either 
case there would be no crime. 

In order to illustrate this, cases 
may be put to show the effect of 
the absence of both or cither. 
First, will and intention may both 
be absent. A man in a convulsive 
fit strikes another and kills him. 
He has committed no crime, 
because he has done no act. Ho 
has been acted upon. His mus- 
cles did not contract in conse- 
quence of an act of the will. 
His motions were not co-ordinated 
towards the blow which his arm 
struck, by any mental contem- 
plation of the blow itself In 
other words, he neither willed 
nor intended the act. Injuries 
done in a convulsive fit would 
not, therefore, be done by the 
8i<^ mao, and the case would be 


the same as if a third person had 
pushed him against the person 
hurt, aud so done the mischief. 
It is doubtful whether such an 
incident would be a ground eiren 
for a civil action. It closely re- 
sembles the case of a diseased 
person infecting another without 
fraud or negligence. 

Secondly, will may exist with- 
out intention. This case is best 
illustrated by the motions of an 
infant. A new-born child moves 
its hands aud arms and lays hold 
of anything put between its 
fingers. Every analogy leads us 
to believe that these motions are 
voluntary, that they are preced- 
ed by an exertion of the will 
generically similar to exertions 
of the will in adults ; but the 
co-ordination of such motions 
towards an object specifically 
contemplated is a habit which 
children learn by degrees, aud 
do not thoroughly master for 
several years. Probably, somnam- 
bulism and other movements dur- 
ing sleep are of the same kind. 
They are voluntary ; but as they 
are not co-ordinated with a view 
to any definite result, they are 
not accompanied by any inten- 
tion. Hence, if a man killed 
another in his sleep, there would 
be no crime, because there would 
be no intention, and therefore no 
action, A series of voluntary 
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bodily motions would have taken 
place, but they would not have 
been co-ordinated by the mind 
towards the result which they 
actually produced. 

Thirdly, intention may exist 
without will. This happens in 
the common case of a person 
who lays aside a plan which he 
has formed. Hero there is obvi- 
ously no action ; but it is conceiv- 
able, though scarcely possible, 
that the event intended might 
occur without an act of the will, 
in which case there would be no 
crime. In order that this might 
happen, the bodily motion neces- 
sary to bring about the purpose 
intended must be caused by some 
other means than an act of the 
will. Such an occurrence is so 
improbable, that it might be 
called impossible ; but cases of 
the kind may, for the sake of 
illustration, be imagined. Sup- 
pose a man having resolved to 
push another over a cliff, and 
having approached him for that 
purpose, were to be seized with 
a convulsion fit by which his arm 
received the very impulse it would 
otherwise have received from his 
own will. This would be a case 
of intention without will; and 
if the existence of such a state 
of facts were proved (which 
would, of course, be practically 
''^possible), guilt would be dis- 


proved, for the act does not be- 
gin till the series of motions 
which constitute its e]ibecutioQ 
has actually begun to takft place 
under the influence of the will. 
The nearest case to this which 
ever occurs in practice is where 
a man acts from what is alleged 
to be an insane and incontrollable 
impulse remotely caused by the 
will. An illustration of this oc- 
curred in the case of William 
Dove, which is described and 
disciissed below. 

Will and intention, thus ex- 
plained, are essential elements of 
every crime whatever, and are 
charged in every indictment, by 
the use of the active verb, to 
which the prisoner^s name is 
the nominative case. When the 
jurors present that A did murder 
B, they assort that A^s will caused 
his bodily members to go through 
certain motions which his mind 
co-ordinated, so as to produce a 
certain act — such as cutting, stab- 
bing, poisoning, &c. — which act 
was the cause of B^s death. 
Hence it would be an answer to 
the charge to show either that 
the bodily motions were not 
caused by an act of the will, or 
that, though so caused, they were 
not co-ordinated with a view to 
the effect produced. The first of 
these topics arises most frequently 
where the defence is insanity; 
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the second is one of the com- 
monest of all topics. For example, 
one man stabs another and kills 
him. The defence is, that the 
wound was given accidentally. 
This does not mean that the 
motion of the hand and the arm, 
nnrhereby the knife was driven 
into the man's body, were invo- 
luntary, but that they did not 
form part of a system of motions 
of the different members of A's 
body so co-ordinated as to pro- 
duce that result ; that the fatal 
raising of the hand was not part 
of A's aggression on B, but part 
of another system of motions — 
those, for example, which com- 
posed collectively his defence of 
himself against C. 

In indictments in the old form 
all the circumstances of a mur- 
der (for example) were set out 
minutely, thus — “The said J.O'B., 
*‘with a certain stick of the 
‘‘ value of 2c?. which he the said 
“ J. 0'B„ in his right hand, then 
"and there, had and held, the 
"said B. G. then and there 
" feloniously, &c, did strike, beat, 
bruise, and wound, and the said 
" J. O'B., with the stick afore- 
" said, so held by him as afore- 
said, the said B. G. in and upon 
" the right side of the head, of 
him the said B. G. did strike, 
"beat, and wound; giving to him, 
the said B. G., then and there. 


" with the stick aforesaid, so as 
"aforesaid, by the said J. O’B., 
"then and there, had and held as 
" aforesaid, in and upon the said 
" right side of the liead of him 
" the said B. G., one nlortal 

wound of the length of three 
"inches, and the depth of one 
inch, &c.'' * In one point of 
view this was childish enough, 
but it had the incidental advan- 
tage of showing a clear percep- 
tion of the nature of actions as 
consisting not in any one deter- 
minate or assignable motion of 
the body, but in a variety of such 
motions tending towards one pur- 
pose and accompained and prece- 
ded by certain states of mind. 

The result of the whole is that 
an action consists of voluntary 
bodily motions combined by the 
mind towards a common object. 
Intention is in every case essen- 
tial to crime, because it is essen- 
tial to action, and every crime is 
an action, as appears from the 
use of active verbs in every in- 
dictment. 

Such are the mental conditions 
which belong to a crime as an 
action ; but other mental condi- 
tions are attached to actions be- 
fore they can be punished by law. 
No action is criminal in itself, 
unless the intent, the mental ele- 
ment of it, is a state of mind 


• 0'JBrien*» Case, 1 Den, Cr, Ca. 10. 
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forbidden by the laNV. This state 
of mind varies according to the 
nature of the case. To utter a 
forged note is no crime unless 
there be a knowledge that the 
note is forged, and also an intent 
to defraud. In order to bring a 
person within the statute which 
makes the infliction of certain 
bodily injuries felony, there must 
be a specific intent to commit 
murder or to inflict grievous 
bodily harm. Killing is no mur- 
der unless there be malice. The 
appropriation of the property 
of another is not theft unless it 
is felonious. In short, in order 
to be a crime, an action must not 
only be intentional in the general 
sense already explained, but it 
must be accompained with a 
specific intention forbidden by 
the law in tliat particular case. 

In some cases this specific in- 
tent is defined by the law which 
creates the offence, as, for ex- 
ample, in the case of wounding 
with intent to maim or disfigure, 
but it is more frequently denoted 
by the general term "malice.” 
Malice may thus be said to be a 
necessary ingredient in one form 
or other of all crimes whatever, 
though in some cases it must as- 
sume a particular shape in order 
to constitute a specific crime. 
Hardly any word in the whole 
range of the criminal law has 


been used in such various and 
conflicting senses, nor is there 
any which it is more important 
to understand correcjly. The 
following explanation * of it is 
derived, not from any specific 
authority, but from a comparison 
of the different senses in which 
the word is used, and from a con- 
sideration of the nature of the 
case. 

The etymological meaning of 
the words malice and malicious 
is simply wickedness and wicked. 
Great and reasonable reluctance 
has always been felt by lawyers 
to recognise moral distinctions 
in matters of law. The best 
conceivable system of criminal 
law would be based upon a set 
of definitions of crimes so worded 
as to denote by the more literal 
sense of the words every action 
intended to be punished, and no 
other ; and inasmuch as all the 
terms in which propositions res- 
pecting morality are expressed 
are more or less indefinite, whilst 
controversies apparently endless 
have always prevailed as to the 
nature of morality itself, the 
ntroductioa of words relating to 
morality into the administration 
of justice must (it is considered) 
produce confusion and uncer- 
tainty. 

This is perfectly true ; but on 
the other hand it is also true 



Criminal 


THE LEGAL COMPANION. 


Law. 15 


that, indefinite and unscientific as 
the terms may be in which mora- 
lity is expressed, the administra- 
tion of criminal justice is based 
upon morality. It is rendered pos- 
sible by its general correspondence 
with the moral sentiments of the 
nation in which it exists, and if 
it habitually violated those senti- 
ments in any considerable degree 
it would not be endured. It is, 
therefore, absolutely necessary 
that legal definitions of crimes 
should be based upon moral dis- 
tinctions, whatever may be the 
difficulty of ascertaining with 
precision what those distinctions 
are ; and it will be found in 
practice impossible to attacli to 
the words malice’" and “ mali- 
cious” any other meaning than 
that which properly belongs to 
them of wickedness and wicked. 

It is easy to exaggerate the 
vagueness of these words. In 
reality, the difficulty lies not in 
the use of the words themselves, 
but in the theories by which we 
try to explain them- The pro- 
position that lying is wicked is 
understood by millions who are 
ignorant of the very existence of 
all moral theories whatever. It 
means that, in point of fact, it is 
blamed and under certain cir- 
cumstances punished. The rea- 
sons why it is blamed and punish- 
ed are collateral to the rfact, and 


it is with the fact and not with 
the theories about them that the 
law is concerned. 

Whatever may be the want of 
precision of these words, it has 
in practice been remedied by 
experience. The consequence of 
making malice in general terms 
a necessary element of crime is, 
that certain acts, as, for example, 
the destruction of life, or the 
appropriation of what belongs to 
another, are declared to be primA 
facie wicked actions, though cir- 
cumstances may exist by which 
their wickedness is either remov- 
ed or diminished. In the course 
of time experience shows what 
these circumstances are, and thus 
a technically exact conception of 
both theft and murder is gradu- 
ally attained, although the origi- 
nal definition of each contained 
a term which was indefinite when 
it was first used. Thus in the 
case of murder, when one man 
kills another, the presumption is 
that he did so maliciously, and so 
committed murder ; but this pre- 
sumption may be rebutted by 
showing that the act was done 
in self-defence, or under certain 
specified provocations, or by cer- 
tain forms of negligence. 

If it be asked why, under these 
circumstances, the term malice 
should be retained, and why 
murder (for example) should not 
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be defined to mean the killing of 
a man under any other circums- 
tances than those spccifid, the 
answer is, that the word is con- 
venient, because it sums up in a 
significant way many distinct 
propositions ; and also because it 
is possible, though improbable, 
that new cases may arise in which 
it would be necessary to use it 
in its natural sense. Suppose, for 
example, that in a wreck, fire, 
or other catastrophe, a bystander 
were to kill one person for the 
sake of saving another ; the 
question whether or not this was 
murder would turn on the ques- 
tion whether it was or was not 
identical in principle with acts 
which the law has determined to 
be malicious or wicked. The gene- 
ral result of the use of the word 
malice, and of the doctrine that 
malice is an essential element of 
crime, is to throw upon persons 
who commit acts of a particular 
class the burden of proving that 
they were not done under the 
circumstances contemplated by 
the legislature, but at the same 
time to permit them to give evi- 
dence to that effect. 

The degree of vagueness thus 
introduced differs in different 
cases. In some instances a good 
deal still remkins. The law 
against malicious injuries to pro- 
perty supplies a good illustration. 


By the 24 & 25 Vic. c. 97, s. 51, 
punishments are provided for 
persons who ‘‘unlawfully and 
maliciously commit apy damage, 
“injury, or spoil, to or upon any 
“ real or personal property what- 
“ soever,’* to the value of £5 or 
upwards. A man breaks a valu- 
able article — a vase or a statue 
in a shop. If the evidence prov- 
ed that he had done so by a vo- 
luntary and intentional act, it 
would bo presumed to be a mali- 
cious one, unless he could rebut 
the presumption, but he would 
be at liberty to rebut it. Sup- 
pose, for instance, he could prove 
that he supposed that he had the 
owner s leave to do what he did — 
this would be a defence to an 
indictment, because it would dis- 
prove malice, but the act would 
still be unlawful, and would expose 
the wrong doer to a civil action. 
His conduct might be foolish, 
but would not be wicked ; it 
would entitlo the owner of the 
article to compensation, but would 
not expose the agent to punish- 
ment. 

This illustration proceeds on 
the principle that malicious 
means wicked, and its truth can 
be denied by no one who is not 
prepared to contend that the 
word “ malicious’^ in the statute 
referred to is mere surplusage, 
and that the law subjects to 
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imprisoainent and hard labour, 
or if the act complained of be 
done at night, to penal servi- 
tude, every person who exposes 
himself to a civil action for 
damaging his neighbour’s pro- 
perty. No doubt the word 
“ maliciously” in the act in ques- 
tion is as yet extremely vague, 
whilst the malice afore-thought” 
charged in indictments for mur- 
der is perfectly, or almost per- 
fectly, specific; but the reason of 
this is that the importance and 
antiquity of the second phrase 
have made it the subject of so 
many judicial decisions that it 
has been reduced to certainty, 
whereas the word maliciously’* 
in the modern act has not. J u- 
dicial legislation has determined 
what sorts of killing are wicked, 
but it has not determined with 
anything like the same precision 
what sorts of injuries to property 
are wicked. 

The practical importance of 
this inquiry into the constituent 
elements of crime is best shown 
by its application to the question 
of responsibility; that is, the 
question, whether any and what 
classes of persons ought to be 
exempted from punishment for 
their crimes. If a crime is defined 
as an act punished by the law, 
this question suggests a contra- 
diction in terms, for where there 


is no liability to punishment, 
there can be no crime. A ques- 
tion substantially the same may 
be put in another shapC'^whether 
there can be any general causes 
which prevent actions from being 
criminal which would otherwise 
have been so ? The foregoing 
observations supply the answer. 
Since intention and will are 
essential to every act; and in- 
tention, will, and malice to every 
crime; the absence of either 
intention or will will prevent any 
occurrence from being an action, 
and the absence of malice, in its 
general or specific form, as the 
case may be, will prevent any ac- 
tion from being a crime. This ab- 
sence may be inferred, not only 
from the particular circumstances 
of the case, but from certain 
general considerations. In every 
instance, however, the question 
is the same, namely, whether or 
not the elements necessary to 
constitute crime did, or did not, 
meet together on the particular 
occasion in question. 

The question of responsibility 
(which means nothing more than 
liability to punishment) is often 
treated as if certain definite 
classes of persons — infants, mar- 
ried women, or lunatics — were as 
such irresponsible. In truth, it 
is always a question of fact, did 
the person in question do the 
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forbidden act wilfully and mali- 
ciously ? The infancy, coverture, 
or madness, arc no more than 
evidence — capable, in most cases, 
of bein^ rebutted — to show that 
the matter done was either not 
wilful, not intentional (in the 
widest sense of the wmrd), or not 
malicious. 

This appears to be the general 
result of the authorities upon the 
subject, though with respect to 
the cases of infants and married 
women the proposition requires 
limitations which it is unnecessary 
to enter upon here. 

As a matter of principle, there 
can be no doubt that in every 
case it ought to be a question for 
the jury, whether or no the 
woman has, in fact, acted under 
her husband’s compulsion, and 
whether or no the child had, in 
fact, a sufficient degree of reason 
to understand its own act, and to 
combine intention, will, and ma- 
lice, The fact that the husband 
was present is, by the law as it 
stands, conclusive evidence in 
certain ca3e>s against the free 
agency of the wife. Tlio fact 
that the child is under seven is 
conclusive evidence against its 
capacity. The first rule often 
works gross injustice. The se- 
cond is nugatory. No jury would 
ever convict a child under 
seven. 


The only case which presents 
any real difficulty, or requires 
any detailed examination, is that 
of madness. Great Jiscussion 
has arisen respecting it,* and the 
improvement of medical science 
has both thrown much light upon 
the subject and shown the exist- 
ence of new difficulties which 
were formerly unsuspected. The 
great interest of the subject will, 
I hope, justify a somewhat minute 
investigation of the relation of 
madness to the criminal law. 

A crime being an act punished 
by the law as voluntary, inten- 
tional, and malicious, and the act 
being admitted, or proved, the 
only way in which criminality 
can be disproved is by rebutting 
the ordinary presumptions of will, 
intention, or malice. If either 
of these presumptions is rebutted, 
crime is disproved. How is either 
of these three propositions affect- 
ed by proof that an accused per- 
son is mad ? This depends upon 
the answer to the questions, what 
is meant by sanity, and what by 
madness? They cannot be an- 
swered completely, but an ap- 
proach to answers sufficiently ex- 
act for practical purposes may 
readily be made. 

There arc some settled points 
relating to human conduct which 
admit of no doubt at all, and 
which are assumed as the basis, 
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not only of the admmwtration 
of justice, but of the transaction 
of all human affairs. One of 
these points is, that there is a 
normal state in which all human 
creatures act on the same princi- 
ples, and that the infinite variety 
of conduct which they display in 
that state arises from the dif- 
ferent manner in which these 
principles are applied to facts, 
and in which the facts themselves 
are apprehended. All men, for 
example, shun pain; but some 
men are much, and others hardly 
at all, affected by the prospect 
of future pain. Moreover, ex- 
perience proves that persons in 
this normal state may be presum- 
ed to possess a certain degree of 
knowledge bjrvvhich their conduct 
is affected. For example, it may 
be presumed that every one is ac- 
quainted with the meaning of 
common words, and with certain 
familiar propositions in which 
they are employed, Thus the 
administration of justice rests on 
the principle that every one knows 
the law and fears its punish- 
ments. No one makes laws for 
cattle. The general meaning of 
sanity is, that the person of whom 
it is predicated conducts himself 
in this normal manner, that he 
is acquainted with the circum- 
stances by which he is surrounded, 
that he has objects in view iu his 


actions, and that he regulates 
his conduct with reference to 
them and to the general consi- 
derations which affect matters of 
that class. 

Several important consequences 
flow from this view of sanity. In 
the first place, it is to be observed 
that it is a state neither of the 
mind, nor of the body, but of 
the conduct. The questions 
whether there is any, and what 
difference, between the mind and 
the body; how they are connect- 
ed; and what is the boundary 
between them ; form the pro- 
vinces of physiology and psycho - 
logy. They are foreign to law. 
Whether the soul and the body 
are two distinct things mysteri- 
ously connected : whether the 
soul is a mere function of the 
body ; whether the body is a 
collection of impressions on the 
mind ; are important problems ; 
but the affirmative or negative of 
any one of them, or of some 
totally different proposition on 
the subject, might be true, 
without affecting in the smallest 
degree the administration of 
criminal justice, or the relation 
of madness to responsibility ; for, 
whatever may be the truth upon 
this subject, it will always be 
equally possible to say whether in 
a given instance the conduct of 
a given person does or does not 
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generically resemble the conduct 
of the bulk of raaukiaJ. 

From this fallows au iuferouce 
which vitally affects the whole 
subject of the present inquiry, and 
will be found, on examination, 
to solve most of the difficulties 
which are raised about it. It is 
that lawyers and pliy&icians mean 
two different things by the word 
** madness.” A lawyer means 
conduct of a certain character. 
A physician means a certain 
disease, one of the effects of 
which is to produce such conduct. 
If the pathological character of 
madness could be accurately 
ascertained, the difference would 
be perfectly clear. Suppose, for 
example, it were shown to con- 
sist in obscure inflammation of 
the brain. It would obviously 
be monstrous to set aside a perfect- 
ly reasonable will, made with 
every circumstance of delibera- 
tion and reflection, because, after 
the testator’s death, it was prov- 
ed, by dissection, that at the 
time of executing the will, he 
had obscure* inflammation of the 
brain; yet this would be demon- 
strative proof that in the medical 
sense of the word he was mad. 

In the next place, it must be 
observed that the resemblance 
to the conduct of other men re- 
quired to constitute sane behavi- 
our is generic and not specific, or 


if the terms are preferred, not 
substantial, but formal. Any 
degree of ignorance, vice, or 
folly, is perfectly consistent with 
it A man murders his father, 
robs him of 5s., and conceals his 
crime so clumsily as to insure 
his own detection. In what 
sense is this conduct sane? It 
is sane because there is an object 
proposed founded on an ordinary 
motive — the desire of gain — the 
rational adaptation of means to 
end, marks of intelligence as to 
the nature of life aud death, and 
the opportunity which a mau^s 
death affords of taking his goods, 
tegether with knowledge that a 
murder requires concealment to 
avoid punishment. It is an act 
of which the most intelligent 
animal, a dog, or an elephant, 
would be incapable. ♦ 

The consideration that sanity 
of behaviour depends on a generic 
resemblance to the conduct of 
other men, solves some difficul- 
ties which are often raised on the 
question of motive. It is con- 
stantly said, both by judges and 
by counsel, that the proof, or ab- 
sence of proof of motive, is an 
unimportant matter in a crimi** 
nal trial, because the motives of 
men are so various as to defy 
calculation. This is true ; but it 
does not follow that the question 
whether the act was done without 
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auy such motive as acts on the 
bulk of rnaakiud, is ioiinaterial 
or insoluble. There are motives 
for all acts, even the maddest, 
and it is frequently impossible 
to assign them specifically ; but 
it is generally possible to form 
an opinion whether a given act 
was done from some unknown 
mad motive, or from some un- 
known sane motive. Two men 
who have always lived on appa- 
rently affectionate terms with 
their wives, kill them. One does 
so by poison, secretly procured and 
administered. The other, without 
provocation or warning, starts up 
at a dinner-table, in the presence 
of twenty people, and stabs his 
wife.- The motives of each are, and 
may remain for ever, absolutely 
unknown ; but the circumstances 
of the two cases are pvimd facie 
evidence (liable, of course, to be 
enforced or rebutted by other 
circumstances) that the one man 
bad some common unknown 
motive— such as ill-will, jea- 
lousy, or the like, and that the 
other acted in consequence of 
some motive supplied by disease, 
such as a sudden iusance impulse, 
the existence of which, if believ- 
ed by the jury, would have an 
important bearing on the guilt of 
the prisoner. 

Such being the general nature 
of sanity and madness, how does 


the existence of cither affect the 
three propositions that a given 
act was intentional, that it was 
wilful, and that it was malicious, 
or either of them ; and how is the 
fact of its existence to be proved ? 

The sanity of a man^s conduct 
involves the presence of inten- 
tion and will on all ordinary 
occasions, for the reasons already 
explained ; and if the action 
belongs to one of the classes of 
actions which the law forbids, the 
law presumes it to be malicious 
or wicked. The general effect of 
this presumption I have already 
described ; but it may be asked, 
how proof that a man is mad ever 
tends to rebut it ? Suppose, it 
may be said, a man does not 
behave himself like other people ; 
how docs that affect the charac- 
ter of his actions ? The law says 
it is wicked to set fire to a house. 
How does the madness of a man 
who has done so affect this affir- 
mation I It may be a wicked 
act, though he may not have 
known it, or could not have 
helped it. In order to answer 
this question, it is necessary to 
enter into the matter more 
fully. What, then, is the precise 
meaning of the proposition that 
an act is wicked ? It is, that it 
is condemned by some system 
of morality which the person 
using the word wicked” affirms 
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to be true. For example, a man 
who said, “I think it wicked 
for first cousins to marry,” would 
mean, I affirm a certain system 
of morals to be true, which sys- 
tem condemns such marriages, it 
might be on the ground of utility, 
or it might be on tho ground of 
an express divine prohibition. 

Does, then, the law affirm any, 
and if so what, system of morals 
to be true ? The law makes no 
such affirmation. It has nothing 
whatever to do with truth. It is 
an exclusively practical system, 
invented and maintained for the 
purposes of an actually existing 
state of society. But though the 
law is entirely independent of all 
moral speculation, and though 
the judges who administer it are 
and ought to be deaf to all argu- 
ments drawn from such a source, 
it constantly refers to, and for 
particular purposes notices, the 
moi'al sentiments which, as a 
matter of fact, are generally en- 
tertained in the nation in which 
it is established. Thus the rule 
as to privileged communications 
in cases of libel, recognises mo- 
ral and social duties of imperfect 
obligatioU)^^ as having the legal 
eflfeot of justifying communica- 
tions which might otherwise be 
actionable, and perhaps indict- 
able.* Tho greater part of the 

Harruou v. 5 Ell. aud Bl. 


law of contracts is an amplifica* 
tion of moral rules about justice 
and good faith, which have never 
been invested with autl^rity by 
direct legislation. The Court of 
Queen^s Bench Los claimed the 
powers of a cus^o^ morum, aud 
punishes many acts on the ground 
that they arc outrages on tho 
established morality of the nation. 
This is the only ground on which 
the punishment of blasphemy, or 
tho administration of tho law re- 
lating to libel and conspiracy, 
can be understood. 

It thus appears that the system 
of morality tacitly referred to by 
the use of the word malice/^ is 
that system, or rather the aggre- 
gate of those moral sentiments, 
which, as a fact, arc generally 
entertained in the nation* Of 
all sentiments relating to morali- 
ty, the most general, both in its 
application and in its existence, 
is, that those acts only are con- 
demned by morality which arc 
done by a person who knows that 
they are so condemned, aud has 
the power of abstaining from 
them. The fact that a man does 
know that they are condemned 
is generally inferred from his 
possession of the ordinary means 
of knowledge, which are such 
mental power, composure, and 
information as are necessary to 
enable him to understand the 
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meaning of common propositions, 
and the immediate and ordinary 
consequences of actions. The 
fact that he has the power of 
abstaining is inferred from the 
fact that he acts like other people, 
and can be rebutted only by 
proof that he docs not. 

All this may be summed up in 
the two ordinary phrases — that 
the presumption of malice is re- 
butted by proof that the person 
who did the act could not know 
that it was wrong, or could not 
help doing it. It is most impro- 
bable that any jury should ever 
be misled by the simple question. 
Did he know it was wrong? 
Could he help it ? But when the 
matter is searched into, questions 
may be raised which require the 
foregoing explanations. 

These principles clearly define 
the questions which can arise on 
criminal trials in relation to the 
sanity or madness of the prisoner. 
The question to be tried is, 
whether the prisoner acted with 
intention, will, and malice. In 
popular language, Was it his act ? 
Could he help it ? Did he know 
it was wrong ? The general pre- 
sumption of law is in favour of 
the affirmative of each of these 
propositions. The proof of the 
negative is generally sustained 
by evidence to show either that 
the prisoner's conduct on the 


particular occasion in question 
was mad, or that he had a disease 
which raised the presumption that 
it was so. When evidence on 
each head is produced, the task 
of the jury is generally easy ; and 
such cases constantly occur. A 
woman consulted a doctor as to 
pains in her head, loss of appetite, 
and low spirits, shortly after her 
confinement. She suffered from 
religious despondency, got up in 
the night, and drowned four of 
her children in the cistern ; she 
admitted tlic fact, but said that 
a dark figure appeared to her 
and said God had ordered her to 
do so, as it was better for the 
children to die young than to 
grow up to be wicked. They had 
been using bad language just 
before.* Here there could be no 
difficulty in deciding that the 
prisoner did not know that the 
act was wrong, because bodily 
disease, of which there was in- 
dependent evidence, had intro- 
duced delusions into her mind, 
by which her power of under- 
standing the character of her 
conduct was destroyed. 

Where evidence on one head 

only is produced, questions of 

the utmost delicacy arise ; but 

the difficulty is for the jury, 

not for the judge. The principle 

* R. V. Wilson, Lincoln Summer Assizes, 
1861 . 
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of law is perfectly plain, but the 
conflict of evidence both may, 
and constantly does, make a de- 
cision very difficult. In illustra- 
tion of this, I will make some 
observations on the forms of 
eccentric conduct or madness 
generally given in evidence to 
disprove the presumption that a 
particular act was intentional, 
wilful, or malicious. The most 
important of these are generally 
described as partial insanity ; 
monomania, or delusion ; impul- 
sive insanity, which is sometimes 
subdivided into particular species, 
such as phonomania or murder- 
madness, kleptomania or theft- 
madness, andjjyromawiaor arson- 
madness ; and moral insanity. 
The cases of total insanity and 
idiocy call for no remark. 

The most important of these 
is what Lord Hale describes as 
partial insanity. It has also been 
called monomania; and it ap- 
pears to me not to differ for legal 
purposes from the existence of 
insane delusions on particular 
subjects, which leave the thoughts 
unaffected on other subjects. How 
does the existence of such a 
disease affect the criminality of 
a given act? It may do so in 
two ways. In the first place, it 
may be evidence to disprove the 
presence of the kind of malice 
required by the law to constitute 


the particular crime of which 
the prisoner is accused. A man 
is tried for wounding wi^Ji intent 
to murder. It is proved^that he 
inflicted the wound under a delu- 
sion that he was breaking a jar. 
The intent to murder is disprov- 
ed, and the prisoner must be 
acquitted ; but if he would have 
had no right to. break the sup- 
posed jar, he might be convicted 
of an unlawful and malicious 
wounding. Wrongfully to break 
ajar is a malicious act; and if 
a man wounds another in so do- 
ing, he wounds him unlawfully 
and maliciously. In other words, 
the delusion must for the pur- 
poses of the trial be taken to be 
true. 

This, however, is a rare and 
comparatively unimportant ap^ 
plication of the existence of par- 
tial insanity or insane delusion. 
Its great importance is, that it is 
evidence to show that the pi'ison- 
er's mind was so disturbed that 
he did not know that the act was 
wrong, that he could not form 
a reasonable judgment on it. The 
application of this evidence to 
particular facts is a matter of 
the greatest nicety. 

Illustrations show this better 
than generalities. A professional 
highway robber shoots a man and 
robs him, buries the body in a 
ditch, disguises and hides himsef, 
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and flies from justice. It is 
proved that he had an insane 
delusion, that his little finger had 
five joints in it. If the evidence 
stopped there, it would afford as 
little excuse as if he had mis- 
taken his vidimus name^ yet it 
would prove a elear ease of the 
eo-existeiice of insane delusion 
and eriminal responsibility. The 
concealment and flight would be 
strong evidence to shew that he 
knew the act was wrong. If he 
waited to commit the murder till 
no one was by, it would be strong 
evidence that he could have 
helped doing it at all ; besides, the 
course of the man^s life, which 
could probably be given in evi- 
dence on such an occasion, would 
go far to show that the act was 
sane and malicious. Circum- 
stances, however, might exist, 
which would convert the delusion 
specified into strong evidence 
against malice. Suppose it came 
on after some violent disease, and 
was accompanied by great extra- 
vagance of conduct, and by other 
circumstances tending to shew 
that the person accused had com- 
mitted the acts in question not 
with any knowledge of their 
character, but because before he 
went mad he had led a life of 
crime and was thus led to violence 
and plunder by old associations ; 
this would be strong evidence 


against the existence of malice. 
By supposing new facts on the 
one side or the other any degree 
of difficulty may be introduced 
into the decision of particular 
cases, though the question to be 
decided remains unaltered. In 
illustration of this I have given 
at the end of the volume a full 
account of tho famous case of 
William Dove, tried at York 
ill 1856. 

'fhe consideration of delusions 
affords an answer to a plausible 
theory sometimes put forward as 
to the law upon this subject. 
It is sometimes said that the 
knowledge required to constitute 
malice is not a knowledge that a 
given act is wrong, but a know- 
ledge that it is illegal. If this 
were true, it would set the law- 
in opposition to those moral sen- 
timents on which it ought to be 
founded, for the sake of obtain- 
ing a degree of precision not 
really greater than that which 
it possesses at pi’esent. The fol- 
lowing case shows this. Iladficld 
is said to have shot at George 
III. under the delusion that he 
(Hadfield) was the Saviour of the 
world, and that it was necessary* 
that he should be put to death 
for the salvation of mankind. To 
have put himself to death would 
according to his view have been 
a crime. He therefore did an 
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act for wliicli lie expected to be 
put to deatli by others. If this 
account of liis delusion is true, 
as it may be, Hadficld not only 
knew that his act was illegal, but 
that knowledge was the cause of 
liis act. Yet surely such an act 
ought not to be punished, and 
the law, as explained above, gives 
the reason, namely, that Ilad- 
fichVs mind was in such a strange 
condition that he was not in a 
position to form any reasonable 
judgment on his proposed act, 
and therefore could not know 
that it was wrong, though he did 
know that it was illegal. 

It should be observed in con- 
clusion that the importance of 
isolated delusions, as disproving 
a knowledge that a particular 
act is wrong, is not unlikely to 
be underrated. They act so 
strangely, and proceed apparently 
from causes so deeply seated, 
that it is difficult to say how they 
are connected with parts of the 
conduct apparently most remote 
from them. A man had an in- 
sane love for windmills, and pas- 
sed his time in watching them. 
His friends, hoping the fancy 
would pass off, removed him to 
a place where there were no wind- 
mills. He took a child into a 
wood and tried to murder it, hop- 
ing, as it turned out, to be con- 
fined as a punishment in some 


place where there were windmills.* 
This case shows that the con- 
nexion between the deliifiion and 
the act may be as raid as the 
delusion itself, and such cases 
prove that when the existence of 
any well-marked delusion is shown 
in a satisfactory manner, juries 
ought to require proof of express 
malice before they find that malice 
exists at all. 

The case of what is called im- 
pulsive insanity is easily dealt 
with. It is said that on parti- 
cular occasions men are seized 
with irrational and irresistible 
impulses to kill, to steal, or to 
burn, and that under the influ- 
ence of such impulses they some- 
times commit acts wliich would 
otlierwisebe most atrocious crimes. 
Many instances of the kind arc 
collected in medical books. It 
would be absurd to deny the pos- 
sibility that such impulses may 
occur, or the fact that they have 
occurred, and have'been acted on. 
Instances are also given in which 
the impulse was felt and was 
resisted. The only question which 
the existence of such impulses 
can raise in the administration 
of criminal justice is, whether 
the particular impulse in question 
was irresistible as well as unre- 
sisted. If it were irresistible, the 

* Taylor, Med. Jur. 921. See other ia- 
Btancds of the same kind there collected. 
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person accused is entitled to be 
acquitted, because the act was 
not voluntary and was not pro- 
perly bis act. If the impulse 
was resistible, the fact that it 
proceeded from disease is no 
excuse at all. If a man’s nerves 
were so irritated by a baby’s 
crying that he instantly killed it, 
his act would be murder. It 
would not be less murder if the 
same irritation and the corres- 
ponding desire were produced by 
some internal disease. The great 
object of the criminal law is to 
induce people to control their 
impulses, and there is no reason 
why, if they can, they should 
not control insane impulses as 
well as sane ones. 

The proof that an impulse was 
irresistible depends principally on 
the circumstances of the particu- 
lar case. The commonest, and 
probably the strongst cases, are 
those of women who, without mo- 
tive or concealment, kill their chil- 
dren after recovery from childbed. 

Moral insanity is said, by those 
who use the phrase, to consist 
in a specific inability to unders- 
tand or act upon the distinction 
between right and wrong, a sort 
of moral colour-blindness, by 
which persons, sane in all other 
respects, are prevented from 
acting with reference to estab- 
lished moral distinctions. Whe- 


ther such a disease exists, and 
whether particular people are 
aifected by it, are of course ques- 
tions of fact like any others. No 
doubt if its existence in a pjirti- 
cular case were proved, it would 
be a ground for acquitting the 
prisoner, as it would disprove 
malice. So it might be a good 
defence to admit that a man 
meant to murder another ; that 
he had loaded a pistol to shoot 
him, and pointed it at his head ; 
but to contend that it was fired 
by a sudden involuntary convul- 
sion of the necessary muscles, 
and not by the prisoner’s will. 
The difficulty is to get the jury 
to believe it. The evidence given 
in support of the assertion that 
a man is morally insane^^ is, 
generally speaking, at least as con- 
sistent with the theory tliat he was 
a great fool and a great rogue, as 
with the theory that he was the 
subject of a special disease, the 
existence of which is doubtful. 

The state of the law above de- 
scribed has often been blamed. 
Some persons have complained 
of its laxity, others, and this has 
been the more frequent complaint, 
of its cruelty. It appears to me 
to be perfectly reasonable. To 
punish men for acts which they 
either could not help or could 
not know to be wrong would not 
really increase the deterring 
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power of punishment. It would 
only deprive it of all the support 
which it derives from the moral 
sentiments of the public. On 
the other hand, to make madness 
a pica in bar of all further pro- 
ceedings, so that every one affect- 
ed with that disease in any 
degree whatever might commit 
any crime he pleased upon his 
neighbours, his keepers, or his 
companions in a madhouse, would 
be dangerous in the extreme. 
Madmen in the present day are 
treated with a degree of humani- 
ty and cntimsied with an amount 
of freedom which were formerly 
quite unknown. It would be 
impossible to allow this to go on 
if they were deprived of the 
protection of the law by being 
freed from all responsibility to 
it. Hanwell and Colney Hatch 
contain thousands of ^inmates 
who associate together freely, 
enjoy many amusements in com- 
mon, cultivate considerable pieces 
of land, and, subject to some 
necessary restrictions, live much 
like sane people. Suppose they 
all knew that any one of them 
might murder, ravish, or muti- 
late any other without the fear 
of punishment, the result, would 
be that their liberty would hare 
to be greatly restrained^ and ' that 
they would have to be treated on 
the footing, not of moral agents- 


to be governed by law, but of ani- 
mals to be governed by force. 

The law as it stands»allows to 
every symptom of madness its full 
weight as evidence that th3 act 
done was not a crime, if, not- 
withstanding the madness of the 
accused, he did commit a crime, it 
is impossible to suggest any reason 
why he should not be punished for 
it. The state of his mind might 
no doubt form a ground for a re- 
commendation to mercy, but that 
is a question of discretion. It 
affords no reason why tlie case 
should be withdrawn from author- 
ities by whom that discretion is 
exercised, as their least favourable 
critics must admit, with almost ex- 
cessive humanity.* Vide General 
View of the Criminal Law of 
England, by J, E. Stephen (Chap, 
I and III. 

* The great authority as to the law on 
the subject of madness and criminal res- 
ponsibility is to be found in the answers of 
the judges to the questions addressed to 
them by the House of Lords in conse- 
quence of the acquittal of M'Naghten, for 
the murder of Mr. Drummond in 184S, 

1 Car. and Kir. 134. The text is little 
more than an expansion of the principles 
stated in those answers. The following 
authorities may also be consulted on this 
subject: — 1 H^e, Pleas of the Crown, ch. 
iv. R. V. Arnoldf 16 St. Tr. 764. R. v. Lord 
F&rrcrs, 19 St. Tr. 886. R, v. Sir A, Kin- 
loch, 23 St. Tr. 891. R. v. Iladfidd, 27 St. 
Tr. 1282. JR. v. Oxford, Q C. and P, 647. 
K V. M'Na^hien^- published -separately as a 
pamphlet— see also 1 Townsend’s St. Tr. 
814. For medical views of the question 
see Dr. Forbes Winslow’s Lettsomlan Lee-, 
tures; Dr. Prichard’s Medical Jurisprudence 
of insanity,; Dr. Ray’s work on the saine 
subject; and Taylor's Medical Jurispru- 
dence, cb. Izvii.' 
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Full Bench. 

The Qth December, 1873. 

The Hon^blc Sir Richard Couch, 
Ki,, Chief Justice, and the Hon'ble 
F.li. Kemp, Louis S. Jackson, P. A. 
Glover, and C. Pontifex, Judges. 

Sham Cuand Koondoo and others 
[Plaintiffs) Appellants, 
versus 

Brojonath Pal Chowdry & otliers 
(Defendants) Respondents. 

Sale of Tenure for Arrears of licjii 
— Act X, ^’1859 Secs. lOo a?i(l 
1Q6--Mea7ting of the word 
* Tenure) 

A Zomiudar who has obtained a decree 
for arrears of reut of a transferable tenure 
is entitled to sell the tenure : and a person 
who has obtained a transfer of such tenure ! 
which he has not registered, and cannot 
show a sulHoient cause for not registering 
it, is bound by the sale and cannot set up a | 
title which he has acquired by a previous sale. 

By * tenure' is meant, not the right or in- 
terest of any person in the land, but the hold- 
ing or the interest which has been created by 
the lease ; and giving to the word its plain 
and ordinary meaning, it is that which is to be 
sold. The rent is not regarded as due from 
the person against whom the decree is obtain- 
ed, but as due in respect of the tenure. 

This ease was referred to the Full 
Bench on the July 1873 bg 
Jackson and Birch, J.J., with the 
following remarks : — 

Jackson, J. — We think the point 
involved in this case should bo re- 
ferred to a Full Bench for decision, 
and the point to bo referred should 
be this— The plaintiffs purchased 


on the 19th February 1866 the 
right, title, and interest of Brojo- 
nath Pal and others in a certain 
jote which, it is admitted, is a 
transferable under- tenure. That 
sale was not confirmed, and there- 
fore did not become absolute and 
final, until the 23rd June. Inter- 
mediately, the zemindar brought a 
suit against the jotedars whose 
rights had been sold for arrears of 
rent, and having recovered a decree 
against them, caused the tenure to 
be put up to sale ; and it was sold 
accordingly on the 4th June, that 
is to say, 19 days before the con- 
firmation of the sale to the plain- 
tiffs. The purchaser was one Kedar 
Nath, who afterwards conveyed 
his rights to Menoka Dossee, one 
of the defendants. The transfer 
under the circumstance was not 
registered ; neither did the plain- 
tiffs make any deposit of the rent 
duo as allowed by Section 6 of Act 
VIII. of 1865 (B. C.) Are the 
plaintiffs entitled to possession of 
the jote notwithstanding the sale 
of it in the rent suit ? 

The cases which have been refer- 
red to, and from which the conflict 
arises, are on the side of the plain- 
tiffs,— 

X., Weekly Reporter, pp. 434, 
446. 

XIII., Weekly Reporter, p. 449. 

III., B, L. Reports, p. 49, App. 
Civil. 

XV,, Weekly Reporter, p. 341. 

XVII., Weekly Reporter, p. 417, 
and also a judgment of the Judicial 
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Committee printed at page 195 of 
tlio same volume. 

On the side of the defendants 
are, — 

II., Weekly Reporter, p. 131. 

V. , Weekly Reporter, p. 205. 

VI. , Weekly Reporter, p. 59, a 
ruling by the Full Bench, which, 
however, does not appear to bear 
distinctly on the point. 

Sutherland's Reports for ISG-l, 
page 48, Act X. Rulings. 

XV., Weekly Reporter, p. 99. 

XVII., Weekly Reporter, p. 352, 
and finally a quite recent judg- 
ment of the present learned Chief 
Justice and Mr. Justice Glover in 
Special Appeal No. 911 of 1872.* 

The judgments of the Full Bench 
were delivered as follows by — 

Couch, C. J. — The decision of the 
present question depends in my 
opinion upon the construction 
v/liich is to be put upon Sections 
105 and 1U6 of Act X. of 1859. 
These Sections, I think, must be 
read together, forming as they do 
a provision for the sale of transfer- 
able tenures in execution of decrees 
for arrears of rent. 

Section 105 says that if there is 
a decree for arrears of rent due in 
respect of an under-tenure which 
by the title-deeds, or the custom 
of the country, is transferable by 
sale, the judgment-creditor may 
make application for the sale of the 
tenure, and the tenure may there- 
upon be brought to sale in execu- 

^ 20, W, R., 09. 


tiou of the decree, according to the 
rules for the sale of under-tenures, 
for the recovery of arrears of rent 
due in respect thereof contained in 
any law for the time l^eingin force. 

Bv Uenure^ is meant, not tbe 
right or interest of any person in 
the land, but the holding or the 
interest which has been created by 
the lease ; and giving to the word 
its plain and ordinary meaning, it 
is that which is to be sold. If this 
had not been intended, and the 
person who obtained a decree for 
rent was to be only entitled to sell 
the right and interest of the person 
against whom the decree was ob- 
tained, it would not have been 
necessary to make the provision in 
this Section, as the deoree might 
be executed upon all his property 
in the same manner as any other 
decree. It seems to be that by pro- 
viding that the tenure shall be sold, 
more was meant than selling what 
is the property of tlie person against 
whom the decree had been obtained. 
And the words " according to the 
rules for the sale of under-tenures 
for the recoveiy of arrears of rent 
dao in respect thereof/' may assist 
us in coming to this conclusion. The 
rent is not regarded as due from 
tlie person against whom the decree 
is obtained; bat as due in respect 
of the tenure. 

The words in the latter part of 
the Section ** other property/' do 
not appear to me to limit the mean- 
ing of the first part. In many, if 
not in most oaseS; the tenure would 
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be the property of the person a- 
gaiost whom the decree is obtained ; 
and then the words “ other property 
moveable or immoveable'^ belonging 
to the judgment-debtor, would not 
be inappropriate. I think it would 
be giving too great an effect to the 
words other property/' to say 
that they show that the intention 
of the Legislature was, not that the 
whole of the tenure should be sold, 
but only the right and interest of 
the judgment-debtor in it. When we 
compare the words of Act X. with 
those of the Regulation which was 
repealed by it, and for which the 
provisions in Act X. were substitut- 
ed, it seems that some alteration of 
the law was intended. Act X. pro- 
fesses to be an Act to amend the law, 
and not merely a consolidating Act. 
Many provisions in the Regulation 
are repealed, and others are substi- 
tuted for them. The pai't of the 7th 
Clause of Section 15 of Regulation 
VII. of 1799 which would be appli- 
cable to the present question says, 
— If the defaulter be a dependent 
talookdar, or the holder of any other 
tenure which by the title-deeds, or 
established usage of the country, is 
transferable by sale or otherwise, it 
may be brought to sale by applica- 
tion to the Dewanny Adawlut, in 
satisfaction of the arrear of rent." 
This authorizes the sale where the 
defaulter, the person against whom 
a decree might be obtained, is the 
bolder of the tenure. The Judicial 
Committee of the Privy Council in 
the case in XVII. Weekly Reporter 


allude to tliese words, and consider 
that they are very material as to 
what cases were within the Regu- 
lation. Xhey say (page 200) — 

They were not the holders of any 
tenure, to use the words of Regula- 
tion VII. of 1799, and were certain- 
ly not proprietors, in the words of 
the Regulation VII. of 1819." In 
Act X., words which are capable of 
a much wider meaning are substi- 
tuted for the words of the Regula- 
tion. The Act says generally that 
if there is a decree for arrears of 
rent the tenure may be sold. There 
are no words limiting it to a decree 
obtained against the person who is 
at the time the holder of the tenure. 

There is another difference be- 
tween the Act and the Regulation 
which shows that it was the inten- 
tion of the Legislature to give to 
the zemindars a more effectual re- 
medy than they possessed before. 
The 8th Clause of Section 15 of 
the Regulation directs that trans- 
fers shall be registered Asa fur- 
ther security to the zemindars in 
maintaining their rights over the de- 
pendent talookdars continued under 
them, the latter are hereby requir- 
ed to register in the sudder cutcher- 
ry of the zemindaree to which their 
talooks may be attached, all trans- 
fers of such talooks, or portions of 
them, by sale, gift, or otherwise, as 
well as all successions thereto, and 
divisions among heirs in cases of in- 
heritence." But it does not provide, 
as Act X. docs in the proviso to 
Section 106, that no transfer which 
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is required to be registered shall be 
recognized, unless it has been so 
registered, or unless sufficient cause 
for non-registration be shown to 
the satisfaction of the Collector. 
More stringent prorisions in favor 
of zemindars are inserted in Act X. 
of 1859 than in the Kegulation. It 
appears to me, taking Sections 105 
and 106 together with the proviso, 
that it was intended that the zemin- 
dar should bo at liberty to treat as 
the holder of the tenure, and the 
person whom he might sue for the 
arrears of rent, the person who is 
registered in his books as the owner, 
unless any one could show that 
thero had been a transfer, and that 
there was sufficient cause for its 
non-registration. In such a case, a 
zemindar might find that he had 
been suing the wrong person. 
Taking these Sections together, I 
think that the zemindar, having 
obtained a decree for arrears of rent, 
is entitled to sell the tenure ; and 
that the person who has obtained a 
transfer which he has not registered, 
and cannot show a sufficient cause 
for not registering it, is bound by 
the sale, and cannot set up a title 
which he has acquired by a previous 
sale. 

Section 106 appears to provide 
for cases where the zemindar has 
sued the wrong person. The real 
proprietor may come in upon the 
condition of depositing the amount 
of the decree, and may show that 
he was the owner of the tenure, 
and should have been sued. That 


is a wholesome provision ; for a 
suit might be brought collusively 
and a decree for the arrears of rent 
might be obtained, aiyl the tenure 
be sold without the rcail proprietor 
being able to show that iu fact the 
arrears claimed were not due. 

The opinion that I now state, 
and which I stated iu a former 
case when I sat with Mr, Justice 
Glover, is in accordance with the 
earlier decisions of this Court. And 
iu the conflict of opinion which 
there is amongst the learned J udges 
of this Court, it is satisfactory 
for me to find that in the earlier 
cases the same was decided as I 
now propose that we should decide. 

In the case in the VII., Weekly 
Reporter, which is a Full Bench 
Ruling, the late learned Chief Jus- 
tice, no doubt, appears to have 
expressed an opinion contrary to 
this -f but it does not seem to mo 
that the decision there was upon 
the question which is now before 
us. The oases in this Court iu 
which the question had been de- 
cided were not referred to in that 
case, and were not in any w^ay the 
ground of the reference to the Full 
Bench. From this I conclude that 
it was not then -intended to refer 
the present question. What was 
referred was the question as to in- 
cumbrances, although, no doubt, 
the Chief Justice expressed an opi- 
nion on the question now before us. 
On the other hand, iu the VI, Week- 
ly Reporter, page 54}, which was 
also a Full Bench case. Sir Barue 
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Peacock appears, so far as we can 
gather from his language, to have 
been of the same opinion as myself. 
Under those circumstances, it seems 
to me that we are not bound by the 
decision of ihe Pull Bench in the 
VII., Weekly Reporter, and I think 
the question now comes properly 
before this Full Bench to determine 
it independently of any previous 
decision of this Court. Looking at 
it as a question under the Act, I 
think the answer ought to be that 
the sale under the Act did confer a 
complete title upon the purchaser. 

Kemp, J.— I concur. 

Jacksoi^, J. — I am of the same 
opinion with the learned Chief Jus- 
tice. I also think that we are not 
concluded by the judgment of the 
Pull Bench in the case in VII,, 
Weekly Reporter. The decision of 
the Full Bench on that occasion 
appears rather to have been a Je- 
ci.sion upon a nearly similar point 
on a different ground than a deci- 
sion upon the question now before 
us. If it were otherwise, no doubt 
under the rules for references to 
the Full Bench, we should probably 
have to govern ourselves by that 
decision. The simplest and only 
safe mode of deciding the question 
before us appears to be upon the 
construction of Sections 105 and 
106 of Act X. of 1859, taking those 
Sections along with the other Sec- 
tions of the Act, The modes of’ 
executing decrees passed under Act 
X. were originally pointed out in 
the Sections commencing with Sec- 


tion 86 of that Act, The 86th 
Section has been repealed, and is 
replaced by Section 17 of Act VI. 
of 1862 (B. C.) That Section de- 
clares generally what the procedure 
open to a decree-holder is, in these 
words : — Process of execution in 
any suit hereafter to be instituted 
under this Act, or under Act X. 
of 1859, may be issued against 
either the person or the property 
of a judgment-debtor, but process 
shall not be issued simultaneously 
against both person and proper- 
ty.'* 

Then in eomc of the subsequent 
Sections particular remedies or 
modes of procedure are indicated in 
particular cases. Accordingly, Sec- 
tion 105 enacts — If the decree be 
for an arrear of rent in respect of 
an under-tenure, which by the title- 
deeds, or the custom of the country, 
is transferable by sale, the judg- 
ment, creditor may make applica- 
tion for the sale of the tenure/' 
&a There is a limitation of that 
in Section 108, where the person 
who has obtained the decree is a 
sharer in a joint undivided estate; 
otherwise, subject to the claim to 
be made under Section 106, the de- 
cree-holder might apply for sale 
and the Court might proceed to 
sell the under-tenure. That pro- 
cedure is quite separate from the 
course to be taken in respect of 
other immoveable property in res- 
pect of which I conclude the Court 
would sell the right, title, and in- 
terest of the judgment-debtor j but 
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under Sections 105 and 106 the 
tenure itself, I take it, is the thing 
to be sold. It is to be observed 
that the position of a claimant un- 
der Section 106, and what the 
claimant has to do, are quite dis- 
tiuct from those of a claimant un- 
der the other Sections of the Act. 
A claimant under Section 106 is to 
allege that he is the proprietor of 
the under-tenure and was in law- 
ful possession of it, and has to de- 
posit in Court the amount of the 
decree. That is provided in respect 
of claimants with regard to under- 
tenures ; and taking all the pro- 
visions of these two Sections toge- 
ther, it seems to me clear that the 
Legislature contemplated a separate 
procedure, and intended that the 
Court should go on to the sale of 
the under-tenure itself. I concur, 
therefore, in thinking that the 
under-tenure in this case was liable 
to be sold, and that the plaintiff 
could not by reason of his inter- 
mediate purchase at a sale in ex- 
ecution of a decree of the Civil 
Court recover the under-tenure 
from the party who bad purchased 
it at a sale under Act X. 

Glovee, J. — I concur with the 
learned Chief Justice. 

PoNTiFEx, J. — I agree with the 
learned Chief Justice. 

Couch, C. J. — The special appeal 
will be dismissed with costs. 


CALCUTTA HIGH COURT. 
Full Bench. 

The April, 1874. 

The Hon^ble Sir Richard Couch, 
KL, Chief Justice, and tSe Hon^ble 
L. S. Jackson, J. B. Phear, W. 
Ainslie, and G. G. Morris, Judpes^ 
Nuhendeo Narain Roy (Plaintiffs 
Appellant, 
vs. 

IsHAN Chunder Sen [Defendani) 
Respondent. 

Right of Occupancy — Transfer — 
Ejectment-^Act VIIL (B, C.) of 
1869 Section 6,* 

A right of occupancy which a ryot baa 
under Act VIII. (B. C.) of 1869 Sec. Gianot 
transferable. 

When such ryot sella his holding, hU right 
of occupancy ceases, and it cannot protect 
the purchaser against ejectment. 

This case was referred to the Full 

Bench by Markby and Birch, 

J, J., with the following re- 
marks : — 

Markby, j. — In this case it ap- 
pears that on the 31st March 1838 
the zemindar granted to one Kristo 
Chunder Doss a pottah of 301 bee- 
gabs of bunjor waste land at a 
yearly rent of Sa. Rs. 18-18, to 
hold the same by raising bunds 
and excavating tanks in, and by 
cultivating, the said land himself, 
or by means of tenants from gene- 
ration to generation as a moku- 
ruree tenure : and there was a stipu- 
lation that the rate of rent should 
never bo changed. 

Kristo Chunder held under the 


• 8ec. 6, Act X. of 18^9. 
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pottah until the 5th December 
1859, when the defendant pur- 
chased and got into possession and 
was accepted by the zemindar as 
his tenant under the pottah in the 
place of Kristo Doss. 

On the 6th May 1871, the ze- 
inindaree was sold for arrears of 
Government revenue and purchased 
by the plaintiff, and on the 23nd 
September 1871 the plaintiff deli- 
vered to the defendant a notice to 
quit. 

Several objections were taken by 
the defendant which have been 
found to be untenable ; the only 
substantial question being that 
which we reserved for consider- 
ation, namely, whether the defen- 
dant is protected from being turned 
out by the proviso of Section 37 of 
Act XL of l‘>69 ; in other words, 
whether he is a “ryolha\iuga 
right of occupancy/^ If he is, 
although his rent may be enhanced 
according to law, ho cannot be 
ejected. 

This question was raised in the 
Lower Court by the fifth issue in a 
somewhat inaccurate form, and we 
cannot say that either the evidence 
or the finding of the Subordinate 
J udge is quite as clear and as full 
as it might be; but upon the 
whole we think we may take it as 
established that the land, when the 
pottah was originally granted, was 
waste land without any tenant 
upon it; that Kristo Chundor 
entered upon the occupation him- 
self ; and that he brought a portion 


of the land into cultivation himself, 
and prepared the way for cultivat- 
ing the remainder by excavating a 
large tank and bringing tenants on 
to the land, by whom a further 
portion of the land was brought 
into cultivation. About two-thirds 
of the laud appears to bo now 
under cultivation, and all, or very 
nearly all, of this is held by tenants 
under the defendant. The tenants 
appear to hold what are called 
bhag-jotes, that is to say, the 
defendant is entitled to a share in 
the produce. 

Under these circumstances, wc 
think that the tenure of Kristo 
Doss was in its inception a ryotee 
tenure. It was certainly not the 
tenure of what has been called a 
middleman, for he was the imme- 
diate occupier of the soil. Nor 
could it, in our opinion, be rightly 
called the tenure of a talookdar. 
The pottah confers no privileges 
upon the grantee other than those 
of an ordinary ryot, and contem- 
plates that the grantee will bring 
the laud into cultivation by his 
own personal exertions, as was 
actually the case. We therefore 
think that Kristo Doss was a ryot, 
and continued to be so down to the 
time when he sold bis tenure to 
the defendant. 

It seems to us also that the 
defendant is a ryot ; he succeeded 
to a ryot, and there was nothing 
to change bis status : if, therefore, 
he acquired a right of occupancy 
from Kristo Chunder, ho is within 
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the protection of the Section. He 
iiad only been in occupation eleven 
years nine months and seventeen 
days when the notice was served 
upon him ; be bad, therefore, gain- 
ed no right of occupancy himself, 
and there arc many decisions of 
lliis Court that the possession of 
the transferree cannot be added to 
the possession of the transferror. 
The last of these decisions is in 
theXVlL, W. E., 179, and the 
only decision to the contrary (V., 
AV. E., Act X., 55) must, we think, 
be considered to be overruled. 

The questions to be decided arc 
therefore reduced to these two : — 

(1) whether the right of occupancy 
which Eristo Doss had at the time 
of the sale to the defendant was 
transferred to the defendant? and 

(2) whether, if it was not so trans- 
ferred, is it still in existence in 
Kristo Doss or his heirs, and being 
in existence, will it prevent the 
plaintiff from ejecting the defen- 
dant? 

The first of these questions has 
been not unfrequently said to have 
been decided by a Full Bench in a 
case reported in VII., W. E., 62S, 
and if that had been the ease this 
reference would have been unneces- 
sary. But this ease decides a 
totally different point, as may be 
seen by considering the circum- 
stances out of which it arose. The 
defendant held a Don-transferable 
tenure, and he had held it for more 
than twelve yeara He then attempt- 
ed to transfer it, but the zemindar 


refused to recognize the transfer and 
sued him for his rent. The argument 
for the defendant was that because 
he had gained a right of Occupancy, 
therefore that which a non- 
transferable tenure had become a 
transferable one, and that tbereforc 
his liability ceased. Thequestion was 
not referred because there were any 
conflicting decisions upon the point, 
but because of its importance, and 
as pointed out by the Full Bench, 
no cases had ever gone to this 
extent. No argument appears to 
us necessary to show that this 
decibion has no bearing upon the 
subject now under consideration. 

Of the other cases, the following 
have been relied upon in favor of 
the transferability of the tenure ; 
— L, W. E., bC ; M, 82G ; IV., W. 
R., Act X., 2; and XL, W. IL, 405. 
The following have been relied on 
for the opposite view : — IX., W. 
R., 5255 ; XI,, W. R., 162 ; XV., 
W. R., 152; and XVII., W. R., 
179, It is not easy in all those 
cases to be quite sure of the 
grounds on which they proceed, 
but it is not, we think, possible to 
reconcile all. 

Besides these cases it may be 
convenient to refer to cases in 
which it has been held that the 
ryot by Eub*lctting bis land does 
not determine his right of occu- 
pancy, IX., W. R., 844 ; X., W, R., 
113 ; and XII., W. R., HI. 

There is also a ease in which it 
has been held that if a ryot having 
a right of occupancy transfer his 
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right to aDothei’j the right of occu- 
pancy is not thereby forfeited, and 
the zemindar cannot turn the 
grantee out of possession, — XI., 
W. R , 94. 

It is this last case which renders 
the second of the above questions 
necessary. There is, it is true, no 
other decision upon this very point, 
))ut it appears to us that the two 
questions are so closely connected 
as to make it desirable that both 
should he considered together. 
The two cjiicstious referred are, | 
therefore, those above stated. | 

T/ie jndfpnenf.^ of the Fidl Bench j 
were delivered as folloins \ 

Couch, C. J. (Aixslte, J., | 

ring ) — In the judgment by which 
tins ease is referre.d to us, it is 
found that Kristo Doss was a ryot, 
and ho continued to bo so down to 
the time when he sold his tenure to 
the defendant. The way in which 
the case comes before ns does not 
allow us to consider whether Kristo 
Doss really was a ryot or not. We 
must lake the fact as found by 
the two learned Judges. I wish to 
prevent its l>eing assumed that up- 
on the facts wliich appear in this 
case I should have found that he 
was a ryot. 

The first (jucstion put to us is, 
whether the right of occupancy 
which Kristo Doss had at the time 
of the sale to the defendant was 
transferred to him. 

This is a question which must be 
considered and answered indepen- 


I dcntly of any cusb/m. In answer-* 
I ing it I wish particularly to be un- 
derstooJ as not giving any opinion 
I respecting riglits of occupancy 
I where there is a. custom to transfer 
! them. In these cases the landlord 
i or zemindar may be supposed to 
I have allowed the ryot to occupy 
j according to the custom. If the 
I ryot has by custom a right to trans- 
I fer, the landlord may be supposed 
I to have assented to the rig^ht of 
occupation which he gave to the 
ryot being transferred by him. There 
may be many cases in winch a ryot 
may have a right by custom to 
transfer. We must exclude all 
these from consideration in an- 
swering this question. 

Ill my opinion it is to be an- 
swered solely with reference to the 
words of Section G of Act VIII. 
(B. C.) of 1SG9, by which the right 
i is given, not for the first time, but 
I on wliich it now depends. And 
I whether, when Act X. of 1859 was 
j passed, this \vas the creation of a 
new rig lit in a ryot, or the recog- 
nition by the Legislature of an ex- 
isting custom to allow the ryot to 
continue to hold, does not make 
any difference in tlic construction of 
the Act. If the Act creates a new 
riglit, we must look at the words of 
it fur what the right is ; and if it 
recognizes a custom, it recognizes 
it only to the extent expressed, and 
the result is the same. 

The words of the Section are 
that every ryot who shall have 
cultivated or held land for a period 
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of twelve years shall Lave a righ 
of occupancy in the land so culti 
vated or held by him, whether i 
be held under a pottah or not, sc 
long as he pays the rent payahl 
on account of the same; but tbig 
rule docs not apply to khamar 
neejjotc, or seer land belonging tc 
the proprietor of the estate or te- 
luiie, and let bv him on a lease for 
s term, or year by year, nor (as 
respects the actual cultivator) to 
lands sub-let for a term, or year by 
year, by a ryot having a right of 
occupancy. The holding of a hither 
or other person from whom a ryot 
inherits shall be deemed to be the 
holding of a ryot within the mean- 
ing of this Section. 

These words appear to me to point 
to a ryot having the right in land 
cultivated or held by him, and so 
long as he pays the rent, and to 
the right not being one which can 
be transferred to some other person. 
It is a right to be enjoyed only by 
the person who holds or cultivates 
and pays the rent, and hasdoneso for 
a period of twelve years. It does not 
speak of his acquiring a right which 
he might, having acquired it, trans- 
fer or make use of as a subject of 
property, but it seems intended to 
secure to a ryot who has cultivated 
or held for twelve years a continu- 
jiuce of his cultivation or holding 
so long as he pays the rent. And 
the provision at the end of th-e Sec- 
tmj^ by which the holding of a 
father or other person from whom 
Itie ryot inl»ei its is to be deemed 


the holding of the ryot, supports 
this construction ; for it appears to 
show that, except in that particular 
case, the holding mu«t be entirely 
by the person who clafens the right. 
This is a law which imposes a restric- 
tion upon the proprietary rights of 
the zemindar or landlord, and a 
ryot cannot claim under it anything 
more than the words clearly give 
to him. There are not here, in my 
opinion, words of so doubtful a 
meaning that \vc should consider 
whether it would he just or equit- 
able that the ryot should have the 
power to transfer. The ordinary 
construction of tho words appears 
to me to be that the right is only 
to be in the person who has occupi- 
ed for twelve years, and it was not 
intended to give any right of pro- 
perly which could be transferred. 
I would tlierefore answer the first 
question by saying that the right 
which Kristo Doss had at the time 
of the sale was not transferable. 
The question, as I have said, is sole- 
ly upon the act, and independent of 
the existence of any custom. 

The second question is, whether 
f it was not transferred, is it still 
n existence in Kristo Doss or his 
heirs, and being in existence, will 
t prevent the plaintiff from eject- 
ng the defendant ? Now, if a ryot 
having a right of occupancy endea- 
rours to transfer it to another per- 
on, and, in fact, quits his occupa- 
ion, and ceases himself to cultivate 
r hold the land, it appears to me 
hat he may be rightly considered 
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to have abaudoncd his right, and 
that nothings is left in him which 
would prevent the zemindar from 
recovering the possession from the 
person who claims under the trans- 
fer. And not only may he be 
considered to have abandoned it, 
but if the right which is given by 
the law is one which exists only so 
long as he holds or cultivates the 
land, when he ceases to do that by 
selling his supposed right and put- 
ting another in his place, his right 
is gone and cannot stand in the 
way of the landlord's recovering 
possession. If it were not so, the 
law would become nugatory. The 
position of things would be that 
the transfer by the ryot is invalid, 
and gives the transfer rec no right 
to the possession, but the ryot 
could not recover posssessioii from 
the trausferree as he would be 
bound by his act of transfer ; nor 
could the landlord recover posses- 
sion because the outstanding right 
in the ryot would be in his way. 
The result would be that, although 
the transfer is invalid, the trails- 
ferree would be able to keep pos- 
session and to set the landlord at 
deliance. I think in this case it j 
may be considered either that the 
ryot has abandoned his right 
altogether, and therefore it cannot 
be setup as an answer to the suit by 
the landlord for possession, or that 
his right has ceased, has been put 
an end to, because it existed only 
so long as the ryot himself con- 
tinued to hold or cultivate the laud. 

/ 


I would, therefore, in answer to the 
second question, say that any' sup- 
posed right which may be in exis- 
tence in Kristo Doss or bis heirs 
will not prevent the plaintiff from 
ejecting the defendant. 

Jackson, J. — I entirely concur iu 
j the judgment which has just been 
j delivered, and have very few words 
to add. I should be inclined to 
describe the right, whether created 
or recognized by Section 6 of the 
Rent Act, as being a right result- 
ing from the connection between 
the occupying tenant and the land 
which he occupies for a space of 
twelve years. The Act expressly 
declares that the holding of the 
father or other person from whom 
a ryot inherits shall be deemed to 
be the holding of tlie ryot : and 
there I think one may say that the 
well-known maxim inclusio uniM, 
&c., would apply. 

As to the second question, the 
answer appears to me to be very 
clear, for by the sale out and out to 
another person, the ryot voluntari- 
ly terminates that connection be- 
tween himself and the land which 
be had occupied which is necessary 
to the existence of the right of 
occupancy. The law allows a sub- 
letting by a ryot who has a right 
of occupancy, though it does not 
permit the growth of a right of oc- 
cupancy within a right of occu- 
pancy. So long as the ryot hav- 
ing a right of occupancy merely 
sub-lets the land, he maintains 
that connection between himself 
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and tho land wliicb is essential to 
the existence of ibc right ; but 
when he has transferred his right 
to another, ho no longer main- 
tains that connection. 

I wish also to say that I express- 
ly concur in the observations which 
the Chief Justice made at the out- 
set of his judgment, namely, that 
we are dealing with this case on 
the facts found by the learned 
Judges who referred it, and by 
that we are limited. 

There is only one other obser- 
vation which I wish to make 
as to the case which was referred 
to in XX., W. It., 13D. 1 do not 
apprehend that the learned Judges 
who decided that case meant to 
suggest that after a ryot having a 
right of occupancy had parted 
with his right by transfer, and the 
zemindar had evicted the trans- 
ferree as having no right to occupy 
the land, the ryot might aftci wards 
come in and insist upon the right 
he liad voluntarily parted with as 
entitling him to enter upon the 
land. If, however, any such claim 
should liereafter be set up in any 
other case, it will doubtless have to 
be considered. 

ruEAii,J. — I entirely concur with 
the Chief Justice. I understand the 
questions which are put to us to 
have reference solely to that peculiar 
right of occupancy which I may 
call the creature of Section 6 of the 
Rent Law, and that in the matter 
which is now before us we are en- 
tiicly disembarrassed; as the Chief 


Justice has said, of all considera- 
tions which might affect or enter 
into questions relative to the aliena- 
tion of the right to hold and occu- 
py land founded on thc‘ element of 
custom, or otherwise. And it seems 
to me that under this hypothesis 
the questions which have been put 
to us in this reference arc both im- 
mediately answered in the negative 
when the view is taken of Section 
C, as I think it ought to be, to the 
effect that the right of occupancy 
which is the subject of this Section 
is rather of the nature of a personal 
privilege than a substantive proprie- 
tary right. I think that there can 
I be no right of occupancy under the 
terms of this Section other than in 
a person who is cultivating or hold- 
ing tho land as a ryot in the situa- 
tion which is mentioned in tliis 
Section ; and that therefore a person 
can only have this right wlio is ac- 
I tually cultivating or holding tbe 
land, and Iben only if be has culti- 
vated or held the land as a ryot for 
a period of twelve years according 
to the rule for estimating that time 
which is prescribed in the Section ; 
and that rule is that only tlie actu- 
al cultivation or holding of the per- 
son who sets up the right, and in 
the case where he has taken the 
cultivation or the holding of tlie 
land by inheritance from a prede- 
cessor, then, constructively, the cul- 
tivation or holding of that predeces- 
sor, counts. The Section does not 
give to any one other than the person 
who has actually held or cultivated 
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land for the period of twelve years 
either by himself alone, or by him- 
self and his predecessor, from whom 
he has taken by inheritance, to- 
gether, the right of occupation 
which is the subject of the {Section. 
And if this is so, then it seems to 
be plain upon the facts which the 
reference brings before us that 
Ishan Chuiidcr Sen, the defendant 
in the case, has not a right of occu- 
pancy in the land which is the 
subject of suit, because he has him- 
self only ciiltivaled or held it as a 
ryot for a i)orio<l of a little more 
tlian eleven years, and the person 
who preceded him in the euUiva- 
iion or holding thereof was notone 
from whom he took it by inheri- 
tance. Ilis predecessor in the cul- 
tivation or holding was Kiitjto 
Doss, from whom he took by pur- 
(*hase. In that stat(3 of things, he 
is not entitled by the words of Sec- 
tion 6 to add any years of Kristo 
Doss^ holding to the years of 
his own holding. And certainly 
Kristo Doss, in the view that I 
have taken of the Section, can have 
no right of occupancy in tlie land, 
because he is not now cultivating 
or holding it, but, on the contrary, 
has long been out of the occupation 
of it ; he has not cultivated it , he 
has not held it in any sense what- 
ever during the period of the last 
eleven years and upwards. To use | 
the words of the Section, he is not 
a person who is occupying or hold- 
ing the land. 

The second branch, also, of the 


second question which has been 
referred to us, seems to be answer- 
ed in the negative by the decision 
which is reported in XX., W. R., 
If‘i9 — a decision, the correctness of 
which has not yet been impeached, 
supported by the decision in Speci- 
al Appeal No. lf)51 of 1872.* 

I concur in the iudgmeut whicli 
has been delivered by the learned 
Chief Justice, and have notliiug 
substantial to add to it. I ought, 
however, perhaps to remark, with 
icgard to an observation which has 
heen made on the case reported in 
XX., W. R., 139, that it was 
obviously not the intention of the 
Bench Avhicli passed that decision 
to say anything judicially as to 
whether or not the grantors or 
transferrors of the jote in that 
case still had, in the events which 
had happened, any right to require 
possession of the land at the hands 
of the zemindar. All that that 
decision decided was that whatev'er 
the rights of the transferrors as 
against the zemindar might be, 
tliose rights did not prevent the 
zemindar, under the circuiustanccs 
of the case, from recovering 
possession of the land from a 
stranger. 

MoRiifs, J. — I concur with the 
Chief Justice in thinking that both 
the questions referred to us should 
be answered iu the negative. 


* 20, W. E., 47S. 



118 Citil TflE LEGAL COMFANIOIir. 


Rulings. 


CALCUTTA HIGH COUllT. 

Full Bench. 

The Ath March, 1874. 

The Ilon^ble Sir Kichard Couch, 
Kt., Chief Justice, and the Hon^ble 
L. S. Jackson, J. B. Pbcar, W. 
Markby, and E. G. Biieb, Judges, 
Bkojo Misser [Appellant) 
Petitioner y 

IS, 

Mussamut Ahlaueb Mjsuain and 
others (Pespondeuts] Opposite Party, 
Act rilL [li. C.) 0/1869, See. 102 
— Additional Judge — Appeal^ 

Hold (Jackson, J. disseniiente) that an 
Additional Judge comes within the meaning 
of Act VIII. (B. C.)of 1869, Section 102, 
and that an appeal does not lie from his 
decision in cases of the nature described in 
that Section any more than from that of a 
l)istiict Judge. 

This case was referred to the Full 
Bench on the t)th December 1873 
by rhear and Ainslie, J,J., with 
the following remarks : — 

PiJEAK, J. — We tbink tliat this 
inn Iter must stand over, and Ibe 
further bearings bo postponed in 
order that we may refer for the 
decision of a Full Bench the ques- 
tion whether or not an Additional 
Judge invested with the powers 
given to him by Act VI. of 1871 
ia a District Judge within the 
meaning of Section 102 Act VIII 
(B. C.) of 1869. 

The judgments of the Full Bench 
were delivered as follows 
Birch, J. — The Local Legisla- 
ture has, in Section 102 of Act VIII. 
of 1869, substituted for the words ^ 


“ Zillah Judge, used in Act X. of 
1859, the term District Judge.^^ 
This, in the General Clauses Act L 
of 1868, passed by the Government 
of India, is defined tc(fmean ‘Hhe 
Judge of a principal Civil Court of 
original jurisdiction.^^ If these 
words are strictly interpreted, it 
may be said that there being only 
one such Court in a district it can 
refer only to the officer presiding 
ill that Court, and that the bar to 
appeal contained in Section 102 
refers only to cases tried by him 
originally or in appeal. I do not 
think that such was the intention 
of the framers of the Act. In 
some of the most important dis- 
tricts, appeals under Act X. of 
1S59 had been for years disposed 
of by the Additional .Tiidges. These 
officers were appointed under Re- 
gulation VlII. of 1833, and were 
empowered to perform any part of 
the duties of the Judge of the 
Zillah, and, in performance of tliosc 
duties, were to exercise the same 
powers as the Zillah Judges. Ap- 
peals from the orders of the 
Additional Judges lay only to the 
Sudder, and subsequently to the 
High Court, This law was in force 
when Act VIII. of 1869 was passed 
by the Bengal Council, and I find 
nothing to indicate that the Local 
Legislature had any intention (if 
it had the power) to reduce the 
status of the Additional Judges to 
that of the Subordinate J udges as 
defined in ActXVI. of 1868, then 
in force. By Act VI. of 1871, 
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Regulation Vlll. of l8iJ3 was re- 
pealed, but its provisions as to tbe 
powers of the Additional Judg^cs 
are re-enacted in JSeetion 7, and 
since that enactment Additional 
Judges are gazetted as Additional 
District Judges, and the officer 
against whose judgment the special 
appeal was in this case preferred 
was so gazetted. 

There have been conflicting de- 
cisions of this Court upon theques- 
tion submitted. One, of the 127th 
February 1873, is reported at page 
30, Volume X., Ji. L. U., App.* 
la that case it was held that IScc- 
tioii 102 referred to eases tried by 
a District Judge, and not to those 
tried by an Additional Judge, and 
tbe objection that an appeal would 
not lie was overruled. 

In cases 768, 709, 770, 772, 773, 
and 774 of 1873^ decided on the 28th 
of February 1873 by another Divi- 
sion Bench of this Court, and not 
reported, t it appears that the ap- 
peals were dismissed upon the sub- 

* 19, VV.U., 201. 

+ These were appeals from decisions pass- 
ed by the Additional Judge of Hooghly, 
confirming, in appeal, the decision of tbe 
Moonsiff'of Uhattal in that district, in a suit 
for arrears of rent under Act VIII, of 1869. 
On the appeal being called on before the 
High Court (Present: the Hou’ble Sir 
Hichard Coucbi Kt.y Chief J\isliee, and the 
Hon*ble F. A. Glover, Judge), Baboo Bama 
Churn Banorjee, for the respondent, took 
the preliminary objection that no appeal 
could lie under Sec. 102, Act VIII, of 1869. 
After hearing Baboo Umbica Churn Bose for 
the appellant, the Court dismissed the appeal 
on the preliminary objection, with costa. 


jection raised by the respondent 
that no appeal would, under the 
circumstances of the case, lie frjru 
tbe order of an Additional Judge. 

It seems to inc that there can he 
no appeal in cases decided by an 
Additional Judge which would not 
be appealable had they boon decid- 
ed by tbe District Judge. I do 
not think that the Local Leirisla- 
ture contemplated any di>.tinction 
being made between tbe (Courts of 
the Di'-triet Judge and Additional 
District Judge, and I would hold 
that the words District Judge in 
Section 102 of Act VIII. of 1869 
includes an Additional District 
Judge vested under Act VI. of 
1871 with powers of a District 
Judge. 

Markiiy, J. — I concur in the 
construction which has been put 
upon the statute by Mr. J.ustice 
Birch. 

Fheaii, J. — I concur in the view 
taken by Mr. Justice Birch, and 
have but a few words to add. It 
seems to me that, under the provi- 
sions of Act VI. of 1871, the 
Additional Judge is a District 
Judge, although, no doubt, not the 
District Judge; be is an Additional 
Judge attached to tbe Court of the 
District Judge. lie has the same 
powers as the District Judge, 
although his cognizance of cases is 
in some degree limited. By Act 
VI. of 1871 a great distinction is 
made between the status of the 
Additional and that of the Subordi- 
nate Judge; there are no appeals 
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iVorn the decision of the Additional 
Jud^-e to tlic District Jud^»c, 
whereas, on the other hand, the 
Additional J inline may, as the 
Addit'onal .Judge of the District 
Jiidge^s Court, liear appeals Jiom 
the JSuhordinate Judge. I think 
that, shortly, the ctrect of Section 
10'Z of Act VIII. of 1809 is to 
except the decrees of an Additional 
Judge from ap[)eals under his 
character as a District Judge, or 
Additional Judge of the District 
Court. 

Jackson, J.- -T regret very much 
to find myself under the necessity 
of dissenting from my learned 
colleagues on this occasion. It 
is only the very strong conviction 
on my mind on a subject which I 
liavc 'frcqueintly considered that in- 
duces me to express the different 
opinion which I entertain. 

Whatever the status of an Addi- 
tional Judge may have been at the 
time of the passing of Act VIII. of 
1869, and previous to the pass- 
ing of Act VI. of 1871, it seems to 
me quite clear that tlie District 
Judge of flic Bengal Civil CourCs 
Act of 1871 was an entirely dis- 
tinct person, and a person occupy- 
ing a wholly different position in 
the judicial body from the Addi- 
tional Judge. I think that when 
the effect of a provision of law is to 
abridge the ordinary right of ap- 
peal, that provision must be con- 
strued with the utmost strictness, 
and that we ought not to take 
away the right of appeal unless we' 


arc <[uite sure that the intention of 
the law was to take it away. 

Section 103 of Act VIII. of 
1869 says that nothing^ in this Act 
shall he deemed to #confcr any 
power of appeal in any suit fried 
and decided hij a Disfricf Judge y 
originally or in appeal, if the 
amount sued for, or the value of 
the pro])erty claimed, does not 
exceed one huiidieJ rupees, in 
whicli suit a question of riglit to 
enhance or vary the rent of a ryot 
or tenant, or any ([ue&tion relating 
to a title to land, or to some in-^ 
terest in land, as between parties 
having conflicting claims thereto, 
has not been determined by the 
judgment. Section 3 of Act VI. 
of l87l provides that the number 
of District Judges to he appointed 
under tins Act shall be fixed, and 
may, from time to time, he altered 
by the Local Governmenl ; and 
Section 5 says that whenever the 
Governor-General in Council has 
sanctioned an increase of the 
number of Distiict Judges, the 
Local Government shall appoint 
Additional District Judges. That, 
as I understand it, contemplates 
the case of an addition to the 
number of districts, and so regu- 
lates the appointment of Additional 
District Judges to fill that office in 
such additional districts. After 
that has been provided for, the 
Legislature in Section 7 enables 
the Government in particular cir- 
cumstances to appoint functionaries 
called Additional Judges, audit 
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is declared that such Additional 
Judges shall perform any of the du- 
ties of a District Judge under 
Chapter II K of this Act that the 
District Judge may, with the sanc- 
tion of the High Court, assign 
to them, and, in the performance of 
such duties, they shall exercise the 
same powers as the District Judge.” 
Therefore the functions of an Addi- 
tional Judge are restricted to per- 
forming, under deputation as it 
were from the District Judge, any 
of the duties of that officer under 
Chapter III. of that Act, and no 
further. The words "exercise the 
same powers” I understand to 
mean that he shall exercise any 
such powers as are necessary to the 
efficient performance of his duties^ 
and not as conferring any attribute 
such as immunity from appeal on 
the decisions of Additional Judires 
when passed. And throughout Act 
VI. of 1871, wherever grades of 
Courts are enumerated, MoonsiiTs, 
subordinate Judges, Additional 
Judges, aud District Judges are all 
mentioned asoffioers of dis- 
tinct status, holding separate posi- 
tions, and exercising different 
powers. If, indeed, Section 102 
of Act VIII. (B. C.) of 1869 had 
contained the words "decided by 
a District Judge or an Additional 
Judge,” I should have readily ad- 
mitted that the finality so given to 
the decisions of Additional Judges 
might be conceded to the officer 
with the same title, though holding 
a slightly different status created 

9 


by Act VI. of 1871. But there are 
no such words in the Section, and 
there appears to be quite suffi- 
cient reason why the Legislature 
should have intended to confer 
particular powers and particular 
finality of jurisdiction upon the 
District Judge iu like manner as it 
confer certain special powers on 
the Collector of the District, al- 
though there may be other officers 
iu the same district exercising the 
general powers of a Collector. The 
District Judge is usually an officer 
of greater experience, higher status, 
and longer connection with tlie 
district, and the Legislature might 
well have thought fit to say that 
in particular cases, usually of mi- 
nor importance, the decision of such 
an officer might be allowed to bo 
final. No such reason, it seems to 
me, exists in the case of the Addi- 
tional Judge, and the Legislature, 
therefore, as I presume, did not in- 
clude the Additional Judge in the 
terms of Section 102. 

For these reasons I think that 
whatever exemption from appeal is 
conferred by that Section, is limit- 
ed to the decisions of District 
Judges, 

Couch, C. J.— -I am of opinion 
in this case that the appeal is bar- 
red. The question referred to us 
appears to have been decided by 
myself and Mr. Justice Glover 
about a year ago.* From my note 
of the case the question does not 
appear to have been argued — cer- 

« See foot note to page 119. 
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tainly, at no length — before us ; 
but after the argument which we 
have DOW heard, I retain the opi- 
nion which 1 expressed in that 
case. 

Section 102 of Act VIII. of 18C9 
says : — Nothing in this Act con- 
tained shall be deemed to confer 
any power of appeal in any suit 
tried and decided by a District 
Judge originally or in appeal. If 
the amount sued for, or the value 
of the property claimedy does not 
exceed one hundred rupees, in 
which suit a question of right to 
enhance or vary the rent of a ryot 
or tenant, or any question relating 
to a title to land, or to some in- 
terest in land, as between parties 
having conflicting claims thereto, 
has not been determined by the 
judgment.*^ 

It appears to me on reading 
ibis Section that the Legislature, 
in deciding whether there should 
he an appeal or not in the case 
there described, looked quite as 
much, probably more, to the value 
of the property claimed, and the 
question in dispute between the 
parties, than to the position of the 
Judge who was to decide the suit. 
It is not a proper way of ascertain- 
ing what was the intention, to look 
at the case merely as an appeal 
from a Judge having a particular 
status or bolding, a particular 
rank or position among the Judges 
appointed under the Civil Court's 
Act. 

Then we And that in Section 7 


of the Civil Court's Act provision 
is made for the appointment of 
Additional Judges when the busi- 
ness pending before n^y District 
Judge requires the appointment 
of an Additional Judge for its 
speedy disposal, and the Additional 
Judge so appointed is to exercise 
the same powers as the District 
Judge. I think we may assume 
that the gentleman appointed to 
exercise the same powers as the 
District Judge will be equally com- 
petent to exercise them, and that 
there is not a greater reason that 
his decision should be subject to 
appeal than the decision of the 
District Judge. We also find in 
Section 21 of the same Act that 
his decisions are put by the Legis- 
lature on the same footing as the 
decision of the District Judge, for 
it says that appeals from the de- 
crees and orders of District Judges 
and Additional Judges shall, when 
such appeals are allowed by law, 
lie to the High Court. 

I think (as I have already said) 
that what should be looked at in 
considering the intention of the 
Legislature as to the right of 
appeal are the powers which are 
to he exercised by the Judge and 
the nature of the suit, rather than 
whether he holds the office or pos- 
sesses the dignity of a District 
Judge, or has only the name of Ad- 
ditional Judge. It appears to me,— 
although differing as I do from a 
learned Judge of so much experi- 
ence as Mr. Justice Jackson I ca 
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not but have some hesitation on 
the subject, — that an Additional 
Judge cornes within the moaning of 
Section 102 of Act VIll. (B. C.) 
of 1869 and that an appeal does 
not lie fiom his decision any more 
than from that of a District Judge. 

The application for review will, 
therefore, be rejected. 

HIGH COURT, N. W. P. 

Full Bench. 

The nth May, 1871. 
Aj.odiiya Peusiiad [Plaintilf,) 
vs. 

BisiiKsiiuR Sahai and another. 

Act XIV, o/18o9, S. 11*- W- 
talion — Proseentiny a suit bond 
fide i/i the wrong Court. 

Where a suit, prosecuted bond fide and 

* Soc. 14, Act XIV. of 1859.— In oomput- 
iii" any period of limitation prescribed by 
iliis Act, the time during which the claimant, 
or any person under whom he claims^ shall 
have boon engaged in prosecuting a suit upon 
the same cause of action against the same 
defendant, or some person whom he repre- 
sents, bond fide and with due diligence, in 
any Court of Judicature which, from defect 
of jurisdiction or other cause, shall have 
been unable to decide upon it, or sliall have 
passed a decision which, on appeal, shall 
have been annulled for any such cause, 
including the time during which such appeal, 
if any, has been pending, shall be excluded 
from such computation. 


with due diligence, was dismissed in appeal 
for want of jurisdiction, and a second suit 
was afterwards brought in a right Court 
JJe^d that, ip computing, unjer section 1 4* 
of Act XIV. of 1859, the period of limitation 
of the suit, the time between the decree of 
the Court of first iostaoce and the institution 
of the appeal should be excluded. 

Turner, J. — The question before 
the Court arises out of a suit for 
pre-emption, and the circumstances 
are as follow : — 

The sale took place on the 28th 
January, 1S71, and on the 20th 
January, 1872, the plaintilf insti- 
tuted a suitf in the Moonsiff's Court 
to vindicate his right as pre-emp- 
tor. On the 30th March, 187?, he 
obtained a decree, but being dis- 
satisfied with so much of the decree 

* Sec. 15, Act IX. of 1871^ — In computing 
the period of limitation prescribed for any 
suit, the time during which the plaintitT has 
been proseouting with due diligence another 
suit, whether in a Court of first instance 
or in a Court of appeal, against the same 
defendant or some person whom he repre. 
sents, shall be excluded where the last-* 
mentioned suit is founded upon the same 
right to sue, and is instituted in good faith 
in a Court which, from defect of jurisdiction, 
or other cause of a like nature, is unable to 
try it. 

Explcmaiion l.^In excluding the time 
during which a former suit was pending, the 
day on which that suit was instituted, and 
the day pn which the proceedings therein end 
ed, shall both be counted. 

Explanation 2. — A plaintiff resisting on 
appeal presented on the ground of want of 
jurisdiction, shall be deemed to be pro8ecut<« 
ing a suit within the meaning of fehis section;.. 

t I^» Act IX. of 1871 does not apply to 
suits instituted before the first day of April, 
1873 by reason of Sec. 1 of the aaroe Act ; 
hence Act XIV. of 1859 applies.— L, C. 
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£is determined the amount of the 
purchase money, he, on the 27th 
April, 1872, presented a regular 
appeal, when on the objection of 
the defendant it was held that the 
suit had been improperly valued, 
and that its proper valuation was 
in excess of the pecuniary limits 
of the Moonsiff^s jurisdiction ; and 
by an order dated the 26th June, 
1872, it was ordered that the plaint 
should be returned to the plaintiff. 
Some delay, for which it does not 
appear the plaintiff was responsible, 
took place in carrying out this or- 
der. The plaint was actually re- 
turned to the plaintiff on the 1st 
of August, and was presented by 
him in the Subordinate Judge^s 
Court on the 7th August, 1872. 
At the hearing the defendant plead- 
ed limitation ; the plaintiff replied 
that he was entitled to deduct the 
period during which the former 
suit was pending, and that period 
extended continuously from the 
date on which the original suit 
was instituted up to the date on 
which, the plaint, in pursuance of 
the order of the appellate Court, 
was returned to him so as to enable 
him to present it in the proper 
Court. It was contended by the de- 
fendant that at least the interval be- 
tween the decision of the Moonsiff 
and the institution of the appeal 
could not be excluded. The Sub- 
ordinate Judge, relying on a ruling 
of the Sadder Dewanny Adawlut, 
North-Western Provinces, (S. D. 
A., N. W, P., Vol 2, im, page 


602) accepted the contention of the 
defendant, and dismissed the suit. 

The plaintiff instituted a special 
appeal, and as it appeared at the 
hearing that the decision of the 
Sudder Dewanny Adawlut was in 
conflict with a ruling of a Division 
Bench of the Calcutta Court (VI., 
W. R, 308), and the Division 
Bench* before which the appeal was 
argued inclined to hold the ruling of 
the Calcutta Court the more sound, 
the point was referred for the opi- 
nion of the Full Bench. 

The decision turns on the con- 
struction of the words “ engaged in 
prosecuting a suit.^^ It is apparent 
from the context that they include 
not only proceedings in a Court 
of original jurisdiction, but pro- 
ceedings in appeal, and this is in ac- 
cordance with the ordinary sense in 
which the words would be under- 
stood. A man may be said to prose- 
cute bis suit so long as he is either 
demanding a decree from the Court 
of original jurisdiction, or endea- 
vouring to obtain from an appellate 
Court a decree refused him by a sub- 

* The Diviaional Bench (Turner and 
Spankie, J. J.) before which the appeal ori- 
ginally canae on for hearing, made the follow- 
ing order of reference : — ** As the ruling 
of the Calcutta Court, VI., W. B., 308, is 
directly opposed to the ruling of a Full Bench 
of the late Sudder Court, North-Western 
Provinces, 8. D. A., North-Western Fro*' 
vinces, VoL 2, 1864, page 602, and we in- 
cline to the opinion that the ruling of the 
former Court is the more sound, we re*< 
quest the opinion of the Full Bench on the 
point.** 
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oi:4inate Court, or if the subordi- 
Date Court has passed a decree in 
his favour so long as he is engaged 
in supporting that decree in an ap- 
pellate Court. Hut it is argued 
that he can be said to be engaged 
in prosecuting his suit within the 
meaning of this section of the Li- 
mitation Act of 1859 only while 
proceedings are actually pending in 
the original or appellate Court, 
and not in the interval between 
the decree of one Court and the 
presentation of an appeal from that 
decree in another Court, and this 
argument is based on the words, 
^Mncluding the time during which 
such appeal has been pendingJ^ 
It is contended that an appeal can- 
not be said to be pending before it 
is instituted, and that from the 
use of the term pending, it is to 
be inferred that it was the inten- 
tion of the legislature to exclude 
the period between the decree of 
the lower Court and the iustitutiou 
of the appeal. 

The result of such a construc- 
tion would in many cases be to 
put it in the power of a defendant 
to defeat a claim by protracting 
the litigation. If a Court without 
jurisdiction passed a decree against 
him, he could refrain from appeal- 
ing until the last day allowed by 
law*. If a subordinate appellate 
Court affirmed the decree he could 
again wait until the last day of the 
prescribed period before instituting 
his appeal in the ultimate Court 
of appeal. By such proceedings, 


if a plaintiff sued in a Court not 
having jurisdiction within four 
months of the expiry of the period 
within which ho is bound to sue, 
his claim might be defeated. Look- 
ing at the difficulties which must 
frequently arise in this country in 
determining what Court has juris- 
diction, we should adopt with re- 
luctance a construction whicli might 
work such a result as has been 
supposed. But the construction 
for which the defendant contends 
does not seem necessitated even if 
it be warranted by the language 
of the section. It has been already 
pointed out that the term engaged 
in prosecuting a suit embraces the 
whole period from the institution 
of the suit to its determination by 
an ultimate Court of appeal. A 
decree which is appealable is not 
final until the period for ap- 
peal has expired and no appeal 
has been instituted. The proceed- 
ings in a suit in which such a 
decree is passed are continued by 
the institution of the appeal. The 
appeals are in fact stages in the 
suit. The legislature had, when 
enacting the Code of Civil Proce- 
dure, Act VIII. of 1859, recog- 
nized the necessity of allowing an 
interval between the decree of a 
subordinate Court and the institu- 
tion of an appeal from that decree ; 
and if it had intended that this in- 
terval should not be allowed to a 
plaintiff when claiming allowance 
of time under this Section of the 
Limitation Act, it is to be presum- 
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C(1 that the detluclion would have 
been disallowed by an express 
provision. The words including 
the time during which such appeal, 
if any, has been pending^^ were not 
intended, in our judgment, to con- 
trol the term engaged in prose- 
cuting a suiV^ but to make it 
more clear that the whole period, 
from the commencement to the fi- 
nal determination of the suit by an 
ultimate Cuurt of appeal, was to bo 
allowed on proof that the i)laintiff* 
bad throughout acted bond fide and 
exercised due diligence. In this 
view the ruling of the Division 
Bench of the Calcutta Court is the 
sounder. 

Biiodhuiist, J. — Concurred. 

Stuart, C. J.— I differ from the j 
District Judge and concur with 
Turner and Spuukie, JJ. in accept- 
ing the ruling of the Calcutta 
High Court mentioned in the re- 
ferring order, and I substantially 
adopt the argument by which the 
ruling is supported. The decision 
of the Suddor Court of these Pro- 
vinces, also therein mentioned, is 
unsatisfactoiy, proceeding on a view 
of the Act of 1859 which, in my 
opinion, is*a narrow and contract- 
ed one, and inconsistent with the 
spirit and policy of the law of limi- 
tation, Two other cases were cited 
at the hearing on behalf of the 
respondents, but they do not ap- 
pear to me to assist their case. In 
the first, that of Nund Doolal Sir- 
har and others^ appellants, 2, W. 
11., page 9, there appeared to have 


been two suits, one instituted on 
the 28th of July, 1863, and the 
other on the 31st of IMUiroh, 1863 \ 
and there was an unejfeplained de- 
lay of upwards of a month iu 
returning the plaint in the first 
suit, which Lad been insufficiently 
stamped; but the case is very badly 
reported, there being no satisfac- 
tory statement of the facts or pro- 
cedure, and it is difficult to say 
from the report what the opinion 
of the Court was. So far as in- 
telligible, the judgment of the 
Court appears to have been cpiito 
mistaken. In the other case, that 
of Chunder Madhuh Chxickerbuiifj , 
appellant, G, W. 11., page l8l, the 
principal question was, whether the 
time occupied in prosecuting a suit 
in which the plaintiff was non-suit- 
ed could be deducted, and it was 
held by a majority of the Court 
that it could not, there having been 
great laches and negligence on the 
part of the plaintiff, 12 years and 
11 days having elapsed between 
the accruing of the cause of action 
and the commencement of the 
second suit. But there the rule 
laid down is, that ^^to entitle a 
plaintiff to the benefit of the terms 
of section 14 of the limitation law 
it must be shown that his suit bad 
been prosecuted bond fide and with 
due diligence, and that the Court 
was unable to decide upon it from 
some cause quite unconnected with 
the default or negligence of the 
plaintiff. To hold otherwise would 
be inconsistent with the use of 
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the words bond fide and with due 
•diligence. It does not by any 
ineaiis follow in every case, tliut 
because the Court had been obliged 
to refrain from deciding the case 
from want of jurisdiction, the party 
would have been entitled to avail 
himself of the time during which 
the suit was pending ; because it j 
might so happen that the party ' 
knew well that the Court in which 
his suit had been brought w^as not 
the Court to which he ought to go. 
Ill that case, the suit was not bond 
fidCj and he is not entitled to that 
time.'^ And again It app^irs to 
me that the inability of the Court 
must be either some unavoidable 
circum.slance over which no one 
Las any control, or something inci- 
dental to the Court itself, and un- 
connected with the acts of the 
parties.'^ And so iar as I under- 
stand the facts of the present case, 
they come within the principle so 
stated. No doubt it would have been 
satisfactory to have had it explain- 
ed to us why it was that plaintiff 
waited till the ii7th of April before 
appealing against a decree which 
had been obtained on the ilOth of 
March. lie however, clearly 
entitled to a portion of this time, 
and probably to the whole of it ; 
and it must not be forgotten that 
the contention on the part of the ‘ 
respondent must be taken to be, 
that he is not entitled to have any 
of it deducted from tho period of 
limitation, a eontentioii which in 
my opinion is unfounded in law. I 


do not think it necessary, in order 
to satisfy section 14 of the Act, 
that the propccuiion of the suit 
should con tin no to be, and be ex- 
clusively, nctiial procedure in Court, 
Arrani:emeiit and consultation for 
proceeding further after the first 
decree, by means of professional 
ad ice and contidoratlon as to the 
propriety of appealing wilhin tlie 
prescribed time, may I think be 
legitimately considered procedure 
for the purposes of the section of 
the Act, in such a suit as the pre- 
sent, The litigious rights of the 
plaintiff were all the time kept 
alive, and the decree and appeal 
connected together forming one 
continuous and unbroken proce- 
I dure, o( which, in the reckoning of 
lime, he is entitled to have the be- 
i nefit. 

In my opinion tlierefore the ap- 
peal ought to be decreed, and llie 
case remanded for trial and decision 
on tiie facts and merits. 

Oldfield, J —The question is, 
whether, under section 14, Act 
XIV. of 1850, in computing the 
period of limitation in the case of 
a suit prosecuted hovd fide in a 
wrong Court, the period het ween 
the date of the decree of the Court 
and the date of institution of the 
appeal shall he deducted from the 
period of limitation. 

I can place no other construc- 
tion on the language of the section 
than that it is only the time taken 
in actually prosecuting a suit in a 
Court of Judicature, and the time 
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during which the appeal is actually 
pending in such a Court, that it is 
intended should he deducted. 

Had it been intended to include 
the time iil'tor decree and before 
institution of appeal, there would 
be no force in the words ^'includ- 
in;? the time during which such 
appeal has been pending.'^ 

IJy the terms of the law, the 
time to be excluded is that taken 
in ^^prosecuting a bond fide 
and with due diligence in any 
Court of Judicature/^ A suit can- 
not be said to be in prosecution 
in a Court of Judicature until 
it has been instituted in such a 
Court, nor can an appeal, that I 
can sec. 

The law insists on the bond fidea 
and due diligence in prosecuting 
of parties, and it would be next to 
impossible to ascertain these points 
for a time when there are no pro- 
ceedings before the Court ; and this 
may have been a consideration with 
the legislature when framing the 
law. 

The law gives an indulgence to 
parties prosecuting suits in the 
wrong Court, and it may have 
well intended that this indulgence 
should be exercised within well 
defined limits. " 

It appears to me that the above 
construction is the natural one to 
be placed on the terms of the law, 
and any other would bo to strain 
the law in an unjustifiable degree. 

I agree with the Full Bench Rul- j 
ing of the late Sudder Court, | 


North-Western Provinces, on this 
question (Vol. 2, 1864, page 602.) 

Pkaiison, J. — In my opinion the 
ruling of the Full Bgnch of the 
late Sudder Court of ^ these Pro- 

I 

vinces, dated 28th November, ISBi, 
is far more in accordance with the 
terms of section Act XIV. of 
1859 than the ruling of a Bench 
of the Calcutta High Court in 
1867, and I am not prepared to 
admit that the latter ruling ex- 
presses the intention of the legis- 
lature more correctly than the 
former; for, had this been the case, 
the lerms of section 15, Act IX. 
of 1871 would presumably have 
been adapted and conformed to that 
ruling ; whereas they are not ma- 
terially different from the terms of 
section 14, Act XIV. of 1859. 

The ruling of tlie Calcutta Court 
proceeded on the view that a man 
might be prosecuting his suit bo7id 
fide and with due diligence while 
he was seeking advice as to the 
advisability of appealing, or other- 
wise making preparation for ap- 
pealing. But if this view were 
sound, it might be contended that 
the time previous to the institution 
of a suit, while be was consulting 
his legal advisers as to the proprie- 
ty of instituting it, or was other- 
wise preparing to do so, might also 
be deducted under the section. So 
latitudinarian a view would ob- 
viously be open to objection ; and 
the terms of the section, which ex- 
pressly allow only the time during 
which the claimant shall have been 
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engaged in prosecuting the suit in 
a Court of Judicature^ and the 
time during which an appeal shall 
huKO been fending, to be deducted 
in computing the period of limi* 
tation, do not warrant, but by im- 
plication disallow, the deduction of 
any further time not actually spent 
in the prosecution of the suit in 
the Court of first instance or the 
Court of appeal. It is no answer 
to this reasoning to say that the 
natural construction of the terms 
of the law would enable a^defendant 
in some cases, by delaying to 
prefer this appeal, to preclude the 
plaintiff from instituting a fresh 
suit. That is only to say that 
the indulgence which the section 
grants to suitors who have sued in 
a wrong Court is not so large as 
those who make such answer think 
that it ought to be. To me it ap- 
pears that a suitor who at the last 
moment brings his suit in a wrong 
Court is not entitled to have a de- 
duction from the period of limita- 
tion applicable to his suit when re- 
inslituted in a proper Court, not 
only of the time wasted in the 
wrong Court, but at such addi- 
tional time as he may require for, 


or use in, his preparation for ap- 
pealing. Had he not deferred his 
suit so long, he would not have 
been so short of time; and I see no 
reason why ho should be protected' 
from the consequences of his dila- 
toriness in commencing proceed- 
ings, as well as from the conse- 
quence of his mistake in going into 
a wrong Court. Anyhow the le- 
gislature has only made provision 
to save him from the consequence 
of his mistake ; and the Courts are 
not competent to go further, and to 
extend the indulgence beyond the 
terms of the law. 

The case having been returned 
to the Divisional Bench, judgment 
was deliveicd as follows 

In accordance with the opinion of 
the majority of the Court, it must 
be held that the appellant is enti- 
tled to deduct the interval between 
the decree of the Court of first in- 
stance and the institution of the 
appeal. This appeal is therefore 
decreed, and the decrees of the 
Courts below being annulled, the 
suit is remanded to the Court of 
first instance, under section 361, 
for trial on the merits. 
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least inf'erentially, the ('ourt must 
pass jud^^ment separately on tbe 
view of facts involved in each 
ehar^^e. 

The duty of the jury as a part of 
the Court is also, plainly, to decide 
which of the several views of facts 
l)resentcd to it for consideration by 
the prosecution is true (Section 
i^oT) ; and to say specifically as to j 
the view of facts exliibited in each 
(‘harjiie whether it is true or not 
(Section 2(13). There is no relief 
IVom this obli;;*'ation to come to an 
express findinij with rcLjard to each 
alleged view or set of facts, except 
that which is by implication given 
in para. 2, Section 4(il, just referred 
to, and that paragraph applies, as 
it seems to me, only to eases where 
the several sets of facts are the al- 
ternative representations of one cri- 
minal occurrence. 

But the alternative views of fact 
stated in the charge which is 
now under our consideration, are 
not alternative views of one crimi- 
nal occurrence ; they repreyent two 
entirely distinct criminal occur- 
rences ; the one being to the effect 
that tlie accused on tlie 23rd 
January 1873, at Alipore, in the 
course of a trial of two persons, on 
a charge of cheating, before Moul- 
vie Abdool Luteef, stated in evi- 
dence, fcc., which statement he at 
the time of making it knew to be 
talse, &c. ; the other, that the 
accused on the 13th February l878, 
in the course of the trial of these 
same two persons, together with a 


1 third person on ihj 
before the same Ml 
in evidence, &c., w 
&c. And therefore, L, 
spirit of Sections 455 and 461/parar 
2, are that which I have above des- 
cribed, this case docs not fall with- 
in either of them. In other words^ 
there does not appear to be in the 
text of the Criminal Procedure Code 
any warrant for an alternativo 
charge of this kind, or for aii alter- 
native finding of these two sub- 
stantively diflerent slates (or views) 
of fact, whether exhibited in an al- 
ternative charge, or in two separate 
charges. Consequently, if the text 
alone of the Code were consulted, 
it would not, as I understand it, 
support the conviction which is be- 
fore us. 

And IhisS not a matter of mere 
technical regularity ] it very close- 
ly touches upon tbe right and satis- 
factory administration of justice. 
Obviously it might be of the great- 
est possible moment to the persons 
who were being tried before the 
Magistrate on the 23rd January 
and 13th February, that it should 
be distinctly established, in the case 
now before us, which of the two 
statements alleged to have been 
made by the present accused on 
those two days respectively was 
false. And therefore a procedure 
which would enable the prosecution 
in the present case to procure a con- 
viction of the accused in the alter- 
native, without troubling itself to 
go the length of establishing the 
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falsehood of the one statement or 
the other, mii^ht work a serious 
grievance to those persons. Aj^ain, 
the present accused person himself 
by an alternative conviction is de- 
j)rived of tlie advantage which lie 
oiiglit to have in the event of a 
material witness to the falsity of 
one of the statements being* con- 
victed of perjury. 

If, also, the prosecution is not 
under a legal obligation to estab- 
lish the falsity of either statement, 
then it is plain that it may launch 
its case upon the bare evidence 
that the two alleged statements were 
respectively made, and then leave 
the prisoner to satisfy the Court as 
best be can that neither of them 
was false. This is the course which 
is most usually taken, and I do not 
hesitate to say that it is generally 
most unfair. The contradiction be- 
tween the two statements is seldom 
absolute, though there is common- 
ly enough opposition in them to 
lead a not over-scrutiriizing jury to 
presume it; and the contradiction 
being arrived at, the falsity again 
is presumed in spite of anything 
which the prisoner may say in the 
dock. Convictions of this charac- 
ter are most unsatisfactory, and do 
very little to meet any real mischief. 
Yet the temptation to the public 
prosecutor to seek them is so great 
that in this country perjury is hard- 
ly ever attacked in any other way. 
Deliberate perjury persisted in is 
not often the subject of prosecution 
in the mofussil Courts. 


Several other consideralion.s of 
public importance might hebrouglit 
forw^ard; hut it soeins to he sufll- 
ciently ])laiii without^ more that 
perjury is the one (^fence of all 
otliers in tlie Penal Code which 
calls for precision and iinambigu- 
ousness of statement in the charge 
and in the judicial finding. 

Thus it appears to nu‘ that the 
construction of the text of the 
Criminal Procedure Code taken by 
itself, which 1 have arrived at, ac- 
cords with the expediency of the 
matter ; and that thereby its reason- 
ableness is in some degree support- 
ed, However, when we pass on 
from the text of the Criminal Pro- 
cedure Code to the forms of cliarge.s 
in Scliedule No. HI. appended to 
the Code, which are prescril)od for 
adoption by Section A>V2, wc find 
the last of them rims ns fnllous ; — 
That you, on or about tlie day 
of at in the 

course of the iiupiiiy into ^ 

before , stated in evi- 
dence that ; and 

that you, on or about the , 

day of , at , 

ill the course of the trial of , 

before , stated in evi- 
dence that , one of 

which statements you cither knew 
or believed to be false, or did not 
believe to he true, and thereby, &c.^^ 
Now inasmuch as an alternative 
charge is only referable to Section 
455, the fact that the Legislature 
has authorized this form seems to 
show that Section 455, was intend- 
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od to extend, as it well may, be- 
yond its illustration ; that is to say, 
to the alternative allei^atioa of 
different occurrences, at any rate 
in the j)articular case which is 
covered by this form. And it has 
been argued from the form itself 
that the findiu^^ of the jury and 
the judi^ment of the Court may, 
when such an alternative charge as 
this is preferred, be in the alterna- 
tive. But Section f(U, para, ii, 
certainly does not here ap^d}'-, and 
it is diflieult to see how tlic distinct 
})r()visi()ns of Section lioZ can be 
escaped. 

The Full Bench ruling: which is 
reported in G, W, R., Cr., Go, dccid- I 
ed that under the late Criminal 
Procedure Code, tliere mii;‘lit be an 
alternative lliuling' as well in a case 
ill which the evidence proves the 
commission of one of two olfences 
fallinjjf within the same Section of 
the Penal Code and it is doubtful 
wliich of such oirenccs has been 
proved, as in one in which the 
evidence proves the commission of 
ail olfcnce falling within one of two 
Sections of the Penal Code and it 
is doubtfid which of two Sections 
is applicablo. This rulin<:^, if it 
could he adopted now, would there- > 
fore support the findini;' in the pre- i 
sent case. The reasoning, how- , 
over, by which it was arrived at j 
depended upon two Sections of the 
old Code, which arc not present in 
the new Code. The first of these 
Sections was Section which, so 
far as it is now necessary to (piote 


it, ran thus “ When it appears 
to the Magistrate that the facts 
i which can be established in evi- 
i dence show the commissiou of one 
I of two or more olfen^jcs falling 
; within the same Section of the 
, said Code, but it is doubtful which 
of such offeucos will be proved, the 
charge shall coutain twO or more 
heads charging each of sucli olfeu- 
ces.^' This was held to justify 
the framing a charge containing 
two heads, apparently similar in 
substance to that which is under 
our consideration. And altliongb 
this Section 212 of the old Code is 
not repeated in the new Code, its 
substitute being the present Section 
455, yet, so far as concerns the 
j case before us, the double headed 
! charge may be said to bo justified 
I by the lust form of Schedule III. 
Thus wo are under the existing 
Code as well as under the old car- 
ried over the first step towards the 
Full Bench conclusion. And the 
double- headed cliarge of two of- 
fences having been in this way ar- 
rived at, tlie Full Bench made its 
second step upon the footing of 
Seel ion ?382, Clause 5, wliich autho- 
rized the jury to find in the al- 
ternative upon a double-headed 
charge. But there is no equivalent 
to this in the present Code. The 
jury arc now bound to find which 
view of the facts is true (Section 
257), subject only, as before men- 
tioned, to such qualification as is to 
be found in Section 461, para. 2, 
wbich appears to be purposely so 
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framed as to exclude au alternative 
finding of two offences falling un- 
der the same undivided Section of 
the Penal Code. It is carefully 
worded so as to cover the cases 
belonging to the first part of the 
old Section 21-2, but omits tliose 
of the second part, among which 
the Full Bench case and the pre- 
sent case come. 

It was thrown out during the 
argument in this case that the 
“ view of the facts/^ with regard to 
which the jury are, by Section 257, 
called upon to decide whether it is 
true or not, is, in a double- headed 
charge, the, so to speak, entire al- 
ternative view expressed in the 
charge. But this does not accord 
with the natural meaning of the 
wol\i^. An alternative charge of 
the kind, fur which this construc- 
tion oi the sentence is especially 
wanted, puts forward two views of 
the facts which are inconsistent 
with each other, and which might, 
if the prosecution had so chosen, 
been made the subject of a separate 
cliarge ; cither the accused told the 
truth on the first occasion and 
falsehood on the second, or i zVd? versa. 
It has been said that the prose- 
cution by alleging in the charge 
that the accused stated this on 
the first occasion, and stated that 
on the second, and that one of 
these two statements was false, 
presents but one view of the facts 
to the jury; but it appears to me 
plain that this is not correct. The 
true clicct of the charge is to put 


forward in a concise form at least 

two perfectly distinct views of 

facts, always inconsistent .with 

each other in tliose easijs for which 
« 

the ambiguous conviction is most 
zealously demanded, namely, in 
those cases where it is assumed to 
he patent on the face of the two 
statements that if either one of 
them is true tlie other must be 
false. And the very reason (or 
thus ))iittiug forward two views is 
that the prosecution cannot ven- 
tiiru to assert which view is true. 
When, then, the Legislature cays 
that it is the duty ot the jury to 
decide which view of the facts is 
true, it can hardly mean that in 
the event of two inconsistent views 
being in this way simultaneously 
offered to the jury, with the impli- 
ed admission on tlic part of the 
prosecution that it cannot say 
which is true, it is enough 
if the jury finds tliat eilher 
the one or the other is true. More- 
over, if the authorization of a 
double headed or alternative charge 
by the force of implication alone 
authorized a general finding on the 
evidence that such a cliarge was 
made out in one or other of its 
branches, then it is difficult to sec 
why the express provisions of Sco- 
iion 461, para. 2, were enacted 
in reference to one class only of 
douhlehcaded or multiform headed 
charges ; for they could hardly have 
been intended merely to introduce 
Section 72 of the Penal Code into 
the Civil Procedure Code. Plain- 
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ly, by the spirit of Seetioii 455, it 
not by its words, charges which 
might under its provisions be put 
in the alternative, but which are 
nevertheless left to stand separate- 
ly, may be dealt with by the ("ourt 
as if they had been presented in 
the alternative : and if it is a con- 
sequence of an alternative charge 
that the Court is relieved from the 
obligation to find wliich bead of it 
is true, then it seems to follow that 
Section 461, paragraph is par- 
tial and superfluous. 

At first I was disposed to think 
that the Legislature, by introduc- 
ing into Schedule 111. the alter- 
native form applicable to the pre- 
sent case, indirectly, if not ex- 
pressly, intimated its acceptance of 
the Full Bench Ruling reported in 
G, W. R., Cr., 65, and virtually 
incorporated the law enunciated by 
it in the new Act; and tliis would 
probably have been so, if the new 
Act did not substantially dilier 
from the old Act in the particu- 
lars which furnished the founda- 
tion for the Full Bench decision. 
But I have already pointed out that 
these particulars are absent from 
the new Act. The reasoning by 
which the late Chief Justice arriv- 
ed at the conclusion in that case 
could not be supported upon the 
basis of the present Act. It ap- 
pearing, then, that the Legislature 
when passing the new Act entire- 
ly removed the foundation on 
which the ruling of the Full Bench 
was placed, we cannot safely infer 


from the introdu(!tion of llio alter- 
native form of charge alone, whicli 
answered at most to the first part 
only of that ruling, that the entire 
ruling was intended to be enacted. 

On the whole, then, though I 
admit not without great hesitation, 
I have reached the opinion that 
under the existing Criminal Pro- 
cedure Code, while, no doubt, an 
accused person may be lawfully 
tried upon an alternative or double- 
headed charge, such as that which 
is brought before us in this refer- 
ence, still the Court or jury must 
for a conviction find especially 
which branch of the alternative 
or head of charge is true. 

Jackson, J. — Having given to 
the very important question raised 
in this case the best consideration 
in power, I come to the conclusion, 
to which I first inclined, that the 
finding and eonvictiou arc insufli- 
cient. 

No one can feel a stronger res- 
pect than I do for the opinion of 
Sir Barnes Peacock in such a mat- 
ter as this, and no one can be more 
averse to disturbing settled rules 
of law, but I feel it, for reasons 
which I shall state in the sequel, 
to be a duty still more imperative 
than that of respecting decisions, 
to express my dissent from a ruling 
which, I think, in effect adds to the 
Penal Code an offence not defined 
by the Legislature. 

It seems to me that neither 
Section 242 of the repealed Code, 
nor Section 455 of the present Code 



3 (> Crmiinal 


THE LEGAL COMPANION. 


Eulin^s. 


ot Criminal Prociiilure (apart I'roin 
the toriri in Schedule 111. to which 
I shall presently advert), warranted 
the exhibition id' a ehar^^e like that 
hcfore us, and my persuasion is 
yet .stronger that nothing, at all 
events, in the existin;L^ Code, which 
is the material question, jusiihcs a 
liiidinq’ and conviction in such 
terms. 

It is not requisite now that I 
should give at any length iny rea- 
sons for dissenting i'rorn the Full 
Bench decision which is liascd up- 
on repealed enactments, but I may 
say that, while 1 admit the latter 
clause of the old Section 212 to 
embrace charges of false evidence 
based upon statements, given at 
ditlereut times, contradictory of 
each other, 1 conceive tlie Legis- 
lature to have had in view in fram- 
ing that Section the uncertainty as 
to which of the o/fences would he 
})rovedj and therefore to have con- 
templated the necessity jyrov in g 
one or other stalcmcut to l>c false, 
and therel'ore to amount to an of- 
fence ; and that it did not sanction 
the mere entangling of the aeciLsed 
in a logical snare from which as a 
matter of reason he could not es- 
cape. As far, moreover, as the 
word.s of the Code went, the charges 
would have, it seems to me, to be 
exhibited seriatim, and not alterna- 
tively. 

But I find no provision in the 
Code of 1872 replacing tlie latter 
portion of Section 212. On the 
other hand, the Legislature seeing, < 


1 it may be, the dangerous ambigui- 
ty of that Clause, has recast the 
whole Section, and dripping the 
last claase entirely, ha# put the 
other into new words, which seem 
to admit of no misinterpretation ; 
for while the charge, alternative 
as to fact, but identical as toodence, 
is excluded, the many headed 
charge arising, when several dis- 
tinct ofleiiccs are comprised in one 
Section (as in Section 3(S2, Indian 
Penal (^'odc), is preserved in the 
Sebediilo. Section 452 proviejes 
that there must be a separate 
charge for every distinct ofFence of 
which any poison is accused, and 
every such charge must be tried se- 
parately, except in the cases here- 
inafter excepted.” The only ex- 
ceptions to this rule are contained 
in Sections 453 and 454, and I do 
not find that the present case falls 
witliin either of them. Further, 
Section ddO declares that ‘Hhe 
charge shall contain such parti- 
culars as to the time and place of 
the alleged offence, and the person 
against whom it was committed, 
as are reasonably sufficient to give 
notice to the accused person of the 
matter with which he is charged.” 
And Section 441 goes on to declare 
that when the nature of the case 
is such that the particulars men- 
tioned in Sections 439 and 440 do , 
not give sufficient notice to the ac- 
cused person of the matter with 
which he is charged, the charge 
shall also contain such particulars 
of the manner in which the offence 
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%vas committed as Avill be sutllcient 
for that purpose ” 

One of the illustrations to this 
Section (C) is to this ellect : A is 
accused of ^ivin<T false evidence at 
a given time and place. The charge 
must set out that portion of the 
evidence given by A which is al- 
leged to he false. There is nothing 
in the text of the Criminal Pro- 
cedure Code which qualifies these 
clear provisions in the case of [)cr- 

Giving false evidence in a stage 
of a judicial proceeding, l)y stating 
falsely before the Magistrate, &c., 
&c., is a distinct oflcnce. 

Giving false evidence in a stage 
of a judicial proceeding, by stating 
falsely before the Court of Session, 
is also a distinct ollenee. Would 
it bo a compliance witli the Sec- 
tions I have quoted to put these 
distinct olFonces into one charge, 
and to allege that A had either 
given I’alse evidence at a certain 
time and place agianst X, by say- 
ing so and so, or given false evi- 
dence at a certain other time and 
place against the Qnoon, by saying 
something else ? 

I think it would nof. But we 
are told that a eliarge, if not in | 
accordance with these Sections, is 
expressly authorized by the 3rd 
Schedule, which no doubt may bo 
read as part of Section 44-2, having 
been removed to the end of the 
Act merely for the sake of conveni- 
ence to avoid interruption of the 
sense. The Section says : — “ The 


charge may l>e in the form given 
in the Srd Schedule to this Act, or 
to the Idvo clfcct ” and wliore a 
form so given seems to be directly 
at variance with precise rules con- 
tained in the G)di; itself, 1 prefer 
to stand by the rules. 

But the composition of the 
Seliednlo, and, in particiiUir, the 
place allotted to this very form of 
charge, Avith tlie wording of it, ap- 
pears tome to indicate that it lias suf- 
fered from one of the inadvertencie.s 
almost unavoidable in the prejiara- 
iion of so long and intricate an Act. 
The 3rd Schedule is divided into 
two parts : — 

I. Charges with one head. 

II. Cha rges with two or more 
heads. 

On the first I need not observe, 

Tlio second is framed to answer 
the purposes of Section 4-55 in the 
same way that Section 243 of the 
repealed Code was subservient to 
Section 212. 

But while those two Sections 
used in common the expression 
heads of cliargc, it is disused in 
Section 455 in the alternative^^ 
being emjiloycd instead) and ap- 
pears only in the Schedule, whore, 
on the otlier liand, the term alter- 
native does not appear except to 
denote the peculiar form under 
Section 11)3, Indian Penal Code, 
which, however, is a matter quite 
different from what is spoken of as 
alternative in Section 455. 

And, curiously enough, the Sche- 
dule gives no form of charge upon 
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tljo most obvious ami usual alter- 
ualive ease, viz , thnt of doubt be- 
tween the ollence of the thelt and 
that of criminal breach of trust. 

On the other hand, a variety of 
ehargos with more than one head 
are supplied, which have been 
rendered useless by Sections 456 
and 457. For instance, why need 
a Magistrate now draw up several 
heads of ebarij-e ajjainst an accused 
I’or murder, culpable homicide, 
grievous hurt, and so forth, when 
upon a cliarg-e of a murder or of 
culpable liomicide a conviction 
ior any ofteuce of the same nature 
but inferior in degree may follow ? 

The form called alternative 
charges in Section 193^' comes also 
into this division, though it is not 
a charge with several heads at all, 
but something entirely distinct, 
and, as 1 think, not warranted by 
any Section of tlie Code at all. 

I pause here to remark that the 
old Code provided forms of convic- 
tion. The present Code docs not ; 
and while the old Code setting 
out forms of charge with several 
heads for doubtful cases, provided 
alternative forms of conviction, the 
new Code .gives in the Schedule 
several many headed charges and 
one alternative charge. 

Having said this, I return to the 
wording of this charge. 

It does not run, — that you, on or 
about the , intentionally gave 
false evidence by stating 

, and thereby 
, or 


that you, on or about 
tionallj’ gave 

, and therl)y committed 
; but^Hhatyou, 
on or about the t , stated 

in evidence , and 

on or about stated , 

one of tvhich statements you either 
knew or believed to be false, &c., 
and thereby committed an offence.^^ 

That is to say, the otience is 
made to consist of having made 
first the one statement, afterwards 
the other, one of them being false, 
though the Magistrate has not been 
able to determine, perliaps not 
taken the trouble to enquire, which. 

Now, besides tliat the ollence 
here stated is not that defined by 
the Penal Code, and required to be 
set out by the Criminal Procedure 
Code, namely, the inteutional mak- 
ing of a particular false statement, 
but simply the making of two 
statements at different times, one 
or other of them being known to 
be false, it will be observed that so 
far as this form of charge goes, the 
two statements need not be contra- 
dictory one of the other. Also 
that in fact the two statements 
though contradictory may both be 
false, and not one only. As fpv 
instance, if the witness swore on 
the preliminary enquiry that be 
had seen the accused without pro^ 
vocation strike the deceased a blow 
with a club,— such statement being 
prompted by enmity ; and after- 
wards on the trial swore that he 
had not seen the accused strike the 


committed 
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deceased at all^ — this latter state- 
ment being* brought about by the 
receipt of a large bribe, — the fact 
being that the witness had seen the 
accused, when irritated by the 
foulest insult, strike the deceased a 
blow with his fist, which blow, 
contrary to probability, produced 
death. 

It appears to me, therefore, that 
the form in question is neither 
consistent with the positive provi- 
sions of the Code as to charges, 
nor sufficient for the purposes 
which it seems to contemplate. 

One may indeed suspect that it 
was framed to meet, not the defi- 
nition of any offence as contained 
in the Penal Code, but either the 
ruling of the Full Bench in VI., 
W. R., or the exposition of the law 
of perjury promulgated by the Niza- 
mut Adwalut in their Circular Or- 
der No. 12G of Vol. III. and No. 
10. of Vol IV. 

In the first-mentioned Circular 
Order that Court directed (over- 
ruling a previous reported decision 
of two Judges, of whom one was 
the illustritious Colebrooke) that 
where a prisoner was arraigned 
for perjury on two contradictory 
statements, it would not be ne- 
cessary to prove the falsity of 
either. 

In the second Circular Order 
they prescribed a form of charge 
which, at all events, had the me- 
rit of being exact and complete 
according to the views which the 
Court at that time entertainedt 


It may be observed that the es- 
tablishment of perjury by coiitra- 
dictory statements is taken from 
the Mohammedan law, as ex- 
pounded by the law officers of the 
Sudder Court iu an elaborate opi- 
nion printed iu No, 656 of the 
Constructions (the passage will be 
found at page 21 of the second vo- 
lume, 4th Edition.) 

The Sudder Judges, however, 
in adopting it annexed to it an 
important qualification, viz,^ that 
the contradiction should be on a 
point material to the issue of the 
case. This restriction, in accord- 
ance with the present law as to 
giving false evidence, would be and 
is held unnecessary, so that the 
charge before us is going beyond 
Sudder practice, and is iu fact pure 
Mohammedan law of the Mooftces. 

We are not concerned at present 
with the enquiry whether the law 
should be so, but have only to 
consider whether it is so or not. 

I have hitherto discussed the 
matter with reference to the 
charge, and I now turn to the 
conviction, upon which I found 
arguments which appear to me 
conclusive of the matter. 

In the first place it may be well 
to state what, in my view, accord- 
iiijr to the Code of Criminal Pro- 
cedure, is the bearing which the 
charge has upon the conviction. 

The charge I take to be, first, 
a notice to the prisoner of the 
matter whereof he is accused, 
and it must convey to biiu with 
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KuiUcieut clearness and certain- 
ty that which the prosecution 
intends to prove against him, and 
of which be will luwe to clear 
hirasolf j second, it is an informa- 
tion lu the Court, whicli is to try 
the accused, of llio matters to 
which evidence is to be directed, 
and by the forms and illustrations 
provided the Legislature no doubt 
indicates wbat in certain instances 
it deems to be a sufficient compli- 
ance with the rules which it has 
laid down. 

Tims it may be that the framers 
of the law intended to furnish in 
reference to Section 19»‘5 of the 
Penal Code a convenient and suit- 
able form in which an accusation 
founded on contradictory and, proba- 
bly, false statements might he 
exhibited, though it seems to nfic 
that the intention has not been 
successfully carried out. 

But precise and positive rules 
apply to the conviction, and a 
judgment of conviction which not 
in conformity with those rules is 
bad ill law. 

Section 401 declares that the 
judgment, if the accused person 
be convicted, shall distinctly speci- 
fy the offence of which, and the 
Section of the Indian Penal Code 
under which, he is convicted ; or if 
it be doubtful under which of two 
Sections, or under which of two 
parts of the same Section, such 
offence falls, the Court shall rlis- 
linctly express the same and pass 
judgment in the alternative. 


The accused cannot be convicted 
of matter not contained in the 
charge, except as provided in Sec- 
tions 456 and 457 ; ljut however 
loosely the charge may have been 
framed, the conviction must be 
precise except in the particular 
cases, now very accurately defined, 
where the law allows an alternative 
judgment. 

If the trial in a Court of Session 
is held with the aid of assessors, the 
Judge with whom the decision rests 
must record '^thc point or points 
for determination, the finding 
thereupon, and the reasons for the 
finding^’ (Section 401). 

If the trial is by jury, a parti- 
tion of functions takes place, and 
it is the duty not of the Court, but 
of the jury, to decide which view 
of the facts is true'^ (Section 257) ; 
and it must appear in the Judge^s 
record of the heads of his charge to 
them that the proper point or points 
for determination have been laid 
before the jury. 

And therefore I think it clear 
that when the prisoner is charged 
with having given false evidence 
in making this statement or that, 
the finding must be express : — 

1a/. — B ecause an alternative 
finding will not satisfy the require- 
ments of Section 461. 

— Because there is no other 
warrant for any kind of alternative 
finding. 

3rrf. — Because a bare finding that 
he has given false evidence will not 
suffice, for the definition of false 
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evidence in Section lUl, Indian 
Penal Code, demands the making 
of some statement which is false, 
and by Section 441, Code of Crimi- 
nal Proecdure, illustration (C), the 
particular statement must be set 
out, whereas the jury here has not 
found that either statement is false. 

— If it be a C|Ucstion raised 
in the charge which of the two con 
tradictory statements is false (if 
only one be charged as false), then 
it would, seem that the Jury, as 
having the duty of deciding 
which view of the iiicts is true, 
must find that this or that state- 
ment is proved to be false, or that 
both are found, or that neither is 
found, to be false. 

And it seems to me highly inex- 
pedient that an ambiguous verdict 
of the kind contended for should be 
permissible, for it is obvious that 
the degree of criminality involved 
in such a charge may vary almost 
infinitely ; for as already observed, 
the more venial or the more wicked 
of the two statements, or both, j 
might have been false, and one of 
the many consee|uences would be 
that, from the uncertaiuty of the 
facts found, the Appellate Court 
would be quite unable often to exer- 
cise any control, or even express an 
opinion, as to the measure of punish- 
ment which was proper in the case. 
Other embarrassments and other 
unsatisfactory results might ensue. 

If, for instance, one of the false 
statements charged had been in 
support of a charge of murder, the 


accused, if ho were convicted, might, 
in a certain case, bo punislicd with 
death under Section 194. 

Could the Court which tried him 
tack on to an alternative as to fact, 
a second alternative as to olfence, 
and say that he had either given 
false evidence for which he might 
be hanged under that Section, or 
given some other false evidence by 
which lie could bo imprisoned only 
under Section 193 j and although, 
if this could be done, the Court 
would be bound under Section 72, 
Indian Penal Code, to award tlie 
lighter puiiislunent, would it be 
desirable, would justice be satisfied, 
if so momentous an issue were left 
undetermined as to wlietbcr the 
jirisoner had or had not given false 
evidence with intention, and had 
thereby c:iused an innocent person, 
to bo convicted and executed in 
consequence of his false evidence. 

Nor does the question apply only 
to the ease of false evidence : at 
least one other in-jiauce occurs to 
me in wliir h, if ihe arguments for 
the Crown he well founded, analogy 
would authorize an alternative 
finding. I mean the oiTonce of 
bigamy. 

There is a case cited in 1, Halo, 
693 (page Edition of 1800), 
called the Lady Madison^e case : — 
A married B, and afterwards during 
B^s life m arried C. B then dying, 
but in the lifetime of C she married 
D, This marriage of A with D was 
not bigamy, because, B living, the 
marriage to C was void. 
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Now let us suppose that in this 
case the evidence left it in doubt 
whether B had been living at the 
lime of A^s marriage with C, 
could A have been charged alter- 
nativeJj' with having committed 
bigam)'^ either with C or with D, for 
if B was then living the marriage 
with C would be bigamy ; but if 
he was dead, then tlie marriage 
Avith C would be good, and the 
marriage with D bigamy, and 
could she be convicted on such al- 
ternative charge ? 

I conclude therefore that the 
conviction in this case is not sus- 
tainable, and I would order the 
appellant to be discharged. 

The contrary, no doubt, was held 
seveu years ago by a Full Bench 
of this Court, The precedent 
has been followed, though, it 
has always appeared to me, un- 
willingly by tbe Division Benches, 
and there is this lurthcr reason fop 
adhering to it now that the ruling 
has been adopted by the High 
Court of Madras. 

But this does not bind my con- 
science. 

The Courts are bound to slove, 
to the best of their ability, ques- 
tions of law which arise in the 
course of their business, and if 
these questions relate to civil rights 
or obligations, and the rule becomes 
settled, persons begin to shape 
their conduct thereby, and numer- 
ous titles are founded thereupon, 
and the mischief of unsettling ti- 
tles far outweighs the benefit of 


securing scientific accuracy of de- 
cision. 

If scores of men, however, have 
been improperly convic^d and pu- 
nished on erroneous vifewa of the 
law, that is not in my opinion a 
good reason for proceeding to con- 
vict and punish others on the same 
view. 

The Courts are not empowered to 
inflict penalties for that which the 
law has not constituted an offence, 
nor are Courts which are subject 
to a Code of Procedure, in cases 
provided for by that Code autho- 
rized to act otherwise than in ac- 
cordance with the procedure en- 
joined. 

The Legislature might, of course, 
if it thought fit, prescribe a pu- 
nishment for contradictory state- 
ments, material or otherwise, made 
before a Court of Justice, as an im- 
pediment in the way of justice, 
though whether iu so doing an 

o o 

equally serious mischief might not 
be done by, as it were, constrain- 
ing men through fear of certain 
punishment to cleave to false state- 
ments once made, may be worth 
considering. 

And if the occurrence of this case 
should have the effect of bringing 
about an authoritative declaration 
by the Legislature, one way or the 
other, I shall not regret having 
brought the matter under the se- 
rious attention of my colleagues. 

Couch, C. J. — The charge in this 
case against the accused was first 
that he did, on or about the 23rd 



Criminal 


THE LEGAL COMPANION. RuUngS. 43 


of January 1873, at Alipore, ia the 
course of the trial of Toolsee Dass 
Dutt and Mahomed Luteef on a 
charge of cheating, state in evi- 
dence before Moulvie Abdool Lu- 
teef, the Deputy Magistrate of 
Alipore, that the greater part of 
the furnitures were sent by me to 
that house (uir., the house at Chit- 
pore), and a small portion by 
Belilios and Zuhoorooddeen and 
that he did, on or about the 13ih 
of February 1873, at Alipore, in 
the course of the trial of J. R. Be- 
lilios, Toolsee Dass Dutt, and Ma- 
L 9 med Luteef in the same case of 
cheating, state in evidence before 
Moulvie Abdool Luteef, Deputy 
Magistrate of Alipore, that Be- 
lilios never sent furniture of his 
own, or any furniture of bis 
own or any one else, to that house, 
{ciz.f the house at Chitpore), nor 
was any of the furnitures in that 
house belonging to Belilios,^^ one 
of which statements he either knew 
or believed to be false or did not 
believe to be true, and that he 
had thereby committed an olFence 
punishable under Section 193 of 
the Indian Penal Code. 

The second charge is similarly 
framed, and states that the accused 
gave evidence on the 23rd of Ja- 
nuary 1873 and the 13th of 
February 1873, at Alipore, and 
that he either knew or believed 
one of the statements to be false, 
or did not believe it to be true. | 

It is material to notice that the i 
charge does not allege that the ' 


statement made on the 28rd of 
January 1873 was known or be- 
lieved to be false, or not believed to 
be true. Nor does it allege that 
the statement made on the 13th of 
February 1873 was known or be- 
lieved to be false, or not believed 
to be true. It merely alleges that 
one of the two statements set out 
in it was known or believed to be 
false by the accused, or not believed 
by him to be true. 

Upon this charge he was tried, 
and in the summing up of the 
Judge, the jury were told, and very 
properly : Before you cau find 

him guilty you must be satisfied 
that be made one or other of the 
statements contained in the charge, 
knowing that such statement was 
false, and deliberately intending 
to make a false statement.’^ The 
majority of the jury found that the 
accused was guilty of the offence 
specified in the first and second 
heads of charge, — the offence spe- 
cified being an offence punishable 
under Section 193 of the Penal 
Code. 

After such a summing up, call- 
ing the attention of the jury so 
plainly to the necessity of their be- 
ing satisfied that one or other of the 
statements was known to be false, 
and that the accused deliberately 
intended to make a false statement, ' 
I think there can be no doubt that 
the offence of giving false evidence 
within the meaning of Section 191 
of the Penal Code was committed 
on one or other of the occasions 
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Specified ill the charge. Thou it ap- 
pears to me that the only question 
is, was it necessary, in order to make 
the conviction legal, that the jury 
should find on which of the two 
occasions the ofFence was commit- 
ted. Docs the law in this country 
render that essential to a convic- 
tion for giving false evidence? 

The 439th Section of the Code 
of Criminal Procedure now in force 
requires that the charge shall state 
the olTence with which the accused 
person is charged, and the 440th 
that the charge sliall contain sucli 
particulars as to the time and place 
of the alleged olfence, and the per- 
son against whom it was commit- 
ted as are reasonably sufficient to 
give notice to the accused person 
of the matter with which he is 
charged. The charge in this ease 
does that. It states what the 
olfence is, namely, that the accused 
committed an offouee punishable 
under Section 193 of the Penal 
Code, and it contains such particu- 
lars as to the time and place as 
give sufficient notice to the accused 
of what he is charged with. lie is 
told that by making the two state- 
ments, one of which it is alleged he 
knew or believed to be false, or did 
not believe to be true, he committed 
an ofFence punishable under Section 
193. 

Section 442 says that the charge 
may bo in the form given in the. 
3rd Schedule to the Act. In that 
Schedule there is such a form of 
charge as was made against the ac- 


cused in this case, and it appejirs 
to me that unless a conviction upon 
a charge so framed is allowed by 
law to be valid, the putting tliis 
form of charge in the Schedule was 
not only useless, but is also incon- 
sistent with saying that the jury is 
required by the law to find and to 
state upon which of the two occa- 
sions mentioned in the charge the 
false evidence was given. If the 
jury is required to stale that, then 
two cliargcs in the form No. 10 in 
the Schedule would be proper. One 
would state that evidence was given 
on the 23rd of January 1873 which 
the accused either knew or believed 
to bo false, and the other would 
state that evidence was given on 
the 13th of February 1873, which 
the accused either knew or believed 
to be false. If it is required by 
the law that the jury or the 
Court, where llio trial is with asses- 
sors, should find distinctly on which 
of the occasions the false statement 
was made, the alternative charge 
given in the Schedule is perfectly 
useless. 

Again, if it is necessary for the 
jury, iu order that the conviction 
shall be valid, to say which of the 
two statements is the false one, it 
is requiring the jury to find what 
is not alleged in the charge. All 
that the charge alleges is, that one 
of the statements was known or 
believed to be false, or not believed 
to be true, and that thereby the 
ofFence was committed. Such a 
charge being authorized by the 
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law, it appears to me that all which 
the Court has to find to sustain a 
conviction for giving false evidence 
is, tliat the allegations in it are 
proved. 

In considering what the inten- 
tion of the Legislature was in mak- 
ing these provisions in the new 
Code of Criminal Procedure, and 
giving in th(3 Schedule this form of 
charge, 1 think it is important to 
see what, at the time this Act was 
passed, was the acknowledged st;j.te 
ol the law. It had been dt'cidod 
by a Pull Bench of this Court 
tliat a couvictiou upon a charge 
of this description was legal. 
That view of the law liad l)eeu act- 
ed upon undou1>tcdly for some 
years in this Presidency. In Mad- 
ras, as appears from I he case report- 
ed in 4, Madras High Court Re- 
ports, p. 51, the same view of the 
law was adopted, and it cannot be 
doubted ‘ that this decision was act- 
ed upon in that Presidency. We 
have no reported case in the Bom- 
ba}'’ High Court, and I do not de- 
sire to speak merely from memory as 
to what was the practice in that Pre- 
sidency. But in Madras and in Cal- 
cutta, and my belief is in Bombay 
also, the law was considered at the 
time this Act was passed to be tliat 
a conviction of a person who was 
found to have intentionally made 
contradictory statements on oath 
or solemn affirmation was legal. I 
cannot think that the Legislature 
intended, by the way in which the 
new Code has been drawn, by the 


omission of certain Sections which 
are in the old Code and the sub- 
stitution of others which probably 
were supposed to be an improve- 
ment in the wording or arrange- 
ment of it, to alter the law as to 
the offence of giving false cvi<lencc. 
That this charge, altliough called 
an alternative charge, and being 
so far alternative that two state- 
ments are set out in it when one 
otfeiice only is alleged, namely, that 
the accused thereby, that is, hy 
making statements one of which lie 
knew or believed to be false, com- 
mitted the offence, sliould be consi- 
dered as a charge of but one offence, 
and was to be dealt with by the 
jury as such, I think is shown by 
Section 452 which says that there 
shall be a separate charge for every 
offence. 

It was argued that it would pre- 
judice the accused in respect of his 
subsequently pleading an acquit- 
tal or a conviction, if a con- 
viction were allowed upon a 
charge framed as this is, and that 
he might be tried again for mak- 
ing one or other of the slatcmenls 
which are the subject of the present 
charge. Section 4C0 provides for 
a person who has once been tried 
for an otfouce and convicted or ac- 
quitted of such offence, not being 
liable to be tried again on the same 
facts for the same offence, nor for 
any other offence for which a dif- 
ferent charge from the one made 
against him might have been made 
under Section 455, or for which he 
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might have been convicted under 
Section 456* 

If the question should ever come 
before me, what is the effect of a 
conviction or an acquittal upon such 
a charge as this, I should hold that 
the accused could not be tried again 
for giving the evidence on either 
occasion which is set out in the 
charge, for then he would be tried 
again on at least a part of the same 
facts as he had been tried upon be- 
fore. 

I concur with my learned bre- 
thren in thinking that the second 
part of Section 461 does not ap- 
ply to this case. This is a charge 
of but one offence, and the con- 
viction is a conviction of that 
offence, and need not specify more 
than the offence of which the 
person accused is convicted. Here 
the jury found upon the facts prov- 
ed before them that the accused 
committed an offence punishable 
under Section 193. It appears to 
me that this finding is a good 
finding ; nor do I see that Section 
257 as to the duties of the jury 
interferes with it, or prevents the 
finding being as it is. 

Section 257 says that it is the 
duty of the jury to decide which 
view of the facts is true, and then 
to return the verdict which under 
such view ought, according to the 
direction of the Judge, to be re- 
turned. I understand this to mean 
that it is the duty of the jury to 
find whether the view of the facts 
that the accused made the two 


statements, that they were such 
that they could not both be true, 
and that he knew or believed one of 
them to be false, is truej I do not 
understand it as meanirfg that the 
jury have to select from a part of 
the charge some of the facts and 
say whether they are true. What 
is meant, is the whole view of the 
facts alleged against the accused, 
the view taken by the prosecution 
which leads to the conclusion of 
his guilt, or the view which is set 
up on his behalf and which would 
make him iiinoceut ; I do not feci 
at all pressed by the provisions of 
Section 257. 

It appears to me that this was a 
charge authorized by the law, 
and that the allegations in it 
which are sufficient to support a 
conviction have * been found by the 
jury to be proved. If it is a good 
charge, nothing more is necessary 
to be found by the jury than that 
the allegations contained in it are 
true. I cannot say that it is an 
illegal charge, finding it, as I do, 
deliberately allowed by the Legis- 
lature, and inserted in the Schedule 
which is referred to in Section 
443. 

I think therefore that the convic- 
tion is a good one. 

I have to mention that two 
learned Judges not now present, 
Mr. Justice Glover and Mr, Justice 
Pontifex, are also of opinion that 
the conviction is good. 

KemFj J, — I concur. 
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HIGH COURT, N. W, P. 
Full Bench Ruling. 

The \»t December, 1873. 

Mussumut CiiuNDO (Defendant,) 
versus 

Hakee.\[ Ai.im-ood-disen^ Plaintiff) 

Pi'e ■ emplion, — Ma homedan Law , — 
Section 24i, Act FI. 1871. 

Ttmler section 24 of Act VI, of 1871, 
liomeclanlaw is not strictly applicable in suits 
for pre-emption between Mahomedans not 
based on local custom or contract, but it is 
equitable in such suits to apply that law. 

The application of Mahomedan law in a 
suit for pre-emption between a Mahomedan 
claimant of pre-emption and a Mahomedan 
vendee, on the basis of that law’, is not pre- 
cluded by tho circumstance of the vendor 
not being a Mahomedan. 

The follo\^g statement of the 
facts seems necessary : — 

In this suit the plaintitf claimed 
possession of one-flllh share of a 
Court-yard by right of pre-emp- 
tiori under the Mahomedan law. 
The plaintiff and the vendee were 
Mahomedans, the vendor was a 
Hindu. The defendant (the vcu. 
dee) pleaded that pre-emption did 
not prevail where the property in 
suit was situated. The first Court 
deemed it necessary, as the vendor 
was a Hindu, to consider whether | 
the custom of pre-emption prevailed i 
in the locality where the property 
wassit ualod and dismissed the plaiu- 
tilfs suit. The Lower Appellate 
Court was of opinion that as the 
plaintiff aud the vendee were Maho- 


med ans, and as the vendor, although 
a Hindu, was no party to the suit, 
that Sec. 24,^ Act VI. of 1871 must 
govern the case, and the Mahome- 
dan law form the rule of decision ; 
he therefore reversed the decree of 
the first Court. The defendant 
appealed, 

Tlic following order was passed 
by the Divisional Bench (Pearson 
and Jardine, J. J.) before which th (3 
special appeal originally came on 
for hearing : — On the lu-aring of 
this appeal it lias been found neces- 
sary to determine^ in reference to 
tlic provisions of Section 24, Act 
VI. of 1871, whether the Malio- 
medan law is applicable in suits 
for pre emption between Maho- 
tncdaiis, not based on local custom, 
or on contract. We think it pro- 
per to refer the point for consider- 
ation to a Full lieiich. Should 
the Mahomedan law be Iitkl to be 
applicable in such suits, wo desire 
to refer the following question also 
to the Full Bench : — Whetlicr that 

• Sec. 24 Act VI. oflS71 — When in any 
suit or proceeding it is nccc^sjiry for any 
Court under this Act to decide any questioa 
rogaidiug succession, inheritance, rnarriago 
or caste, or any religious usngo or institution, 
the Muhaminadau law in cases u hero the 
partica aro Muhmimadans, aud the Hindu 
law in cases where the pnilles are Hindus, 
shall form the rule of decision, except in so 
far as such law has, by legislative enactment, 
been altered or abolished. 

In cases not provided for by the former 
part of this section, or by any other law for 
the time being in force, the Couit shall .net 
according to justice, equity and good ecu’* 
science. 
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law applies in cases in which 
the pre-emplor and the purchaser 
arc Mahomedans, but the vendor 
is not a Mahomedan. There are 
some rulings on this point , — vide 
10, Bcng. L. R., 117, and Allaha- 
bad High Court, Kuramut Ali and 
Mussumat Dukhoo and others, dat- 
ed 3rd April, 1873, but we consi- 
der that the question calls for fur- 
ther deliberation/' 

The following opinions were de- 
livered — 

Pearson, J. — For the rejisons 
stated in the opinion recorded by 
me on the reference made to the 
Full Dench in Special Appeal No. 
361* of 1873 (Mussumat Shumsh- 
ool-uissa, plaintiff, appellant, versus 
Zohra Dcebee and Dahadoor Khan, 
defendants, respondents), I am of 
opinion that the Mahomedan law 
is not, as such, strictly applicable 
under section 24, Act VI. of 1871, 
in suits for pre-emption between 
Mahomedaus not based on local 
custom or contract ; but I also 
conceive that it must nevertheless 
be enforced in such suits in com- 
pliance with justice, equity, and 
good conscience. The right of pre- 
emption being one of a very peculiar 
nature, known only to the Maho- 
medan law, being not in itself un- 
just or inequitable, although a 
factitious rather than an absolute 
right, having not 'only been uni- 
I'ormly and uninterruptedly recog- 


• Full Bench Buling reported in 2, Legal 
Companion, p, S7, 


nized among Mahomedaus, but 
having proved itself to be so con- 
sonant to the feelings of the natives 
of India as to have me^with ac- 
ceptance in a modified form even 
among Hindus, it would be ine- 
quitable either to disallow the 
right, or to allow it merely in the 
abstract, without allowing at the 
same time ail its conditions and 
limitations, the incidents from 
which it cannot be separated, ns 
fixed by the Mahomedan law. A 
distinction may be drawn in this 
respect between the subject of pre- 
emptive rights and that of sales 
and other like contracts and trans- 
actions. The latter are not pecu- 
liar to the Mahomedan law, but 
are known alike to aU codes of law, 
and questions relMng to them 
may fairly be decided, not by tho 
rules to be found in any particular 
code, but by the universal prin- 
ciples of justice and equity applied 
in good conscience. The doctrine 
of pre-emption is exclusively known 
to the Mahomedan law, and that 
law on the subject must be accept- 
ed and followed cither not at all 
or wholly. 

On the other question referred 
to us, I am of opinion that the cir- 
cumstance of the vendor not being 
a Mahomedan does not preclude 
the application of the Mahomedan 
law in a suit for pre-emption between 
a Mahomedan claimant of pre-emp- 
tion, and a Mahomedan vendee, on 
he basis of that law. The vendor 
IS not in the least degree interest- 
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ed in the maltcr of such a suit, 
and need not be considered he 
Jias sold his property and received 
his price^ and the transaction^ so 
far as he is concerned^ has come to 
an end before the right of pro-emp- 
tion arises. That right is held by 
the Mahomedan law to accrue, 
after a sale, to a neighbour or a 
partner— a right to purchase 
the property from the vendee for 
the same price which he gave for 
it. In the decision of the 3rd 
April last, the right of pre-emp- 
tion arising out of the Mahomedan 
law has apparently confound- 
ed with that accruingnrom a con- 
tract or a local custom. In the 
latter case it may be the duty of a 
vendor to offer the property to 
neighbours or* coparceners before 
selling it to a stranger ; in the 
former no such duty is imposed 
on him. For the reason above stat- 
ed, I am likewise unable to adopt 
the view taken by the Calcutta 
High Court, that the right of pre- 
emption dcjiends on the nationali- 
tv of the vendor, or the law to 
which he is subject. The vendor 
stands, as I have observed, outside 
of the question of pre-emption, 
which may properly be determined 
between the claimant of pre-emp- 
tion and the vendee, being Maho- 
medans, according to their law, 
Jaudine, J. — In the case of 
Shumsh-ool-nissa versus Zohra j 
Beebee and Bahadoor Khan, Spe- ' 
cial Appeal No. 161 of 1873, I 
have c:cprcssed my opinion that 

h 2 


the Mahomedan law is, strictly 
speaking, applicable only to ques- 
tions of the kind specially men- 
tioned in section 24, Act A^I. of 
1871. Pre-emption, which is a 
branch of the law of sale, is not 
among the subjects there enume- 
rated, and I must therefore hold 
that the Mahomedan law, as such, 
does not govern it by virtue of the 
Act. 

The Courts must decide ca^cs 
relating to pre-emption in accord- 
ance with ‘^justice, equity, and 
good conscience/^ But it is ad- 
mitted that the Mahomedan law, 
with perhaps some slight modifica- 
tion where it seemed to he very 
inequitable, has invariably been 
the rule of decision in our Courts. 
Rights have grown up, and expec- 
tations have been formed which wo 
ought not lightly to disturb. More- 
over the law of pre-emption is pe- 
culiar, or almost peculiar to 
the Mahomedans, and regulates a 
right which docs not exist under 
many other systems. It would be 
difficult to say that such a right 
s contrary to equity, though the 
policy of the law may be doubted. 
Under these circumstances, it ap- 
pears to me that justice and equity 
and good conscience require us 
now to recognize the right of pre- 
emption, with the incidents which 
have been attached to it by Maho- 
medan law and the practice of our 
IJourts, and thus virtually to fol- 
ow the Mahomedan law on the 
subject. 
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It thus becomes necessary for me 
to answer the second question be- 
fore the full Court, and to deter- 
mine whether, as between a Maho- 
medan pro-emplor and a Muho- 
medaii purchaser, the right can be 
enforced in spite of the fact that 
the vendor is a Hindu. If the true 
theory cf pre-emption be that the 
owner of land bolds it subject to a 
disability or obligation, it is evi- 
dent that it cannot apply in the 
ease where the land is held by any 
one who is not a Mahomedau, be- 
cause in his hands it would be free 
flora an obligation which binds 
Mahoraedatis alone. When the ad- 
ministration paper of a village con- 
tains a stipulation for pre-emption 
it is often couched in this form. It 
is provided that any shareholder 
desirous of selling his share shall 
first oiler it to other shareholders, 
and only on their refusing to buy, 
to a stranger ; and each shareholder 
holds subject to the condition. 
This, however, docs not appear to 
be the tlicory of Mahomedan law. 
It places no restriction on the pow- 
er of sale. It requires from the 
owner no offer to the co-partner or 
neighbour prior to sale to a strang- 
er. It leaves him to sell to whom- 
jsoever he pleases, but it gives a 
jight to the co-sharer and the 
n ighbour which he can enforce 
against the purchaser, and against 
llic purchaser alone, and only 
al^er an actually completed sale. 

therefore, the purchaser be a 
Mahomedan, it seems that the 


pre-emptor may fairly address him 
in terms like these : — You have 
purchased property in whioh I own 
a share. Under our law y^n must 
let me take it paying yon the 
price;” and it would, upon the 
view above stated, be no auswer to 
the claim to say that the purchase 
was from a Hindoo, for the Maho- 
medan purchaser is not the less 
bound under his own law to yield 
to the convenience of the claimant. 

This view appears to be strong- 
ly supported by the numerous 
rulings of the Courts, including a 
Full Bench ruling of the Calcutta 
High Court, to the effect that 
where the vendor and pre-emptor 
are Mahomedans, but the purchas- 
er is not a Mahometan, the law of 
pre-emption does not apply. These 
rulings (in which I concur) can be 
justified only on the view that the 
right of pre-emption is a legal ob- 
ligation binding on a Mahomedan 
purchaser, and not a disability at- 
taching to the land in the hands 
of a Mahomedan vendor. If the 
Mahomedan vendor could be re- 
garded as holding his land subject 
to a sort of reversion in the co- 
sharer or neighbour, he could not 
be allowed to defeat that right by 
selling to a Hindoo. 

The two precedents which have 
been mentioned in our referring 
order apparently rest upon the 
view of pre-emption which I have 
ventured to describe as erroneous. 
In the decision of this Court, 
Kuramut Ali verms Mussamut 
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Dukhoo and others, 3rd April, 
1873, the learned Judges gave the 
following reason for their decision : 
— There was no duty in the 
vendor to offer it to his neighbours 
or to give them a prior option of 
purchase.” 

These words would be properly 
used if the question had turned on 
Ibe pre-emptive right which by 
contract or custom is ordinarily re- 
corded in the wajiboolurz of a vil- 
lage; but they certainly donotcor- 
rectlj^ describe the right of pre-emp- 
tion under Mahomedan law. That 
law demands of the vendor noprevi' 
ous offer of any kind. Differingfrom 
the conclusions arrived at in the 
cases referred to, I am of opinion 
that between a Mahomedan pre- 
emptor and a Mahomedan pur- 
chaser the Mahomedan law applies, 
whoever the vendor may be. 

It may bo said that the value of 
property in the hands of persons 
who arc not Mahomedans will be 
diminished by the operation of 
Mahomedan law by the loss of 
a completely open market. It 
may be so ; but there is in this 
nothing exceptional, If Mahome- 
dans were to enter into a contract 
among themselves to the same 
effect as their law, it would be 
enforced, however prejudicial it 
might incidentally be, to the value 
of property in the hands of others. 

SpaNKIe, J.~I have already re- 
corded my views on the first point 
referred to us. As to the second 
question; I quite concur in the dc- ' 
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cision of the Calcutta Court pub- 
lished in X., Beng. L. R, p, 117. 

Stuaut, C. J. — The principles of 
construction I have explained in 
my judgment in Special Appeal 
No. 161 of 1873 equally applies 
to the first point referred to us. 
Ill regard to the second point I 
have some difficulty, but I feel the 
force of the reasons given by Mr. 
Justice Pearson and Mr. Justice 
Jardinc, and on the whole, though 
not without hesitation, I concur 
with them on this point. 

CALCUTTA HIGH COURT. 
23rd April, 1874. 

The Hon’ble Louia S. Jackson and \V. F. 
McDonell, Judges, 

Special Appeal from a decision pass'- 
ed by the AddUional Stibordvialo 
Judge o/Z^-PergunnaJis, dated the 
Uh August 1873, reversing a de^ 
cision of the Moonsiff of Alipore, 
dated the ^th November 1372. 
Nubbe Buksh alias Golam Nubbi: 
and others (three of the Defen- 
dants) Appellants^ 
versus 

Kaloo Lusiikek. and others (Plain- 
tiffs) Sespondenls, 
Pre-emption— Mahomedan Law. 

As BOOH aa a contract ia ratified by accep- 
tance, and the vendor haa gone so far that ho 
cannot legally draw back, it is time for the 
pre emptor to atep in. 

A pro.emptor is not required to tender the 
purchasor’a price, or any price, at the time 
of making hia demand, and so long as a party 
claiming a right of shuffa pays the amount 
n'hich the Court considers to be the piopov 
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price, ho brings himself ia Court within a 
reasonable timo. 

On the question of pro'einption tho Court 
must act in strict accor<lance with tho provi-. 
sions of the Mahomedan law, rather than on 
what it thinks just and equitable. 

Jackson, J. — This was a c se of 
asserted pre-emption on the part of 
tho plaintiff, who sought to enforce 
that right under the Mahomedan 
law. I] is suit was dismissed by 
tlie Moonsiff, who not only consi- 
dered that the forms required by the 
Mahomedan law on that subject 
bad not been complied with, but 
entirely disbelieved the witnesses 
called by the plaintiff,^and we are 
bound to say be assigned some very 
good reasons for disbelieving them. 
This decision was appealed against, 
and the Subordinate Judge, Baboo 
Kedaressur Roy, who heard the 
appeal, reversed the judgment of 
the Moonsiff, bolding that the re- 
quisite forms had in substance 
been complied with, and that there 
was no ground for rejecting the 
testimony of the plaintiff^s witness- 
es. He consequently gave the 
plaintiff a decree. Several objec- 
tion® have been taken to that dcci- 
sion. The learned Counsel for the 
appellant contended, in the first 
place, that tho plaintiff^s claim had 
not been made at the proper time, 
because the contract had not then 
been reduced to writing, and he 
showed that tho kobalah executed 
by the defendant bore a later date 
than that mentioned by the plain- 
tiff as tho dale of purchase. On ^ 
behalf of the respondent it is con* l 


tended that a contract under the 
Mahomedan law may bo complete 
without being reduced to writing 
and engrossed on stamps although 
the exigencies of the law* of British 
India require that in certain cases 
a contract should not only bo a 
written one, but must be engrossed 
on stamp and also registered. It 
seems to us that as soon as a con- 
tract between two parties is ratified 
by acceptance and the vendor has 
gone so far that he could not legal- 
ly draw back, and the purchaser 
might compel him specifically to 
perfom his part of the contract, the 
sale is made so far as makes it time 
for thepvc-cmptor to step iu. That, 
it is not denied, has taken place in 
the present instance. 

A further question was as to tho 
difference in price, for it appeared 
that the plaintiff wanted to take 
the property at a price less than 
what the purchaser had offered. 
On this point it seems to us that a 
pre-emptor is not required to ten- 
der the purchaser's price, or any 
price at the time of making his de- 
mand, and so long as a party 
claiming a right of s//?(fa pays tho 
amount which the Court considers 
to be the proper price, we think ho 
brings himself iu Court within a 
reasonable lime. 

Another point was the alleged 
equal or superior right of tho de- 
fendant. On this point it seems 
to us that the Subordinate Judge, 
although he docs not come to a 
very deaf finding on this question^ 
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has virtually found that the claim 
of the* plaintiff* is superior to that of 
the defendant. 

There is one point, however, on 
which the jud^^ment of the LoWer 
Appellate Court is, wc think, not 
sufficient, that is, as to the com- 
plete and strict observance of the 
forms required by the Mahomedan 
law. This right of shuffa, as has 
been repeatedly observed iu this 
Court, is a very peculiar right, 
weak in its nature, and one which 
requires for the comfort of the com- 
munity to be enforced by proper 
observance of all its essentials. 
One of those essentials is the per- 
formance of the ceremony called 
luUuheh ist shehad. Now it seems 
to us that on this part of the case, 
and we think also to some extent 
as to the respective rights of the 
plaintiff and the defendant on the 
question of pre-emption, the Subor- 
dinate Judge has looked rather in 
the light of what ho thought just 
and equitable than in strict accord- 
ance with the express provisions 
of the Mahomedan law. There is, 
it seems, at least in so far as is 
shown to us, only one witness, t/j., 
Jonah Ali, who has deposed to the 
express terms in which the cere- 
mony called tulluheh ist shehad is 
made. We are willing to concede, 
if that witness could be entirely 
and absolutely believed, that the 
words to which ho deposes may be 
accepted as a compliance with the 
terms of the law, regard being had 
to the parties claiming the right in 


this instance, who are persons of 
an inferior class and not acf[nainted 
with the Arabic language, and for 
whom some allowance must be 
made ; but its seems to us to bo 
a very serious question whether 
this witness is to be believed. The 
Moonsiff, as we have already said, 
expresses himself in very strong 
terms as to the credibility of the 
plaintiff's witnesses, and the Sub- 
ordinate Judge, before he overrules 
that conclusion, ought to give the 
very fullest weight to the opinion of 
the Judge who heard the witnesses. 
It is not competent to us sitting here 
in special appeal to determine finally 
whether this witness or that witness 
is to be believed. We think, there- 
fore, that the case must go back 
to the Lower Appellate Court 
in order to determine carefully 
whether the witness Jonah Ali 
is to be believed in the statements 
that he makes, and wlicther the 
words which be describes as having 
been used by the purchaser on this 
occasion, were words really intend- 
ed to meet the requirements of 
the Mahomedan law, or only or- 
dinary expressions of a disappointed 
Bengalee purchaser. As the case 
is going back to the Lower Ap- 
pellate Court, wc think there ought 
to be a farther direction to the 
Lower Appellate Court to consider 
and determine the question whe- 
ther, under the Mahomedan law, 
tlie plaintiff was entitled to a right 
of pre-emption over all, or at least 
over one, of the defendants. 
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The co.sls (U’ Iliis iippral will 
I'jHow Uic J’csitlt, 

riiivv (COUNCIL. 

Til r. !Stli M \ V, 1 S7 I'. 

JfOiii ihc 2[(tdr^is lliijh 
Court'. 

(TrEDAMBAKA CflETTY^ 
mrsu 9 

KinsiiNiA Mltiia Viba 

riCllAlVA N VK'KAU. 

Ch a if} p I! riff a diJ J f a i u ten a nee — Mo - 
JnS'Ul Co mis, 

A1Ui'mh;1i til'-.' law of cliaiojH'rty js not a 
law api>Ii< aole to the IMora-^^sj!, tlie CourU 
w'lul'l l»o f'MMcioa^ a very tinsouud disoio 
tioji, and a<‘tirp,^ on a veiy (mmoucoih piirici- 
|)lo, if they \veio to allow a stranger to in 
t'Mlue ill lainlly hy an agrc'T.innt 

hctwiajii him ami tlie real heiis that if he 
jAiouM o-Lahlii^li their claim he should be 
tntiUcd to a hhaic of the estate ; and that 
sucli .an agf eeiiK'iit conld not he enforced, 
being sonu thing against good policy and 
justice, soinciliing tending \(t pioniote un- 
iiece^rcaj y litigation, and something that in 
h'j.il MMi-ji* is iiuinoj.al. 

Tlio sfiitoDient of the follov/iii;^ , 
{acI.s sdoms iu?cob’sary : — 

The respondent was tljc yonnqfer 
id’olher of the Jale zomiiular, or 
j)o!lii:aib of Marti ngapnry. He 
seems to have l>eeii ticalcd as heir i 
j)resiunptivo by his broihor. Im- j 
incdiaU'ly upon Ijis brol herd’s death 
lie was rocof^iilzcd by tlie authori- 
ties as the zemindar ; and, being a 
minor, lie and his estate were 
placed under tlie guardianship of 
the Court of Wards. His brotlier^s 
widows for two years acquiesced 
in his rocognilioii hy the Uovern* 


rnent as heir and received at the 
hands of tlie Collector, wlio w^as 
CKcrcising tlie power of the Court 
of Wards, certain sun^s by W’ay oi' 
inaintenanco. In Dcoimibor 180f) 
a. change eann* over them. Tlnj 
plaintiff in this suit th(‘n (*ame 
upon tlic stage. The ladies deter- 
i/iinetl to <laiin llic e>tatc as tlie 
heirs of the late zemindar on thi' 
ground of tlie illegitimaey of the 
respondent. An agreement was 
drawn lictween llieni and thejilaiu- 
tilf and among tlie otlier terms it 
was siijnilatod that tlii'y would do 
notliing in tiie suit or otlierwise 
uitlimit Ills consent, and that thev 
would pav him on ilornand tlui 
moneys to bo advanced with inter' 
ost ; and fnrtlior, tliat if tliey sue- 
ccedod in tlie suit they would pay 
him a lac of rnpoos* and a moiety 
of the surplus eoileetions, mort- 
gaging the zemindaroe to secure 
tho«e payments, ive. rmhu* this 
agreement a suit was Hi>titnted 
ill their nanic‘^\ The resjmudent, 
sliort lime afitu', attained the age 
of majorit} and was niado a f^irmal 
defendant. The willows seem atter- 
wards to liavc Iiecome desirous of 
settling and oonijiromising their 
suit, and the terms upon which 
they Nvcve willing to compromise 
were lliially embodied in a razee- 
namah. When tlic first ncgociu- 
tioii for the eoinjiromisc look place, 
there w’^erc present on that occasion 
not only the vakeels and agents of 
tlie nominal parties to the suit, but 
certain persons acting on behalf 
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ofj or as ajjcnts for, l!jo apjHillant ; 
the laffor contended that the com- 
promise Could not be carried into 
cltl'ct without their priricipars con- 
sent, that a lari^^o sum of money 
was due from the ladies to him ; 
tlicy made use of threats to tlie 
respondent to the oifret that unless 
he would inalvO h’mself liable for 
moneys to the aniount (>f Its. 
r)2,(JOO, the consent of the plain lilf 
to the comj)roinise would be refus- 
ed, that (he case would <^o on, and 
would probal)ly terminate iji the 
io^.s (A liis /emindaree. A nolo i 
for Its. was givu'u by the | 

le^penidont in con^' HpoMiee of tlu*so j 
l!ir«‘;ils. Sui>-^''j|iienl I y iho plain- ' 
tilf asserted that Its. 02,000 was i 
not a siillieient sali;d’ae!ion of liis 
claims, and lliat h(‘ mn^i have Hs. 
07,00(0 He threatened, if liis de- 
mam! was not inaaslcd to, not only 
t<) on AVilh tlie peiuliiu^* «iuit, 
Init also t(i sue, on the iiotenflunul j 
for lls. ()2,0ti0. The respondent j 
under pressure ol‘ Hiese and other | 
threats A\as iudueiai to execute the j 
bond for Rs. 07,0 )(), Tln^presojit ! 
action was on that note. 

Tbeir Lorddiips in delivcrint;* 
jndo'ment said : — 

With respect lotliolaw of eliam- 
porly, or maintenance, it muH be 
lulmittod, and imleed it is adiiiilted 
in many decided casx‘s, that the law 
in India is not the same as it is in ! 
iMmland. The statute of cham- 
jKU'ty, beinej’part of tlie statute law 
of Eni^'land, has of course no c fleet 
in the Mofiissil of India ; and the 


Courts of ludiado admit the validity 
; of many transactions of that nature, 
j whi(di would not bo roco^-nized or 
; treated as valid by tlie Courts in 
England. On the other band, the 
cases cited sliow that the Indian 
: Courts will not sanction fivery 
I description of maintenance. Pro- 
bald the true princijile is that 
stated l)y Sir J Janies Peacock in the 
cour.'^e of the argument, vt :: , that 
administering, as they arc bound 
to administer, justice according 
to the broad ju’incijdes of ctpiiry 
and good eoiiscieucL, llio^e (Joints 
will consider whetbor the transae- 
I'i.e is merely tiic acipnsition of an 
intciest in tlic subject of litigation 
7/ --//d /d/c entered into, or wlicthc.r it 
is an unfair or illegitimate tran^-ac* 
tioii got up (or the ])ur]iose merely 
nf spoil, or of litigation, disUuhing 
llie ponce of fniuilies, and carried 
on from a corriij>(, or other inipro- 
j>or motive. Now, looking at alt 
the facts of this case, their Tjonl- 
ships think it is extrcirudy doiiht-^ 
(hi wheth(‘r the plain titf could have 
recovered on this ngiecment if the 
ipiestion had arisen between tlift 
widows and the plain tilf after lie 
had got tlie estate for tliein ; \yh(> 
ther, upon the principles laid dowui 
by ("hief Justice Peacock and cited 
by Mr. Justice Kemp in the case 
in the IJJth Weekly Reporter, tUo 
(J'oiirts might not have refused to 
(3nror(?c such an agreement. The 
principle laid down by tlie learned 
Judge was that although the law 
of champerty was not a law appli' 
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cable to the Motussil, the Courts 
would bo exercisiui^ a very unsouud 
discrotioji, aiul actinia on a very er- 
roneous priiK'i]>]e, it tbciV were to 
allow a stran^’er to interl'oro in la- 
luily air.uis, by an a^roeiuent be- 
tween luiri and the real heirs that 
if he slioulJ (’stal)lisli their claim he 
filiould 1)0 entitled to a share ot the 
estate. Nor, in holding- that such 
an a^j^reement could not be enrorc- 
cJ, would the Courts, as it setMiis to 
their Lordships, be ninniiu^' eoimt- 
rr to what was decided by this 
(auumitlee in tbe case of Fischer 
v, Kamahi Naickcr/-'* tor the judg- 
ment there assunnes that if the 
a^^recmeiit is soinel-liiu^ against 
^‘ood policy and justice, soinothiiit^- 
teudin^ to promote unneco'-sary 
somotliiii^ Unit in the 
ioi^al sense is immoral, it cannot 
1)0 supported. I)ut it is not ne- 
cos 'ary for their Lovdsliij)s to de- 
cide a (pie><tiou which lias not 
arisen, what would have been 

llierii^ditsof 11 j(‘ a])pellanf as ai^'aijist 
llie uidow. It Ls suilicicMit for 
them to say that they are dealini^^ 
V, itli a person wlio had ;^ot up, or 
at all events intervened in, a suit 
will)* which lie liad no nccQ^^iiry 
ct)neern ; who had made liim.selt 
domlnus HHs in that suit, and had 
acHpiircd over the plaintiffs in it the 
power of prevontinL,^ them from 
doin^ what tliey felt to be rii^ht 
a!id just; and from interested and 
corrupt motives was cxercisin^^ 
tiiai power. The zemindar must 
^ W. K., i\ c , (J;;. 


be taken to liave been the 1( - 
gitirnato lieir ; and even if th(‘ 
widows had doiut Jidc enlend 
into the Itligation to %lispnle 
that h‘giiimaey, it is perfcelly 
clear that at the time when I Ins 
transaction look placa* they had 
come to a better mind, and had 
satisfied themselves that the nght 
thing as ree:arded the boy and 
as regarded tlie family was to ao 
(piie.'.ee iu Ids title, to admit Ins 
legitimaev, and to allow him to le- 
main zemindar. 

Their Lordships think it would 
he contrary to eveiy sound prin- 
ciple of justice and of policy to jM'r- 
mit a person who liad aecpiiicd 
lids .sort of irregular interest in a 
suit, — and a. pow(*r which e.annot 
he safely coneodcd to any vSjxjfm- 
lator, — to mak(‘ Ids power of pre- 
venting a family ai i ang(‘incnt so 
just and })roper from being carried 
into clfeet, tlie me;ni.s of extorting 
a largo sum of money iVom the 
])cr.son whose title had been unju-'t- 
]y challenged ? The ea-e, ho',vevcr, 
does not re^t heie. 'flie transaction 
was not one enteied into between 
two persons, eaeli of whom was 
capable of taking care of himself. 
Here was a boy of iN without pro- 
per couns(‘l or inssislance, for sncli 
of Ids servants as gave him any 
advise thought with him that lie 
should do nothing until he could 
see ilio Collector ; and Ids vakeel, 
who is represented as bis legal ad- 
viser in the matter, disowns having 
given him any counsel, and has 



TITE LEGAL COMEANIOIir. RulhigS. 140 


Vicil 


liOfMi treated as liaviii^ tailed in his 
duty in refusing that counsel, 
^rhere is^ moreovei’, clear evidence 
tliiii lie was threatened with the 
(•onsef|uojices of not iinmodiately 
lUMjiiiescing in the jilaintilPs de- 
mand ; tliat ill esc llireats were 

addressed l)y a powerful man to a 
laiy, and were therefore likely to 
disturb Ills mind and render liiin 
ineapal>lo of acting as a free agent. 
AVlioever has had to do with lit i- 
gallon in India innst know that 
sneli threats are of far greater 
A^eiglit there tlian tln^y would he 
in this eonnlry. 'J liis suit was one 
m which the leuihmacy of the 
respondent uas called in (pie'll ion ; 
and the |)rr>on liiieatenini; uas a 
j'erson conveisant with law-siuts, — 
a person of great wealth and great' 
pow(‘r , .uid we all know liow ea«y 
it is in India, upon such an issue 
as thatj to get up any ainoniit of 
i.ilse evidence, and that it is not, 
because a man luis a trm* case that 
lie is sure to hnng it to a siua'ess- 
ful issue. Tlieir Lordships think 
tile Judges oi the High Comt have 
uillier understated the case wlum 
they treated the tin cals as threats i 
only <fl‘ conscipieiices [leifoctly li'- 
gal ; for (putting aside the tiiroat ' 
as to suing on tlie note for Us. 
02^000, which is not so satisfactori- ' 
ly proved as the others they think j 
that the throats proved may well he .. 
taken to be threats of carrying* on - 
the litigation against iho respon- 
dent /jcr /as (lift vefas. In any ' 
case they were throats which over- 


( oaino hifi free- will, and induced 
I liim, contrary to his own judguient 
: and his own sense of right, ami 
! without any evidence that any 
1 .such sum as waselaiinod was due, 
to execute the bond extorted from 
I liim. 

That being their Lordships^ 
view, they tliiiik that the (yourt 
, heloiv was right in holding that 
I the bond cannot stand aL"aiust iho. 
respondent. It is not necessary to 
go into the rjnestion which liaslioeu 
argued on I)oth sides as to the 
])ower of tlie Ceiurt to make the 
hond stand as a, r>0(airity for what 
may nsally liave been advanced. 
It is not necessary to consider wlie- 
tber in a suit brought to enforce a 
fraudulent deed against a person 
from whom something is jnstlyduo, 
a Court of justice ought to exorcise 
the pow'er of raying that such a 
deed shall stand as seeurity for 
wdiat is really due; hccaiise iu this 
case, i)iit f)i the bond whiedi was 
tlins extorted from him, notliing 
was ever due from tlui vesipondent 
to llio apjH'llaiif, and there c\isted 
no piiviLy of camtract between 
them. 

I 'poll iliese grounds llieir Lord- 
ships think that the decisions of the 
Points below, now^ under appeal, 
were right, and they must luniilily 
advice Tier jMajestv to aflinn them, 
and to dismiss this appeal, wdlh 
eostc. 
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CALCUTTA HIGH COURT. 
The \%th May, 1874. 

The Hon’ble J. B. PLear and G, G. Morris^ 
Judges, 

Bjkan SiNtm and otbers (Defen- 
dants) Appellants, 
versus 

Mussamut pARiiUTTY KooER and 
others (Plaiutilts) Respondents, 
Conveyance hy Party not in Posses- 
sion, — Right of Suit, 

A person ^vho has purchased property from 
a party who was not in possession at the time 
of sale, but who was in posse.ssiou ami enjoy- 
ment before ho was ousted, has a right of 
suit against the paity who ouste<l his vendor. 

Phear, J. — (In delivering:!;' 
meut said) — It seems that, accord- 
ing to the statement of facts 
made in the plaint, the cause of ac- 
tion accrued to Pai butty Kooer 
lierself some time before the suit 
was brought, and that while she 
was out of posse-ssion of the pro- 
perty which she now seeks to re- 
cover (probably for the purpose 
of obtaining necessary funds to 
carry on the suit), she sold a share 
ill that property and certain rights 
of suit to the plaintiffs who have 
been spoken of as plaintiffs 3, 4, 
and 5, and it is urged that, accord- 
ing to decisions of this Court and 
of the Privy Council, persons in 
the situation whicli these last- men- 
tioned plaintiffs thus came into do 
not thereby obtain a right of suit 
lor the recovery of the immediate 
possession of the land. We have 
been referred on this point to the 


case reported in the XXL Weekly 
Reporter, p. 101, and to the cases 
decided in the Privy Council and in 
this Court which are cited*iu that 
report. But in all those (Ases wo 
find that the property which was the 
subject of conveyance had never be- 
fore the date of the conveyance been 
in the possession and enjoyment 
of the person who professed to con- 
vey it. And the Courts held that 
under the circumstances of those 
suits the conveyance did not of it- 
self operate to pass a riglit to sue 
alone for the immediate possL\ssiou 
of the property, and that it was at 
least essential to such a right that 
the vendee should be in a position 
to claim specific performance of the 
contract of conveyance from his 
vendor. The facts of the present 
case are different, because both the 
Courts below have found that Par- 
butty Kooer liad been in possession 
and enjoyment of tlie property 
which is the subject of suit for 
some four years before she was 
wrongfully ousted from the pro- 
perly by the defendauis in the 
way she alleges in her plaint, 
and she herself in her })Iaint states 
that she has effectively given a 
share of the property to her eo- 
plaintiffs. And we have in the 
decisions reported in the XI. Week- 
ly Reporter, p. 134,* and in the 

# 11, VV. K., p. 134 --(U. H. C„ L. S. Ja^- 
80 n and W. Mark by, J.J.) 12 th Fediruary 
1869, Kumur-ooddeen Shah, “ The Lower 
Appellate Court has dismissed the j^laintifr’a 
claim in ioiOy on the ground that when 
Goburdhuu and llohecm executed the convey 
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same volume, p. 80, f precedents 
teiidini' to show that a couvey- 
auce ol’ property under circum- 
stances similar to those alleged in 
the present plaint, give tlie person 
to whom tlie conveyance is made 
a right to sue for the immediate 
possession of the property. 

In our opinion tlio present ease 
does not fall within the principle 
which was laid down by the Privy 

auco to the plaiiitilf in 1272 they were not in 
po.sHessiori. This mode of difeptusiiig of the 
eafau cannot ho HnpfMi’tod. Poksoiis havin*; a 
uf possession may (Ii.''pose of pi<»perty 
though it is not actually in their posse.ssiou.” 

t 11, W. R., p. It. C-'.. riai-T,(‘s 

Vcacuok, A7., CJ^K/ Jmlice, h. S. Jaoksnu 
and A. C. Miie])l>crsou, Sth i>epteui» ' 

her, 1808— iVaiilvnato In this ease 

the question holoro tlie Court was “ whether 
a lesaeo whoso lessors have never been 
in jiossGssioii of the hinds compiised in 
the lease, can bring an action to establish 
the title of his lessors, who are made by him 
co'defcudauta in tlie suit along with the de- 
fendants in possession.” The Chief Justice 
in delivering judgment said — “ The lease gave 
to the plaiiititf a right of possesHion, assuming 
that the lessors liad a liglit ol po.ssessioa l)ut 
were not in poasessiori. If they transferred 
the right whnh they had to tlie lessee, and 
the lessou was kept out ot [tossussion by the 
defciidarjts, the lesvsee had a light of suit a.* 
gainst the defendants to rei’over the posses- 
fcion from them. If the Icssois had nonglit of , 
possession— as for instance, if they were , 
barred by limitation —they could not convey ; 
to the idaintiff that to which they theniselviH ' 
were not entitled, and the suit would, of I 
course, fail on the ground that the lessms ! 
had nothing which they could convey. It i 
is said that the lesaois ought to ha\o been j 
made co' plaintiffs, l)ut the Courts cannot | 
compel a uiau to become a plaiiitilf against 
Ilia will.” 

The decieiou in 2, W, lb, l». 138, over- | 
ruled, 
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Council and folio wni in tlie ca.scs 
reported in the XXL Weekly Re- 
porter, p. 101. Rut even bud wo 
tbouirlit otherwise, it still would 
bo a question here whether we 
I ou£^ht to interfere u[)Ou special aj)- 
! peal, because we ought not on spe- 
I cial appeal to elfect to an ob- 
I jection made ag*aiiist the decision 
j of the Lower Court, unless that ob- 
jection be of sucli a kind as to 
satisfy us that tbere lias probably 
! been a failure of justice consequent 
upon the decision passed by the 
Lower Court. 

Now it must be borne in mind 
that in tin* present appeal no objec- 
tion wbalover is made to the deci- 
sion ol' the Lower Appellate Court 
upon the merits of the case. And 
i the iindini,'’ of that Court is that 
the defendants wrongfully ousted 
the plaintilT Parbutty Kooor from 
the possession of the i)roperty in 
suit to which she was of rig'ht en- 
titled, niiJ of wliieli she had been 
previously in the quiet possession 
and enjoyment. I’his being* so, 
and tlie decree for recovery of pos- 
sci-siou as against the defendants 
liaviiig been made in her favor, it 
ean bo in no way, so far as we can 
perceive, of any prejudice whatever 
to tlic defendants that the persons 
to wliom Pa 1 butty Kooer lias by 
iier own account convc} cd a share of 
this ]iroperty should be joined with 
her as co-plaintilfs. Wo must take 
it tliat she has an undoubted right 
under tliis decree as against tlie de- 
fen Junis to have the possession and 
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clouiinion ovor this property. And 
this so, the co-pl lintiirs who, 
by her own solemn aHinnalion 
made in the plaint, are persons to 
whom she lias conveyed a share of 
tin’s |)roj)(‘rty, are entitled as well 
a^'ainst her a.s aj^aiiist the defeii- 
dants to obtain a specilic perform- 
ance of their contract with her. 
And it would serve no end of e(pii- 
ty or good eonseienee, as far as we 
can sec, to interfere with the decree 


which has been made by the Lower 
Court by excluding from that de- 
cree the names of Parbutty Koocr's 
co-plaintiffs as judgment.cjfcditors. 

On the whole, we are oliopinion 
that there is no good ground 
shown to us on this ajipeal for our 
disturbing the decision of the 
Lower Appellate Court, And ac- 
c«irdin<^ly the appeal is ilisinissed 
with costs. 
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iiOMlJAY HIGH COURT. 

The Septcitiher, 1873. 

Full Bench. I 

lii'roro Wcstropp, C. J., and Melvill, WVst, | 
I'liilic y an<l Nanabliai llaridas, J.J. i 

Beu, vs, Bai Ratan. 

Art A", ({f 187ii, Secs. 122 und 

C>)nfcsA()ii of accused nol \ 

fdnjncd hi/ him — Oral Eiidcncc io \ 

prove tt. ! 

! 

The conftssion of an ppi-toi?, ; 

takoii l<v a AL‘iL,'i''traL’ hn’ln^ no iui i'-dit * o-n i 
1,0 pniinnit or tiy luin, is iinpei fod, if not , 
si pK’il by tlio -Jct )i(MS'>u (11 1 I-a j 

Jj.s iii;i:l<, and is innilnn^ ^ibb- jji tvaUnce j 
(Soolioiis 1 ?ni(l o 1 1 ), Act X of ]8f'-.) 1 

The, tiTHi “ J’l elindnai y Inqntrv” in the ^ 
liiial clause of Hcc. oif* itn ans such Uh'ui - 
li'Sas are the subject <'f ChajtLer'^ XIV. (of 
liKtniries and Tri.ila) and XV. (of Jiujuiry 
into cascR tiiablc by the Couit of Scs.sioii or 
the lli,ij;li Comt) ; and, tlicrcforc, that (dauso 
does not apiily to rmifchsicns ictoidcd under 
Sic. 122, wliich icf(TS to an iinjuiiy not 
duiiuLj .a tiial or ono held with a view to 
conimilial, hut an iuiiuiiy for the j)iir])u.‘>o 
of foi warding confessions, when ncoi ded, to 
tile Magistrate by whom the ca^c of tin' ac- 
cused person is incjuacd iiibi m' tried. Con- 
sequently, wlioii a confession Lakon under j 
hluc. J22 is inuflmiftsible in tvideiice, oral 
cvidciiLc to prove that such a coufcss'.on was 
inad'i or wluit the tcriii.s of that coiifission 
wt're, is inadmissible also (See. L'l of the 
Indian Evidence Act.) 

The accused, B:ii Raian, was 
tried aloii^ with her ])aramoai*, 
Dadabhili, for the olionee of mur- | 
dor hy O. M. Bird wood, v^cssion 
Jud^o of Surat. Dadahhai was ac- 
({uilled, but Jhli Ratan was con- 
victed and senteneod to death. 

The proceeding's having* hetui 
subniitied by the Session Judge 
tor conlinnatiou of sentence iind au 


nppeal having also‘ 
the ease was hcanl 
I and NAN'AnKAi flAiir, 

It appean'd duriii 
liiat tlie convietionof Bai Ratan was 
liasyd .sfdely on her own confession, 
laketi hy a Second Class Subordi- 
nate IMagistrato not empowered 
eilljcr to try or eoinmit tlie accused 
for trial, wliieh conlo.ssion was 
neither signed hy her nor attested 
liy iier mark. 

TIu* Division nimeli, entertaining 
doubts as to Die ailrnissibility in 
(‘vidonec of this eoiifession, referred 
four (jiio.stiou.s for the deeiNion of 
tlio Fiiii Beneh, with the folhnviiifr 
remarks : — 

The appellant, Bai Ratan, has 
hccu convicted of the muider of 
her husbaml, Jai Nailiu, and sen- 
tenced to death. 

She was trii'd together with lier 
paiamour, Diidaliluii, and the 
As.'^e.^sors found both tlio prisoners 
g-nilty, liut the Session Judge ac- 
(fuitted DAlahliai on the ground of 
the insiitliciency of tlie, evidence. 
Against tliis judgment of aocputtalj 
the (loveriiinent has not appealed. 

It IS proved tliat Jai Nathu died 
from the eflect of arsenic adminis- 
tered to him in his dinner. 

Bai Ratan, Avhile in custody of 
the police, made a ptateineiit in the 
presence of a Magistrate (not tlie 
comrnittiing Magistrate) which was 
minced into writing. 

At the trial, D.ididdiai^s pleader 
objected to the admission of thi^ 
document because it had not been 
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^1:4*11011 by J3iii i»atan. Tlie Scs- 
t^ion Jiul^o ovori’uk'J tb(‘ objoclion 
ou the ground that the Maicislrnte, 
by wliorn the confession Inul been 
recorded, deposed that it liaJ been 
duly made. 

A ell i Id of Ibu Ralan and the 
deceased has given confirmatory 
evidence as to most of the circum- 
staiicos mentioned in the confession. 
There is nothing in his deposition 
which carries the case against Ihii 
Ratal! further, except a statement 
that on the night in question, she, 
contrary to her usual custom, cook- 
ed her husband^s dinner separately 
from that of the rest of the family. 
This statement was disbelieved by 
the Session Judge, but wc see no 
sutlicient reason for rt'joctiiig it. 
Tlicre is no other evidence against 
Bai Ratal!. 

The Session Judge^s reasons for 
convicting Ihii Rataii arc sot forth 
in the following extract from liis 
judgment : — 

llai Ratal! admits lliat a cri- 
minal intimacy had existed be- 
tween her and Dfidabhii, and tliat 
she left her own bouse, at the sum- 
mons of Daditbhai, and went to 
meet him iii a n.igli bon ring vil- 
lage. Slie admits that slie saw D/i- 
dahhai mixing poison in her hus- 
baiuVs dinner, and that she re- 
mained silent. She knew, accord- 
iiiig to her own admissions, that it 
was Diidahhai's intention to take 
her husbund^s life ; for she says, in 
her statement, that Dadabhfii had 
promised to give the Bhil from 


whom he had obtained the poison, 
Rs. 50, on the dead body of her 
husband coming out of her house. 
When she called in a ijpighbour 
early in the morning of*the f30lh 
April, she did not tell him what 
had hapjiened, and it was not till 
after sunrise on that day that she 
says that she tried to administer an 
antidote, and then her husband's 
case was liopeless. 

Her excuse for her silence is 
that she was afraid of DaJahhai. 
But, ns Jai Natlm's wife, she was 
bound to speak wlieu she saw him 
eating [loisdn wliich she knew 
would kill liim, 

“ by her silence, then, and by 
her failure to use any prompt re- 
medies after Dadabhai had left the 
house, slie caused Jai Natliii's 
death. Slie was guilty of an ^ille- 
gal omission,' and as, under See. 
o- of the Indian Penal Code, words, 
wliich refer to acts doin', extend 
also to oniis.^iou.s, the word ‘ act' 
as used in Section iif)9 of that Code, 
would apply to Bai Ratan’s con- 
duct as it was described by herself 
on the Gill May lust. 

She did not admit any such 
iulcntion as is couiemplated in the 
first tliree clauses of Section 300, 
but under tlie circumstances, as 
admitted by herself, slie must 
have known that her illegal omis- 
sion was ^ so imminently dangerous 
that it must in all probability 
cause death' (Clause 4 of Section 
300), and she was guilty of the 
omission, ‘ without any excuse Im 
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Jiuuirrini;* tlie risk C:iiisinj^ deatlj 
fnr fWar of Dtuliibhru was not, under 
the eircmiistancos, any excuse — 
(see Seciion 94 of the Indian Penal 
Code). 

Pai Hat an can. I am of opi- 
nion, 1)0 properly convicted, on lu'r 
own past admissions, of the oneiioo 
of iniirdor/^ 

The j>oinls ol law, on whicli W(' 
desire to have tlie advanta^’e of a 
decision hy the Full Hench, are 
the f>l lowing’ : — 

1. AV hot her llie statement or 
ctinfession is admissildi* in evnhnnae, 
the same not haviim' been siuiied 
Ijy Bai llatan '*' 

1 . If that doeunienl be not .nl- 
inissible, wliether oral cvidcnec \< , 
admissible to pro\o that a confcs- 
siv>n was made by Pai Katan, and 
ibc terms of such confession 

i). Whether the statement or 
confession amoniits to a contcssion 
of murder, or of any oilier odenee ? 

4. Whether, regard btdng liad ■ 
to the circinnstanco that Dadabhai : 
lias been acquitted, 13ai Italan can ■ 
lie legally convi(deAl, on the ovi- i 
<lence above staled, of murder or of 
any other olfence V 

The juilgniout of the Full Bem-li 
was delivered on the iJ^th Sojdem- i 
her 1873 l)y — 

WiOTUorr, C. J. : — Four ques- 
tions have been submitted to the 
present Full Boneli I>y the Division 
Court. 

Of those tlio first is ; Whether 
the statement or confession of the 
accused Bai Ralaa is admissible iu 


, evidence, the same not having beeu 
; signed bj" hci* 

This question dejienJs upon the 
, construction of Se< lions 1:CJ and 
3in of ihe Ciiininal Procedure 
! Code, and upon the extent to wliicb 
the latter section != applicable to 
the confessiou made under tlie for- 
mer section. 

i Those sect ions are i lu' .Mib.slitiitos 
■ for the latter pan, o[ Sc’ctiou lit) 

, and for Section * 2(10 of the late 
Crimiiiai I’roccdnre Code, neither 
ol nliiidi coiitauH-d an\ ju’ovi-iou 
a^ fo lli.‘ ai'euro)] sigiiiug the con- 
(c^’.-i'm tuiidc by liiiu or his excuni- 

nat Kcu. 

Willi Section 20 > vif that Code, 
the Courts requiK’d a si net eoaipli- 
anee • lu tj. v. Vif^sanuit 
//( // . V . ])h tkn yee ( i ) , lif'u . V . 
I'hiiiiu , p, AV/. V. /\VAV' {(j), /Ay/, v. 
revadi i;®lb /Ay/, v. lAV, y' (V, /Ay, 
V. danii In some oi liu; last- 

merilitmeil instances, the Court 
remaiidi'd tlie cases iu ord(‘r that 
the evidence, of the uiitcrofthe 
alleged ('onfossio ii or o! ^ome otlier 
person present might lie taken to 
pi ovc tliat it had ])een made, tlie 
record of it being inadmiSs''dble on 
account of its want of accordance 
with tlie rjquiromeuts of Section 
2'‘d. 

7, Cal. W. K., Cr, U , -iiL 

t ir>, ibiO, 

4 2, Bom, 11. 0. Uop., ICa, Cud c(1, 

i; Ibid, «i»5. 

•: Ibid, :{d7. 

Ibid, aas. 
ibid, 39'J. 
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In V, VdJidl(i Jcthd (“); it 
was held that the words “ a Magis- 
trate’' in Section 119 of the same 
Code mean any Maj^nstrato/' and, 
therefore, lhat althong'h the prac- 
lice of laking; prisoners boloro a 
jMa^nstrato, not havlnjjf jurisdiction 
lo try or commit for tiial, for the 
purpose of having a confession 
recorded, was not generally desir- 
able, yet such a confession was 
legally admissible. 

The new Code, adopting that 
decision, has, in its !22nd and 12i2nd 
sections, expressly authorized any 
Magistiatc lo record a coiifes.-iun 
of tlio accused. The ilnal clause 
in Section 45, renders sucli confes- 
sions, as that section relates to, ad- 
missible in evidence in all subse- 
quent proceedings. 

The confession of Ihti Tiatan has 
been recorded by a Second (dass 
Magistrate, who has nut oiiginal 
jurisdiction either to commit or try 
Kucli a case as the present, and who 
was not deputed under Section 1 15, 
by a Magistrate liaving jurisdiction, 
to hold a preliminary inquiry or 
otherwise to dispose of it. Accord- 
ingly, the Second Class Magis- 
trate only recorded tlie conlession, 
the matter having been brought , 
before him previously to the in- I 
([uiry held by the committing 
Magistrate. 

Section i2fi of the new Crimi- 
nal Procedure Code esjMicially treats 
of such confessions. It is to be 

* 7, Eouj. II, C. Eep., Cr, Ca., 56. 


noted that it is part of the Cliap- 
ter (X.) relating lo investigation’' 
by the Police, which is carefully 
distinguished lu the glosjary of the 
Code (Section 4) from inquiry" 
by a ^lagi^tratc or Court ; aiul 
that Sections 21 (cl, 7) and 22 (oL 
2.) descnlH* ;-u(*li coidcs.^mns as 
confessions during a Police iii- 
vestigatiou." 

Section 122 enacts that '' Any 
Magistrate may record any state- 
j iiient made tu him l)y any poison, 
or a if// confession niadc lo hi hi. h.y 
umj person n erased <>/ an (^Jfrnce by 
any rulice. Oillcer or other person. 
Such fttatcniiMits shall he recorded 
111 the manner liereinafb'r prescrib- 
ed for recording evideuee, and 
suck confession shall be lakcii m Ihc. 
■manner prodded ni J^ccllons ‘M5 
and. olO, and shall, v'hen recorded , 
he forwarded ( > I he Mafjlslralc Ip/ 
irhorn Ihc case /a* inquired inlo or 
IriedP Pausing here, it is, witli 
especial rcfereiiec to tlic conclud- 
ing passage in Sec. old, important 
to remark : Ist—tliat Sec. 122 
only provides that the eonfossioji 
“ shall be taken/' (and not that it 
shall also be otherwise dealt with, 
or its defects, if any, supplied,) 
in the manner provided in Sec- 
tions dl5 and dlG/'^udly— that tho 
takingof such a confession is clearly 
distinguished in Sec, 122 from tho 
inquiry into the case, because that 
section provides that when tho 
confession is recorded, it shall be 
forwarded to the Magistrate by 
whom the case is inquired into or 
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tnod.'^ The same section then j tiilU ftinl shall be shown or read to 
proceeds thus : No Magistrate ■ him^ and he shall ])e at liberty to 


shall record any such coulcssion 
unless, upon inquiry, he has rea- 
son to believe tiuit it was made 
voluntarily, and he shall make a 
inemoranduni at the foot ot any 
such conlesi^ion to the following 
c licet : believe that this con- 

fession was voluntarily niadc*/ 
(Signed) A. IJ., 

j\fagi.strate.^^ 

TIh‘ iihjuiry, sjioke of in this 
laUcr portion of See. is not an 
inquiry inlo tiio (-ise, but Miri)dy 
iiilo t[i(j que.siion wind her llic cnji- 
[('r.siou ii Voluntarily made. 

S<‘('tion d U), lakcu per s<\ w’ould 
appc’ar to iqiply only to examina- 
tions of tlie accused takoui on in- 
quiries (as distap.gui>,lKMl iVom Jii- 
vostigations) and trials. \Ve hnd 
it in tlic f'ub- division of Cluqitcr 
\X\^ relating to “ The exainina- 
lion of accus'.'il ])ers oils’* udiich 
seems to be quite a distinct pro- 
cess from a slatement or confes- 
sion made during tbe Police inves- 
tiga,lii)n. Wcrii this not inteiuled 
to be so, St'c. i'22 would have been 
super n nous. 

Section old consists of 11 \c por- 
tions, which, for convenience of 
rerorence, we have marked with 
the letters (<»), (/;j, (cj, (d) and (c), 
and enacts that ; 

(a) —^‘Whenever an aeeused per- \ 
son is examinod, the wlnde of such 
examination, including every ques- 
tion put to him and every answer 
given by him^ shall be recorded in 

j ‘ 


i explain or add to bis answers. 

, (b ) — When the whole is made 

conformable to what lie declares is 
the truth, the examination shall he 
attested by the signature of the 
IMagi.-tiatc or Sessions Judge, who 
shall certify under bis own hand 
that it was taken in liis jiresence 
and in his hearing, and contains 
accurately the whole of tlie staic- 
ment made liy the accused person. 

(c ) — 111 cases in wliieli tlie 
examination id' the accused juu'son 
is not recorded l^y the Afa gist rate 
or Sessions Judge himself, he shall 
he hound, as the examination pni- 
ceods, to mak() a memorandum 
thereof in the veiuacnlar of tlie 
histnet, or in Pnglisli, if iie is 
sutiioienlly acijuriintcd with tliat 
I langungo ; and such tnomorandum 
; shall he written and sigue<l by Ukj 
; Afagistrate or Sessions Judge with 
10 *=: own hand, and shall be annex’^ 

I cd to //fc 7Pcor(L rr the Alagis^ 

■ trate or Sessions Judge is jireidnd- 
ed from making a memorandimi 
as above ri'(pured, he sball record 
tl\c reason of his inability to do 
so. 

{(t) — The accused person sliall 
sign or attest by bis mark such 
record. 

(c) — “If the examination bo 
taken ill the course of a prelimi- 
nary inquiry, and tbe Court of Ses- 
sion find that the provisions of tliis 
section have not been fully com- 
plied v\ilb; it shall take cvidonco 
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that the prisoner duly made the 
statement recorded : Provided that, 
if the error duos not prejudice the 
prisoner, it shall not be deemed to 
alloct the admissibility of the state- 
ment S'j recorded.’^ 

Pur the Crown it lias been 
ra’^ued that this iHOlb s(*etioa con- 
templates two cases : ist — where 
the examination is lakmi down in 
the handwiiting’ of the Magistrate 
or Sessions Judge himself, and is 
signed by Lim ; :]ad— wln‘ro it is 
tiilceu down in the band writing of 
another peisfui in the proHcnce of 
the Mag i.sl rate or Sessions Judge, 
Init is signed by the iMagihtrale or 
Sessions Judge ; in which second 
case b (3 is re([iiired (it aide) to 
iu:iko the meiuoraiidiini ineutionod 
ill edauje (c’l ; and that tlie signa- 
ture (/]• mavL vd llie aeeused, men- 
tioned in (danse [d]^ is ie([nired 
only in the .-ecoiul (ja.-e, ina-much 
as the cuJih‘'si< )i, not being written 
hy tI»o Magisiratc or Ses.^iuns 
Judge Idmsplf. stands in greater 
need oi' coniinnanuii of its accu- 
racy by tlie Signature or mark of 
tlie accused, than in the lu.-l case, 
vrhen it is wiitt-m by the Magi.s- 
Irate or tile.'DMons Judge person- i 

ally- 

We do not concur in that argu- 
ment. 

Were wc to refer the phrase j 

such record in clause (r/) toils | 
immediate antecedent, the recoid, | 
\\hicli the accused person would 
be regiiircil to sign, would be that 
nl the inability of the Magistrate 


or Sessions Judge to make the me- 
morandum' enjoined in clause ((/). 
To attribute such an intention to 
the Legislature would* be absurd. 
Moreover in Sees. ooS, 33 1, and 
335, wliere a similar memorandum 
j is rei[uired, no special safeguard is 
I provided. Whether tlie exarniiui- 
I tion is written down by the Ma- 
j gistrate or Sessions Judge bimsidf, 
I or by some other person for liirn, 

; and in bis presence and bearing, 

; the lecord of it must be sliown or 
] read to the acoiised person, who 
has 111 either ease an e(|ual oj)])or- 
, tuiiity (»F explaining or adding to 
' bis answers; so lliat we see no 
' greater reason for rofjuiring bis 
I signature to it in one case than 
! in the otlier. d’lie leason for rc- 
i (juimig tliat signature uas ]U'ul»a« 

. bly tlie same in Ix^th eases, namely, 

■ to turnisb a, i.c‘w and strong test 
' wlicllier I lie confession was volun- 
tary and bee froin eontrulling in- 
11 non ees, and to afford Iiim a /o670v 
IfJc'/i/Zr/i/In'-- nn nitimate opportunl- 
ly, before the final compilation of 
the record, of indicating that the 
confes.-ion was not voluntary, or 
was made under improper iuflu- 
(‘iice, if such were the case, and 
also an additional 0 ])port'Unity of 
denying the accuiacy of the record 
of that cmMession. 

^Ve thin I V, too, that if the Le- 
gislature intended that the signa- 
ture of the accused sliould be re- 
(luired to the record in the event 
only of its having Ix^cii written by 
some person other than the Ma- 



Criminal the legal companion. Rulings. 53 


Of Sessions Jud^e, it 
would, as it easily iniglit, have ex- 
})ressly said so. 

It follows from tliis that, in our 
opinion, the confession in the present 
case was defective for want ol the 
sijrnature of the accused. The 
error of the Second Class 
Iratc, in omitting to ask her lo 
sign, was, having legard to the 
junhahlc intention of the Legis- 
laliirc in requiring the signature of 
the accused, o( such a nature as 
may have Mnaously piejudiced her^ 
and, tluTofore, i\> wc think, re|i- 
dcrcil the thus jni]»ei f('ct vocortl uf 
the. confession inadniissihlc in e\ i- 
dciicc against her. See Rrf/ v. 
Mussamul Niruni and /icy v. IVil- 
karee {supra). 

It remains, tlien, to lie decided 
whether thi^ aror can nuw l>o ree- 
tin(‘d; and, in considering that 
question, we sliould consider also 
llio 2nd point submitted to us by 
the Division Court, viz : If the 
document be not admissible, whe- 
ther oral evidence is admissible to 
prove that, a confession was made 
by Bai Ratan, and the terms of 
that confession 

The Dlst section of tlie Indian 
Evidence Act. (I. of 1S72] enacts 
that : When the terms of a con- 

tract, or grant, or of any other dis- 
position of property, have been re- 
duced to tlie lortii of a document, 
and ill all cases in trhich an-f/ mat- 


terms of such contract, grant, or 
I other disposition of property, or of 
I such mailer, except the document 
I it.self, or secondary evidence of its 
I contents in cases in which secon- 
! darv evidence is admissible under 
tlic provisions boreinbefore coiitaiu- 
ed;^ 

Then follow some cxccqitions and 
oKplanatiuns not bearing upon the 
ju'cscnt ease. 

With a full reeollcction of Sec. 
(.)"!, A. (e) and of Section 74 of the 
same Act, we must say that this 
docs not ap])ear t o us to be a case 
in which secondary evidence of 
the oontciits of the original con- 
1 fossion would be of any avail. The 
i primary evidence is itself forth- 
coming, and has been produced, 
ami secondary evidence of its con- 
■ tents, whether such secondary evi- 
dence is a copy or oral ovideuco 
of its coiileuts, would, if full and 
accurate, disclose the defect in the 
original record, namely, the ab- 
sence of the signature of the ac- 
cused, and the case would, accord- 
i iik-i'b’j I’tmiaiii precisely in the same 
! condition as it now is. 

* The ])r()vi.sion in Sec. 91 of the 
Evidence Act that “in all cases in 
I whicli any matter is roipiired by 
; law to be reduced to the form of a 
document,” no evidence .shall be 
given in proof of such matter cx- 
j copt ilic document itself, must, ac« 
1 cordingly, be regarded as an o))jec- 


ier is required hj/ law 1 ) be rcdiu'cd i lion fatal to the adoption of the 
to Hit form of a doenmenl, no rri- course, very justly sanctioned, be- 
deuce dall be /jlveu in proof {[\c 1 fore Iho passing of the Evidence 
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Act ol‘ 1872; in the cases in Vol. [ 
II.; Bombay Court Ueports; 

pp. 395 to 3!)9, already mentioned 
{i. e., remanding^ the case in order 
that oral evidence of the writer; or 
some otlier person or per.sons, pre- 
.sent wlien the confession was made, 
may be taken as to what the accus- 
ed then said; and as to the ciroum- 
stanecs under wliieh he said it), 
unless the final clause in Sec. 34-0 
of the Criminal Procedure Code is 
applicable to confessions taken 
under See. 122 of that Code. If 
it be so, it would, as well because 
it is a special; as because it is a 
later enactment; override Sec. 91 
of the Evidence Act, and evidence 
might he taken by the Session 
Court that the prisoner (accused) 
duly made^^ a couiession to the 
same elTect as that recorded. J^y 
^^duly made'" is probably meant 
made in such a manner a.s not to 
be rendered inadmis.sible by Secs, 
21, 25, or 20 of the Iwidencc Act, 
or Secs. ]19, 120, l2l of tlie new 
Criminal Procedure Code, [The 
same remark would apply to those 
woids in the ultimate clause in 
Sec. 45 in that Code.] It has al- 
ready been remarked that there is 
nothing in Sec. 122 of that Code 
which per se would have the cllect 
of rendering the final clause of 
Section 310 applicable to confes- 
sions recorded under Section ]22, 
The *la.st-mentioncd section sim- 
ply prescribes that confessions shall 
lie ‘'taken'’ in the manner ])res- 
enbed in Sections 315 and 310, 


but is silent us to the mode, if any, 
in which irregularities may be 
cured. Tlic r[UGstion, then, is 
whether the language in the final 
clause of Sec. 31-6 i}, of itself, suf- 
ficient to include confessions under 
See. 122. Wc are of opinion that 
it is not. The examination spok- 
en of ill the final clause of Sec, 
310 is an “ examination taken in 
the course of a preliminary inqui- 
ry."" It should be noted that the 
term used is not “ iucpiiry"" simply. 
Were it so, the desciiptiou ol* 
that term given in the (1 lossary 
(Sec. 4) might be n'sorled to, 
thoiigli we are not now prepared 
to say posit iv(dy tiuit wc could re- 
gard the recording- by a Magis- 
trate (without priwer to commit for 
tiial or to try) ot a confession under 
Sec. 122 as an in((uiry within Sin*, 
4. Hy the term jireliminaiy in- 
quiry,"" wliicii i.« the ])iu‘aso em- 
])loy(nl in the final clause of See. 
•jlf), w(* understand such inquiries 
as are the subject of Chapters XIV, 
and XV <;f the new Code. The 
phrase “ j)roliminary inquiry"" ac- 
tually occurs in Sec-;. 115, 310, 357 
and 471, a,nd in tlui margin to 
Sec. 18.) only ; hut the context 
shows that, ill the majority of cases 
ill which “inquiry” is meutioued, 
it msaus inquiry by the commit, 
ting Magistrate. The examina- 
tion of the accused, taken in the 
course of preliminary inquiry men- 
tioned in Sec 340, is the examina- 
tion taken during sucli inquiry Oy 
the Magistvatc imdax See. 193; and 
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rendered admissilde in evidence ))y 
Sec. 218. The distinction bet\v(*e]» 
examinalion rind confession is pla, in- 
ly drawn in the two hist clauses ol 
Sec. 45. 

Jt is worthy of notice that tlie 
power to take evidence, aliunde j ol 
the exami nation of the accused, 
when the record of it is irre.i^nlar, | 
is, by Sec. 840, intrusted to the 
Court of Sessivui only. So that in 
the case of sucli a record, as that in 
the present case, of the eonfessi(»n 
of the accused bein‘»- lorwarded to a 
Ma^i.^trate having' jui isdict ion to 
cuiumit or try, he could not remedy 
the irregularity ])y taking evidence, 
aliunde, of the confession. 

For these reasons, we think that . 
the tlrst and second <]uestions, sub- ' 
uiittcd to us by the Division Court, 
must be answered in the negative. 

Jt Laving been admitted by the 
(i 0 vein men t Iheader that, without 
the confession, there is not sulhcicnt i 
evidence to siusLaiu the cuiivictioii, 
and that too being, as we are in- 
formed; the opinion of the Division 


Court, Sec. 1G7 of tlie Evidence 
Act is not appliealdc here, and, for 
the s.ame reason, it being impos- 
sible to maintain that the aceused 
has not been prejudiced in her de- 
fence by the imjirc^ier admission of 
the confession at the trial, Sec. 283 
of the new Criminal Procedure 
Code is also inapplicable. Hence 
our answers to the first and second 
(piestions must be fatal to tlie con- 
1 viclion, and it becomes unnecessary 
for us to answer the third and fourth 
(piestions. 

Tliis case has heen well argued 
oil both sidfis, and we are cs])ccial- 
ly indebted to iJr. Ghanashain 
Nilkant, who lias generously vo- 
lunteered bis valuable .services on 
behalf of the accu.sed. She would 
otherwise havebe(ni inops consUli, 

^rbe case is remitted for final 
disposal to the Division Court, 

I 2oth September, 1873. On this 
day the ili vision Beuch (Mklvill 
and Naxauiui Hahidass, JJ.) di- 
rected the accu.sed P>:ii Uataii to be 
acquitted and discharged. 
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We take the following instruc- 
tive remarks on the imperfections 
that attend the process of trial in 
most Courts of first instance in the 
Mofussil, i'rom a very able paper on 
Some Features of Litigation in 
Jiengal, read by Mr. Justice Phear 
a year or two ago before the Social 
Science Association in Calcutta. 
The remarks seem to us so calculat- 
ed to arrest the attention of those 
for whom they are chiefly intended, 
lliat we make no apology for giv- 
ing them a i>lace in our columns. 

The coiuvse of a trial between 
parties in an Enc:lish Court of Jus- 
tice IS not an arbitrary proceeding ; 
it must be pursued according to a 
somewhat strict rule which in all 
its parts is founded on reason, and 
has been dictated by the accumulat- 
ed experience of many generations 
of I uglily trained men. In the first 
place, the case of each litigant 
party must be stated clearly and 
concisely in writing. From these 
statements the cpiestions of fiict or 
law, upon which the parties are at 
issue, should he singly framed. By 
this means the parties arc informed 
of tlie points which they are res- 
pectively called upon to establish 
or to meet hy evidence. The trial, 
properly speaking, — i. e,j llie hear- 
ing of argument on behalf of the 
parties, and the taking of evidence, 
— commences after the issues have 
been definitely fixed, and it is most 
imjjoitanC that it should be carried 


on continuously without a break 
before the same Judge until it is 
ended. 

The order of the trial is, as a rule, 
that the party upon whom the 
buiden of commencing falls, states 
his case, and produces all his evi- 
dence ; then the opposite party or 
parties answers, and also, if neces- 
sary, states a counter, case and pro- 
duces all his evidence ; and finally 
the first party replies. Upon the 
emdcnce thus brought before it, the 
I Court, aided by the discussion 
which has taken place, arrives at a 
conclusion as to the facts, and pro- 
nounces its judicial decision be- 
tween the parties. 

The primary purpose of the trial 
is that the Court should be clearly 
and correctly informed as to tlie 
relevant facts. I5very precaution 
tliereforc must bo taken to ensure 
that tlio evidence should bear upon 
those facts alone which salisfy this 
condition, and also should be the 
best available for the purpose of 
manifesting them. And in fur- 
therance of this purpose, each party 
must liave the fullest opportunity 
of objecting to, interpreting, ex- 
plaining, or rebutting all evidence 
which is to he used against him 
Now all evidence of facts which 
have occurred may be put into one 
of two groups, — namely, cither the 
testimony of witnesses relative to 
facts, which they have personally 
pci'ceivedj or all other evidence, of 
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which the principal is that aflbrded 
by written documents. The prin- 
ciple just enunciated leads to this 
immediate consequ eiice, — namely, 
that no evidence belonging to the 
second group, which is not admit- 
ted by the party afiected by it, 
should be used as evidence against 
him, until it is shown to be legiti- 
mate evidence as against him by 
the testimony of leaving witnesses, 
— viz, 3 until such facts with regard 
to it are proved by this testimony, 
as cause it to be legitimate evidence, 
and until he has had opportunity 
of explaining them. The principle 
also rendei's imperative a certain 
order in the examination of every 
witness. The party on whose be- 
half be is called must first elicit 
from him, by a scries of non-lead- 
ing questions, all the facts to which 
he can speak from personal percep- 
tion, and which are relevant to the 
examiner^s side of the case, includ- 
ing in them any facts which serve 
to make evidence of the documents 
intended to be used against the 
other side ; also under certain cir- 
cumstances the examiner must, iu 
the same manner, get him to ex- 
plain or controvert facts put for- 
ward by the other side. This is 
examination-in-chief, and is per- 
haps the most difficult part of an 
advocate^s duty. Next, the oppo- 
site side, with which it is to be 
presumed as a rule the witness has 
no sympathy, cross-examines him ; 
and this is so much the easier of 
performance, because the examiner 
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is not necessarily confined to ques- 
tions which do not lead to the 
answer. Th$ object of the cross- 
examination is mailiifold, as for 
instance, [a' to impeach the credit 
of the witness as a witness of 
truth; [b) to reduce his state- 
ments to their proper proportions, 
as the results of personal observa- 
tion ; (c) to bring out countervail- 
ing facts and facts favourable to 
the cross-cxamiiier^s side ; [d) to 
give the witness the opportunity 
of answering and explaining rele- 
vant facts belonging to the cross- 
exam inerts bide witli which he has 
any concern. Finally, the first 
side re-examines, —i. e., without 
leading questions he gets the wit- 
ness to place the newly elicited 
facts in the most favourable light 
for bis side. 

It is plain that the foregoing^ 
rules need for their effective opera- 
tion that the persons charged with 
the duty ol examining on behalf of 
the respective opposing parties 
should thoroughly know the case 
of these parties and the facts which 
the witnesses can depose to ; and 
every question, or omission to 
question, must be attributed to the 
exercise of a discretion founded on 
that knowledge. When these con- 
ditions are satisfied, it may be 
safely asserted that the English 
mode of trial leads with much eco- 
nomy of time and a considerable 
degree of certainty to the facts, 
which may be depended upon inter 
partes. 
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All the Civil Courts in India 
conduct trials of questions of fact 
inter partes after the Eno-lish man- 
iier. But it may certainly be 
averred that they never observe 
the "Whole of the precautions 
which tribunals in England find it 
necessary to observe in order to 
reach the facts of a case, and I ara 
afraid it must be said that they 
generally disregard the xnostimpor* 
taut of ihem. 

For example, it not seldom hap- 
pens that the Judge who passes 
the decision in the Court of first 
instance is not the Judge who saw 
the witnesses give their testimony. 
Lately, a case came under my 
notice in which four Judges were 
concerned in the trial between the 
fixing of issues and the delivering 
of judgment ; also a case in which 
there were in like manner as many 
as five — one had settled the issues, 
another had heard the case opened 
on behalf of one side, and taken 
the depositions of two or three 
witnesses, and so on, and the last 
determined the matter on perusal 
of the dociimsnts and depositions 
which his predecessors had in this 
way got together. Of course, under 
such circumstances as these, the 
judgment of the primary Court has 
been altogether unaided by that 
which is truly the surest of all 
guides to the truth between the 
parties, namely, intelligent obser- 
vation of the demeanour of wit- 
nesses under proper examination, 
nnd of the course of the trial. In 1 
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most cases, though no doubt not 
in all, it is the unnecessarily pro- 
tracted duration of the trial- 
proceedings which gives rise to the 
occurrence of a succession of 
Judges. Now, a trial, which is 
carried on, so to speak, by bits, 
after intervals of time, even if the 
whole of it take place before the 
same Judge, is a most illusory 
affair: as compared with a proper 
trial, it abounds with facilities for 
cloaking and colouring facts, and 
deficient in testing apparatus. It 
is liable to degenerate into a strug- 
gle for advantage in which the 
most unscrupulous and influential 
has the best chance of winning. 
And for this reason where the prac- 
tice prevails, there must, I appre- 
hend, follow a demoralization of 
tone in the public feeling with re- 
gard to litigation. It cannot be 
too often repeated that the purity 
and the completeness of an Eng- 
lish trial depend in largo measure 
upon its being effected in one con- 
tinuous sitting; and perhaps tlio 
most important element in it is the 
frank discussion by the parties face 
to face of the manner and the 
matter of the witnesses' testimony, 
following promptly upon its deli- 
very at the closing of each side's 
case. Unfortunately, how^ever, 
from various causes, the true value 
of oral evidence is not yet under- 
stood in Indian Courts, and little 
heed is paid to this part of the 
trial. 

Also the art of examining is aL 



4 Mofimil THE, LEGAL COMPANION. 


Courts* 


most entirely unknown. I may 
say that it is essential both in ex- 
amination and cross-examination 
that the testimony of tlio witness 
^ should be elicited by one who is 
well informed as to his own case, 
and therefore knows the material 
points upon which the witness 
can speak. So little is this re- 
garded in India, that it is most 
common for the presiding Judge, 
who is necessarily ignorant of the 
original facts on either side, to con- 
duct the principal part of the 
examination-»in-cIiicf of every wit- 
ness ! The reason usually given 
for this practice is that it affords 
the only moans of preventing 
leading questions. Uut whether 
this be so or not (and I should say 
not), it seems to escape the 
notice of Judges that the rc- 
fiiilts are just as vicious as would 
be those of leading questions. 
The vagueness, deficiency, and 
stereotyped form of the tcstiinony- 
in-chief given by Judge-eximined 
witnesses is generally such as to ren- 
der it quite valueless. As a conse- 
quence of this practice, and also of 
i^^norance of their business on the 

a 

part of advocates in the Mofussil 
Courts, it is generally almost impos- 
sible to gather from a deposition 
whether a witness speaks to facts as 
of bis own perception or not. And 
secondary and remote facts are 
brought out and fought over in- 
stead of the primary and imme- 
diate, It is difficult to give a true 
view of the extent to which this 


prevails to any one who has had 
no personal experience of it. 

I need hardly say that, if so 
little is known of proper examina- 
tion- in -chief, almost less is known 
of cross-examination. This, such 
as it is, is generally confined to some 
feeble efforts at impeaching the 
witnesses' credit , — L e., to ques- 
tions as to whether the witness is a 
relation or dependent of the party 
on whose side he appears, or whe- 
ther he is not a professional wit- 
ness, and so on : there is never any 
real attempt to cut down the evi- 
dence to the limits of personal ob- 
servalion, and seldom any to bring 
out favourable facts. And in no 
instance whatever have I seen a 
trace of consciousness in the cross- 
examiner of the obligation under 
which he lies, to disclose to the 
witness everytliing in which it was 
the intention of the other side to 
implicate him. I suppose no 
Mofussil vakeel ever put a docu- 
ment into the hand of his oppo- 
nent's witness to enable him to give 
an explanation with regard to it. 
Yet this cross-testing of evidence, 
questioning of the witness of one 
side upon that which is said, or 
to be said, by the witnesses of the 
other, is of the essence of the trial- 
machinery. 

Lastly, the mode in which do. 
cuinents arc dealt with as evidence 
is most unsafe and apt to be mis- 
leading. In supposed pursuance 
of the provisions of the Civil Pro- 
cedure Code, the parties file be. 
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fore trial almost all the documents 
which they propose to use at the 
trial ; and it is the habit ol* the 
(/ourts to refer to any document so 
hied as if it were thereby made evi- 
dence without further proof. An 
Appeal Court will frequently, upon 
the footing of a document which it 
finds filed although it was never 
mentioned at the original trial, 
reverso the decision of the first 
Court! Now, it seems to be mani- 
fest without argument that no one's 
eanso ought to be affected by evi- 
dence which he has had no oppor- 
tunity of testing or refuting. 
Therefore, in order to render a do- 
cument evidence it must be pul 
forward at the trial in the ])rescnce 
of tlic opposite party, and unless 
its admissibility be then agreed to 
by him, it must be validated by 
the proof of such facts as suffice to 
make it admissible ; and further, 
the opposite party must also be 
afforded fair opportunity of can- 
vassing this proof and impeaching 
the effect of the document. To take 
a simple instance, if a ryot, sued by 
his zemindar for rent, relies upon 
a dakhila, or dakhilas, or farkhati 
signed by the zemindar's patwarri 
or other arala, his advocate should 
put the document into the hand of 
the gomastah or other principal 
witness of the plaintiff, and espe- 
cially into the hands of the alleged 
signor (if he is called) ; and in the 
©vent of its not being then admit- 
ted, he must give such testimony 
in support of its authenticity as he 


can independently ; and this must 
be subjected to cross-examination 
before the dakhilas, &c., can be 
taken as evidence. 

Not long ago, the highest au- 
thority in Bengal said in the most 
august assembly of India, that our 
judicial system is rotten to the 
cure," I think this expression is 
too strong. Our Judges, both 
Muropoau and Native, especially 
the Intter, are in my opinion very 
respectable tlieoretical lawyers. 
On pure questions of law, their 
determinations are usually very 
correct. But by reason of want of 
information and training, they are 
generally deficient in the power of 
efficiently working the machinery 
of trial. They are unable to se- 
cure the production of evidence in 
a form which shall carry with it 
the means of gau<:ing its value. 
It rarely happens that a record 
comes under iny notice which does 
not afford an example of the total 
disregard by one or both litigant 
parties of the best and immediate 
evidence bearing on the cardinal 
points, and of the . attribution to 
unproved documents of a false 
value. And I am forced to the be- 
lief that, in the majority of cases, 
the view of the facts upon which 
the decision rests is not accurate^ 
often not even approximately 
so. All parties feel this, and 
the consequence necessarily is, 
appeal upon appeal as far as appeal 
will go. Bui of course, appeal 
docs uot really mend the matter ; 
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the Appeal Court has it eveu less 
in its power than the Iirst Court 
to extract tlie actual grains of 
fact from the mound of chaff in 
the shape of opinion, hearsay, and 
second-liand matter, which ap- 
pears on the record, stated as if it 
were the immediate result of ob- 
servation. It is painful to me in 
the extreme to observe that almost 
universally neither party to the 
suit seeks to elicit the primary facts 
upon which the case turns, and the 
Court never thinks of compel- 
ling’ tliem to do so. As an exam- 
ple, I may refer to a suit of consi- 
derable importance within my 
knowledge, ]m which the principal 
feature of the plaintitPs case was, 
that he and his predecessors in title 
had for eighteen years been in 
uninterrupted enjoyment of a 4- 
anua share of a certain mouzah : 
of the defeiidanCs, that be and his 
predecessors had been for the same 
time in uninterrupted enjoyment of 
that same 4-anna share together 
with another 4-anna, making 8 
annas in all. Now, one would 
think that here was a governing 
issue of fact between the contend- 
ing parties wliich admitted of be- 
ing proved the one way or the 
other in the most satisfactory man- 
ner. The collections must have 
gone to some body during those long 
years, and their course could have 
been traced with absolute precision. 
The parties were rich, and the con- 
test well fought. A cloud of wit- 
nesses were called on both sides. 


ryots, tehsildars, gomastahs, pat- 
wan ies, iiccadars ; and yet (it 
seems scarcely credible), not one of 
them was either on examination or 
cross-examination |pade to state 
the occurrence within his observa- 
tion of a single specific fact with 
regard to the collections and the 
payment of them. Not a ryot waa 
was made to say to whom he paid 
bis rent during the dilfercnt periods 
of time, not an amla was asked to 
state his practice during those 
years in making the collection, and 
to show by his books what he did 
with the money. Not a single 
witness was cross-examined relative 
to counter-statements affecting his 
own statements, or as to the situa- 
tion of witnesses on opposite side. 
In the cud the case came to be 
decided preliy much upon some 
such material as the following, 
heaped up on both sides alike : — 

I know tliat the plaintiff and 
his ancestors have all along from 
before possessed a 4 -anna share of 
the property in dispute. I and my 
father have, for the last seven years, 
cultivated tlirce beegahs two cottas 
in Mouzah : therefore 1 know. Last 
year I paid rent to paiwarri A. B., 
before that to C. D. 

I was appointed paiwarri of 
mouzah seven or eight years ago. 
Tehsildar E. F. appointed me. 
Plaintiff and bis ancestors have all 
along been possessed of a 4*anDa 
share. I have books. I left them 
at home. I have filed copies of 
jummu’bandi papers for the years 
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— and ■. My brother niaJe 

them. He is dead.^^ 

It is obvious that any amount of 
fituff of his character affords no real 
"aide to the specific facts wliich 
require to be ascertained. I could 
repeat examples of this sort almost 
without end. In a comparatively 
unimportant suit the question was, 
to wliat share of ijinalli [)roperty 
was the plaiiitiif (a widow) en- 
titled ; and everythin, Gf turned upon 
the distribution of the collections 
whi(3h had oljtained 1 ,i;‘ive an ab- 
stract of llic depositions made by 
the witnesses for tlie plaintiff : — 

No. 1. Plaint ilV lias a 3 iinna fnUl j 
sliaro. I liohl a }io\vla<laii U-iinrc. f pay 
1 aima odd to llu- IG-anna luaiiok. Don’t 
know liow much t'> plaint, id'. 

No. 2. I kniov til, split T'd land. Plain - 
till owns 3 ann.as ami otUl, I 

saw a ryot, who is ^ono to anolher 
^cmindary, mako np accouiilH ie-cordin^ 
to that sliare. I saw i^oinastah n*ali/.o 
for plaiiitiir afcordin^^ to that .sliaro. 

No. 3. Plaint id’ is in possc-ysion of 
3-anna odd share by receiitt of n-nls ae- 
cording to iuhcTitaiiee, &c. I colleott'd, 
and so can say. Pl.iintid’ is in pos,s(*ssi(a) 
of till*, dispnteil lanil. 

No. 4. Plaintid' realized 3 annas odd 
from my brotln r. J know that. 

No. 5. Plaiuti tf has 3-ainia oild share. 

I live in another part of the lalook, and 
therefore 1 know .she liolds that sliaic. 
She has posses, si on by receijit of rent. 

The witnesses of the other side 
spoke in like fashion, so that the 
real point of the case was never 
touched in any way; and the de- 
termination of the issue between 
the parties was little better than 
guess-work on the part of the 
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Court prompted by apparent pro- 
bability. 

It is often said tliat in India the 
jiarties of design avoid the critical 
facts, and that the Courts are not 
in fault in this matter. But this 
appears to me very much of the 
nature of the workman's excuse 
when he quarrels with his tools. 
And the' truth is that in both the 
cases I have instanced, and iu al- 
most every othei case that I have 
yet known during an experience of 
nearly nine years, the witnesses 
before the (.*ourt could ha\e given 
valuable evidence directly in point, 
if they had been properly examin- 
ed, and would have done so, had 
the Court known its business and 
done its duty. Indeed, how fur 
the Courts generally are from un- 
derstanding the true meaning and 
object of trial procedure may be 
perceived from such a fact as the 
following, namely : — A question is 
put to a witness by way of crost- 
examination, and the Court over- 
rules it on tlio ground tliat^ as 
this witness is not a witness on 
this subject, the question cannot 
he ]uit." Instances of this kind arc 
continually occunlng, furnished as 
well by English as by native Judges, 
The misleading cause, no doubt^ 
is that a party, applying for a 
summons to a witness, is obliged 
to specii’y the pait of his case, 
which he desires the witness to 
support. 

1 will however give an instance 
of a trial eflectively had in the 
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Mofu&sil under somewhat excop- 
tional circumstances. The plaintiff 
was a shareholder of a edrtain 
tenure, and sued a ryot, one A, for 
his share of the rent, alleged to be 
payable according to the nature of 
the crop grown, and due, say, for 
the years 1276 and 1277 F. S. 
The plaintiff's gornastah deposed 
somewhat as follows : — 

^‘Ever since 1273, I have seen 
defendant holding and cultivating 
the lands. 

Those Ifinils ho VP contuiuorl un< liaiig- 
od ; tlu'y pay rout aoourdiiig lo the 
crop : — 

lU. As P. 

0 ].‘J 0 for ainiiii and aus (vice). 

() D n mustard seed. 

0 G G chociia. 

1 2 0 solllowor. 

“ Amina go and sop crop. f)iip 
goes in Joist(‘c, anoihor in Ag^ialmn, and 
iiotoB in writing what has boon raised in 
each Gold. 

“ The hissab has nol boon iiIo(f. 

Paddy is Huw'n, some in Falgooii or 
jMagh, and the rest in Kartic. 

“Mustard in Agrahim, and is cut in j 
Falgoon. 

“ Maskal 3 ''p is sown while tin* padd}" 
is growing, or afterwards, and is out, 
&c. 

“ Safilowor is sown iu Kartie or 
Agrahun, and is gatlierod in Falgoon. 

“ J don’t remember what were the 
crops raised on A's (defondant’s) land 
in 127G or 1277. 

“ The rent-account according to crops 
is made by am la with the ryots for the 
past year at the beginning of the next. 

“ Defendant ma<lo up the account for 
the three years in Bysakh 1278, 

“ I made the account on behalf -of the 
zemindar. 


“ It was made fnan the chittas, wljich 
were written l\y the amius in Joisteo 
and Agrahun. 

“ By lhat cliitta 4 rupees 4 annas be- 
came due from A (defendant) for the 
Ihrce years for plaintiff^ share,” 

This witness was carefully cross- 
examined, and made to distinguish 
the material facts to which he could 
venture to speak as of his own 
personal observation from (he rest; 
and these reduced themselves pretty 
well to this, — namely, that the de- 
fendant in witness's presence in- 
spected the atnin's chittas, and 
agreed that 4 rupees 4 annas was 
due from him on the footing of 
them to the plaiiililf. He w^as 
made to give his reasons for the 
non- production of the amins, of 
their chittas, and of the proper 
account which defendant had 
agreed to, for none of thcfie were 
produced ; and also to describe the 
principal circumstances in regard 
to time, place, and occurrence under 
which the agreement was come to 
on the part of the defendant. 

Witnesses (three or four) were 
called to corroborate the gornastah 
a.s to the customary rates of rent 
according 'to crops payable for 
lands, such as the lands Iield by 
the defendant, and also as to the 
alleged settlement of accounts come 
to by the defendant, the latter 
being the cardinal point of the cage 
as it w'as shaped by the plaintiff. 
These, too, were each carefully 
cross-examined and got to detail 
the facts relative to the stating of 
accounts. Their stories proved in 
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the eud to be hopelessly discord- 
ant ; and further, on being- pre- 
sented witli tlie versions of their 
colleag'uos, they boldly contradicted 
them in more than one particular ; 
so that it became uumistakeably 
apparent that this men never liad 
been present at any scttlem(‘nt ol' 
accounts by the defendant, such as 
tlioy were brougdit to prove, and 
the plaintiirs case was fietilions 
on the showing' of his own wit- 
nesses. And 111 truth no suit would 
ever liavo been broU'j;ht on sncli 
a ba-.is as tins was, bad tlio paity 
any reastni to anticipate lluit his 
evidence would liave been su)>]eet 
to the yiroeess of analysis and sift- 
ing- which it h.‘ul to undergo: tor 
alihougli an aliLt may, for want 
of something better, be relied ujion 
alone as matter of del cnee, no man 
in his senses would make a like 
foundation hi> sole grouiul of suit. 
On the other liand, had this evi- 
dence in this case been taken in 
the ordinary fashion, 1,1 le dc]>osi- 
tious oil the twaj sidi's would have 
looked equally well, and have heeu 
equally vague ; and the Court, in 
order to decide between them, 
would have been driven to the ex- 
pedient of taking some accidental 
criterion, such as apparent respect- 
ability of w'itness and so on.* 

The mischief resulting from the 

* We may assume iis a not iinprebable 
reason for the plaintiff briuLfiup; this, ho to 
H]>uak, fictitious Buit:, that bo had some three 
or four years hefiiro boiij^ht u shriicoftho 
mousstth at an cxe<mtiou-flalc as a spenula- 
tiou : that he had failed to get hold of the 
collection yiapors or books, or other uccesea* y 


ineflicient examination of witnesses 
and conduct of the trial does not end 
with the element of uncertainty 
wliicli it introduces into the case 
tried. The morality of thecommuni- 
ty is in a measure ailectod by it. 
When the testimony of witnesses is 
not pinned at once to definite state- 
ments of facts of observation, and 
subj(?ct(*d to eollati*ral tests of ac- 
curacy, aix opening is afforded for 
dishonest assertions, wliich is cer- 
tain to be availed of. Ju England, 
every law"\ er too well knows the dif- 
Icreiiee in the trustworthiness of an 
allidavit couched in guarded lan- 
! guage, andconve} ingpromiscuouslj", 
matters of observation, information, 
ami belief, and that of a deposition 
made in open Chuirt, and forced to 

I iuhuiJiiitinn, and was driven as a stranger ta 
all sorts of expi'dionts for the purpose of 
obraiuiiig from the ry(>ls hia sliaie of the 
p.iymeiita due from them. Possibly, too, 

; tiuue Tvns some spt'cial erpound of doubt us 
j to thi' d(?rendant’s liability ; tljc laud culti- 
I vfitud by him might lie near the hoimdary 
1 limits ol the mou/.ah, or lif might iiri\e been 
jircustonied to p.ay solely to one shareholder, 
ami not in quotas to tlio several shareholders. - 
Thus circumstanced, the plaintiff came into 
Couit on a cast), which waa generally true in 
all its principal featinea, and which waa only 
untrue in oiic small critical point. Theiefore, 
!i 8 trials are UMially had and carried ouq - 
be bad every chance of success, for on his 
side was the respectability of position, and 
the ft priori probable justness of demand 
which Indian Courts aic prompt to recog^ 
1112.0 ; but if trials were commonly had and 
carried out as they ought to be, such a suit 
would never have heeu risked. It must be 
I roincmbc.od that a judgment in his flavour, 

I by whatever obtained, would have 

j bi cn jpro frjyfo •'imply a reduction into pea* 
bCiasion of his piueluiHed propcity. 
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be direct and relevant. Also the 
difference in the honesty of the 
evidence given in trials^ such as 
those denominated running down 
cases, breach of warranty cases, 
and 60 on, where the facts in issue 
are of a character to render a con- 
viction for perjury impossible, and 
that of the evidence in ordinary 
cases, where the facts admit of 
being tolerably well ascertained. 

* It is, therefore, I think for all 
reasons a most serious consequence 
of the crude and imperfect way in 
which trials of first instance are 
effected in the Mofussil, that a 
witness however false can seldom, 
<)r never, be shown to be guilty of 
perjury on a material fact. The 
drift of a witnesses testimony (nay 
the very fact that he stands for- 
ward to give evidence at all) may 
be falseness itself ; and yet as evi- 
dence is taken, there may not be, 
and generally is not, in it a single 
statement of material definite fact 
which can by any possibility be 
demonstrated to be untrue to his 
knowledge. Of course, this cir- 
cumstance of itself serves to show 
that the Court which took the 
evidence Was incompetent to its 
first duty ; but the result remains. 
However, the loose practice, which 
is universal in the reception of, 
and the dealing with, documents, 
is even more fruitful still in mis- 
chief. When a document may be 
used, and almost certainly will bo, 
if used at all, without any one be- 
ing called upon to authenticate it 
by testimony as to its origin and 


history, an opening for dishonesty 
exists, whicli it is difficult to over- 
' estimate. And one i^ literally lost 
in amazement at fiilding it to he 
the case tliat a practice of such sort 
obtains with tribunals wbicli make 
it their habit to slight oral testi- 
mony and to depend almost solely 
on documents. The great evil 
growing out nf the foregoing 
causes is apparent enough. It is 
variously atlributed to the invinci- 
ble untruthful ness of the native 
clianacter, tlie rascality of the 
mookbtars, llie technicalities of the 
EngJisli tiial system, and so on. 
The Courts now and then attack 
it in a most frantic way ))y charg- 
ing and convicting an unfortunate 
witness of perjury on a collaicKiI 
point, as for instance iliat lie 
swore he was no relation of llie 
])laintifr, whereas he was his eou- 
sin-brotlier ; oi* by prosecuting a 
mookhtar for filing a document 
knowing it to be a fabricated do- 
cument, and with the intention of 
its being used as evidence. lUit I 
see no indication auywliere that 
llic perception of the evil has taught 
the Courts the proper lesson. 

Imperfect plaints which, whotlier 
of design or otherwise, do not dis- 
close a complete cause of action, and 
issues raised on collateral matter, or 
vaguely or ambiguously framed, 
are fertile in grounds of appeal and 
of remand ; and I need hardly say 
that these faults are entirely within 
the control of the Courts them- 
selves. — The Indian Ijconomist^ 
315^ Avgusij pages 11 to 14, 
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HIGH COUlIl', N. W. P. 
The \{)fh Jahj^ 187 I. 

Full Bkncii. 

Before Sir U. Stuai t, C. J ^ and Pearson, 
Turner, ami Oldfield, Jiulgas. 

8yuD Ma HOMED, (Pliiiiitiir) versus 
Mussamaut Kanizuk Fatima (Do- 
ibiulant.) 

Suit for a Declaratort/ Decree — 
FlIL 0 / 1859 , 15 . 

A Mut ii! which the plaiutilf prayed for a 
deert c dicl.'vrm^ tlsat Uie d(. foudant w^as not, 
as had hccii Irmdulcntly leeonkd in the 
iH^voniic a pt"rp»4’'al !ebS'‘e, hut 

only tenant at \yi 1I of cctitaui villacft-s. of 
which the [ilaiiitiff was proprietor, held to be 
maintainahlo. 

StTtemont of‘ the following’ fact.s 
sooms n(*coss:ary : — 

One Miiliomod I^akur liad en- 
<low(;d an Imamfiarah al Luokiiow 
with a Piiin ot‘ Ils. 1,.> 10 ]hm- annum, 
to he collected from the villages in 
dispute and transmitted to Luck- 
now tor the support of t. he //yi «;/<!- 
barah. His will contained tlic 
followini^ para. : — 1 have made a 
charitable bequest of tlie throe vil- 

laijes Mhjcii are in mv solo and 

exclusive proprietary possession, and 
at present yield a profit of Us. 1 ,5 10 
per annum, nccordin;^ to the lease 
of Mahomed Ah, and I have exe- 
cuted a deed of endowment of the 
said villages, a})poiiitin;^ Syud Ma- 
homed, my own son, the child of 
my loins, and Syud Tukce, to the 
office o^muttvali^ and have deliver- 
ed it to the latter Maho- 

med liakur died in March, ]863, 
and Mahomed Ali in the followincj 


I December. Shortly after the death 
j of Mahomed Ali tin* name of bis 
daughter, Mussamaut Kanizuk Fa- 
tima, was 6iihstitut<‘d hy the order 
of the Assistant Collector, dated 
the inth March, ISfit, for that of 
her fatlier, as the ]>erpctual Iesc;ee 
: of the villages, at a rental of Us* 
i per anniini. 

I The ])laiijt set forth that the de- 
! feiidant Mussamaut K nuizuk Fatima 
! was not iho perpetr*.al lessee of the 
j villages in dispute, no; mtis she en- 
I titled to hold them from generation 
I to generation on payment of Rs. 

1,0 1 1 annually. Tlirougli the fraud 
! of Ivalka i’ersaiid, an attorney of 
{ the plaintlirs guardian, and his 
[ eollu&iuu with the defendant, her 
name was entered in the revenue 
registers, on the IGtli JTareh, 180 1, 
as a perpetual lessee, iVoui geneva- 
iiou to generation. The plaintitf 
was directed to seek remedy in the 
Civil Court, as the llevcniio Court 
could not take IIjc alleged fraud 
and collusion into coiisidcralion be- 
cause it involved a question of title. 
The other facts connected with the 
case will appear in the following 
judgment. 

SiUAKT, C. J., and Spankie, J., 
before whom the a})peal originally 
came on for hearing dilfered in 
opinion. Their opinions were as 
follow : — 

Spankie, j. — T his was a suit to 
obtain a declaration that the de- 
fendant was not the lease-holder 
in perpetuity in the Cawnporo dis- 
trict on payment of a yearly rent of 
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Ks. 1,S41| auil also to recover Rs. 
4^4001 which the defendant had 
appropriated from the profits of the 
estate during the minority of the 
plaintiff, in collusion with the at- 
torney of the guardian of the said 
plaintiff, who, on the 16th March, 
1864, allowed the defendant to re- 
cord herself in the revenue register 
as perpetual lease-holder. When 
the fact came to the knowledge of 
the plaintiff^s guardian, he at once 
petitioned the Collector for the 
removal of the defendant's came as 
perpetual lease-holder, but was re- 
ferred to the Civil Court, The 
plaintiff became of age on the 17th 
May, 1872, and now brings this 
suit, valuing his claim to the decla- 
ration prayed for at Rs, 130, and 
the whole suit, including profits, at 
Rs. 4,530, The claim to Rs, 4,400 
has been withdrawn in appeal. 

It was contended by defendant 

Syud Kba~ ® 

Mufl- claratory right with- 

vamaut Nazcer . ... 

Begum, High out consequential re- 

lief, or asking for 
cea, 1871, p. possession, could not 

be entertained, and 
that a ten rupee stamp was not 
suflScient to meet the requirements 
of the Stamp Act. It was urged 
that, according to the ruling of this 
Court in the case noted in the mar- 
gin, no person could be permitted 
to sue for mere declaratory title, 
without disclosing any cause of ac- 
tion. 

The Subordinate Judge held this 
case to be entirely applicable to the 


claim before him, and dismissed 
the suit. He also appears to have 
held that the villages had been de- 
clared wuqP and ^be income of 
Rs. 1,341, derived from the lease, 
was payable to the plaintiff in his 
capacity as mutwali,^^or superin- 
tendent of the imambarah at Luck- 
now, to support which the income 
had been devoted by the lessor, and 
not as one of the heirs of the lessor, 
and that as the plaintiff would not 
abandon the double right, or the 
claim to mesne profits, his suit could 
not he entertained in its present 
form. 

As already observed, the claim 
to profits has been withdrawn, and 
the present appeal is to support the 
plaiutiirs right to a declaration 
that the lease is not one in perpe- 
tuity. It has been objected that 
the suit, even for the declaration, 
is insufficiently valued, as the right, 
if there be one at all, is worth more 
than Rs, 130, and reference was 
made to a decision of this Court in 
this very case on a question of juris- 
diction, whether the appeal from the 
decree of the Subordinate Judge lay 
to the Judge of the district or to this 
Court, and it was held that the 
value of the lease, if established, 
would be more than Rs. 600, whilst 
there was still the claim for mesne 
profits, amounting to Rs. 4,400, in 
addition to the stipulated rent of 
Rs. 1,341. In that appeal, however, 
the defendant raised the question 
of the value of the property, in 
order to determine the jurisdiction 
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of the Court, and it was not the 
value of the stamp, on which the 
suit was brought, that was iu issue. 
No objection was made below to the 
shape in which defendant now de- 
sirous to raise it, and the claim for 
mesne profits has been withdrawn. 
For the purpose of thi& suit it may 
be said that the stamp is sufficient. 
The real primary question at issue 
is, whether or not the suit can be 
entertained at all. Appellant's 
pleader in the second ground of 
appeal contends that there is no- 
thing in Section 15 of Act VIII. of 
1859 that precludes a suit for a mere 
deeliiration of title without conse- 
quential relief. 'J'his, doubtless, is 
so, but the latter portion of the 
section leaves it discretionary with 
the Court to make binding declara- 
tions of right without granting 
consequential relief, and it is in the 
exercise of this discretion that the 
Court below, following the usual 
practice, and on the authority of 
the precedent cited, dismissed the 
suit. But the principle on which 
that ruling proceeds depends on 
the necessity imposed on the plain- 
tiff of showing on the face of his 
plaintj not merely that he has a 
title, but that circumstances exist 
which compel him to come into 
Court for the purpose of clearing it. 
He must, in fact, have some cause 
of action : there must be sometbinsr 
on the defendant’s part hostile to 
the plaintiff’s right, and for which 
the Court could| if asked to do so, 
grant relief. 


It was at first disposed to think 
that as the defendant had been re* 
corded in the Collector’s register 
as an istimrari or perpetual lease* 
holder, in lieu of her father, and ia 
spite of the plaintiff’s guardian’s 
objections, who was referred to the 
Civil Court, there was a cause of ac- 
tion, and that he was at liberty to 
bring a suit under Section 15, Act 
VIIL of 1859. But on looking 
more closely into the plaint it did 
not appear that the plaintiff averred 
that the defendant had in any way 
attempted to assert a higher title 
than her father, or that the Collec- 
tor had interfered with the previ- 
ous record of names or with posses- 
sion, except to order the substitu- 
tion of the daughter’wS name iu lieu 
of that of the father, deceased. If, 
therefore, the plaintiff felt aggriev- 
ed by the mutation of names and 
the Collector’s decision that defen- 
dant had succeeded her father as 
lessee of the three villages, under a 
perpetual lease, whereas they were 
both but teiiauts-at-will, he should 
have sued to recover possession of 
the three villages, which, if his 
cause of action had been good, the 
Court could have decreed him, in- 
stead of suing fur a mere declara- 
tion that the lease was not perpe- 
tual, and not asking for possession, 
the consequence of which omission 
might be that he would be debarred 
from bringing a future suit for 
ejeetment on the same cause of ac- 
tion. If, then, the plaintiff really 
brought this suit to obtain a 
2 
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simple declariition without relief, he 
Las asked the Court for an abstract 
decision on a point that may never 
arise, and on which no consequen- 
tial roiiof may ho possible. 

It was, however, further contend- 
ed orally tliat as the plaint includ- 
ed a claim for mesne profits, this 
was nt)inethinL;’ more than a suit 
for a more declaratory deeiee, and 
was actually one for consequential 
relief. But Lore it may be observ- 
ed that the claim for mesne profits 
appear! to be merely colourable, 
for the defendant is in possession, 
and until it is shown that her pos- 
se.>c>inn is that of u trospni>S' 
cr, (lie claim to mesne piofifs 
could not be maintained. It is 
true that separate suits for po.s- 
SGSsiou and mesne profits may he 
instituted. But in this suit the 
plaintiff docs not (lx: the period for 
w’hich the lease was i^iven, so that 
it ea/mot lie asciu-tained in what 
year tlie possession h(!eame unlaw- 
ful, and the plaintiff entitled to 
me. lie profits. 

The decisions of the Judicial 
Committee of the 

r c r 11 ;iram . -i -i. i 

.ATitt-p, very i<i i I'lvy Council Cited 

♦Siecmiit'v appcllauCs 

Kiipu >' iMU'iy *- 

JMsHGG.Xf IJ.n. pleaders have not 
^ luu/ escaped my obser- 
SadutAli vation. But tliesc 


]6 Viet., cap. 86, section 50, that a 
declaratory decree cannot be made, 
unless plaintiir would be entitled 
to consequential rel]^*f if ho asked 
for it, and it is added that the 15th 
section ol‘ Act VIII. of 1859 is in 
similar terms. The judgment fur- 
! ther ])rocecds to declare that, it 
i.s not a matter of absolute right to 
obtain a declaratory decree. It is 
discretionary with tlie Court to 
grant it or not, and in every casi* 
the Court must excreiso a sound 
judgment as to wlicthcr it is rea- 
sonable or not, under all the cir- 
cumstances of the case, to grant 
the relief prayed for. I'hcre is so 
much more danger in India than 
here of harassing and vexations li- 
tigation, that the Courts in India 
ought to be most earelul that mere 
declaratory suits be not coinerted 
I into a new and mischievous source 
of litigation.'^'’ ^Jliese, i( I may he 
permitted to say so, aic w^nils ot 
j the soundest sense, and their im- 
portance is not to be overlooked. 
In the present case, not only is it 
certain tliat if appellant was in 
earnest, he should not have eoiifin- 
ed himself to a suit for a mere de- 
claratory decree, but should have 
sued to set aside the lease and to 
eject the defendant ; and it is ques- 
tionable whether he Las, by his 


Khan, 1 '’ -«*• 
Khajnli Nh l. .,1 
(j 11 II n ny, X]. 
Ktu. L. K , 2U3. 


judgments arc not 
so favourable to ap- 
pellant as the j)lead- 


oraission so to frame his suit, any 
relief in the future. 

In the second judgment cited it 


ers suppose. In the first judg- is observed as follows It must 
ment the Council remark that it be assumed that there must be 


has been bold under the 15 and cases in which a merely declaratory 
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decree may be made without "rant- 
iiig* any coupoqucntial relief or in 
which Iho i)arty docs not actually 
seek for consequential relief in the 
particular suit; otherwise the loth 
section of the Code would have no 
operation at all. What their 
Lordships understand to have been 
decided in India on this article of 
the Code, and in the Court of 
(Chancery upoii the analof^ous pro- 
vi.«ion of the Eni^li.sh statute^ is 
l!iat the Court niust see that the 
(leehiratioii of rlu^lit may be the 
iouiulation o( jidiei’to be t^otsome- 
if this particular suit 
Jiud been one broui^ht to clear tbo 
j>!aintiirs title as superior landlord, 
and to open a way for his contest- 
iui^ the duration of the lease in the 
Kev(!nu(i (h)urt^ J should not have 
besitat(‘d to admit Ids ricdit of 
suit. But his sn])crior title as 
that of the lessor is uf)t in issue, 
and it is now doubtful whether be 
will be liereafter in a position to 
sue elsewhere to (*ject the lessee. 

This bein^- the view ent(utairicd 
l)y me, 1 sliould feel no hesitation 
in disrnissiui^ the a])peal and in j 
atlirminfr the judgumuit of the low- | 
or Court with costs. Having* 1 

I 

come to this e^melusion, it is un- j 
necessary to notice the ohjcctions I 
put in by the other side under seC’ 
lion 348 of Act VIII. of 18o0, of 
which it may bo said that it i.s 
doubtful whether tliey ou^ht to 
have been admitted. Since the 
preparation of this proposed judg- 
ment I have learnt that the IIo« 


iiourable the Chief Justice wishes 
to refer the case to a Full Bencii, 
This is a course to which I can 
have no possible objection. Indeed, 
■ I should be glad to have the judg- 
i ment of my honourable colleai^nes 
I on a section of the Code about 
which there are so many opinions. 

Stuart, C. J. — This is a suit to 
have it declared that the delenil- 
ant is not an or per- 

petual lessee of certain villages in 
the district of Cawnpore ; also to 
recover Rs. 4,400, which the de- 
fendant had appropriated from the 
profits of the slate, during the 
plaintilfs minority. This latter 
claim, liowevcr, has been aban- 
doned, and the only question which 
remains is, whether, seeing that 
the plaintiff does not ask lor pos- 
session or any other consequential 
relief, tliis suit for a declaration 
agaiut the defendants claim as an 
I istimrdn lessee can be maintained. 
Mr. Justice Spankie has gone fully 
into the particnlars of the case, and 
lias examined the authorities refer- 
red to at the healing*, viz,, a ruling 
of tins Court decided 19 Lh August, 
1871, and two decisions by the 
Privy Council, and he w uf opinion 
fhat the judgment of the lower 
Court ought to he allinned and the 
appeal dismissed, — in other words, 
that the suit be dismis.^ed. 

There can, I apprehend, be no 
doubt, that a suit for a negative 
declaration can be entertained, pro- 
vided it is based on adequate and 
relevant facts, and in the present 
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case the whole question depends 
upon what is the true legal charac- 
ter, the extent and limits of the 
declaratory suit, positive or nega- 
tive, and I hesitate to say that such 
a declaration as is here sought can. 
not be supported. In the ruling of 
this Court referred to, it is laid 
down, that along with the declara- 
tion sought, the plaint should show 
“ a cause of action.’^ The sound- 
ness of that ruling I venture to 
doubt, — that is, if by cause of action 
is meant a cause of action which 
could be entertained irrespective of 
the declaration sought, and on 
which issue could be taken sepa- 
rately and independently. But in. 
stead of expressing my own opinion 
in the face of it I should like it to 
be re-considered ; and as to the 
judgments of the Privy Council, 
they are not, as I read them, 
opposed to such a declaration as is 
asked for in the present case. In 
support of the plaint claiming such 
a declaration, I do not think it 
necessary that it should show on 
the face of it a cause of action, 
i. a separate and independent 
cause of action, on which issue 
could be taken, irrespective of any 
declaration of right or title. All 
that is wanted as the basis for such 
a declaration is, I think, simply a 
state of things arising from disput- 
ed facts respecting some material 
question of right, shewing the 
necessity of a declaratory decree. 
In the plaint in the present case it 
is alleged that the defendant's 


name was entered in the revenue 
papers as istimrdri lessee, and dur- 
ing the plaintiff's mipority, for the 
expungement of wh#ch entry the 
plaintiff's guardian petitioned the 
revenue authorities, alleging fraud 
and collusion, but which allegations 
the Revenue Court could notenquire 
into, because there was a question 
of right involved, and they direct- 
ed the petitioner to seek his remedy 
in the Civil Court. This is certainly 
a meagre statement on which to 
base a declaratory suit, but having 
rej^ard to the nature and purpose 
of that form of suit, I am doubtful: 
as to whether it is uot sufficient. 

Nor do I think there is, under 
section 15 of the Code, such a 
creiion in granting or withholding 
a declaratory decree as appears to 
have been laid down. The discre- 
tion, if any, is not an arbitrary 
one, but one to be exercised in the 
sense of a duty, should the neces- 
sities of a suit so require. 

Instead of, however, writing a 
separate Judgment myself, I propose 
that the case should be argued 
before a Full Bench, and which 
would have the opportunity of re- 
considering all the authorities and 
rulings that can be brought to bear 
on a very important and valuable 
form of procedure. 

Mr. Justice Spankie concurs in 
the reference to a Full Bench, and 
his opinion is also herewith sub* 
mitted. 

The question we refer to a Full 
Bench ^is whether, having regard 
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to the facts and proceedings set out 
m the plaint, and the nature of the 
relief sought, such a declaratory 
suit as this can be maintained. 

The Full Bench (Stuart, & J , 
and Pearson, Turner, and Oud- 
FiELD, J.J.) delivered the following 
opinions : — 

Pearson, J , — For the claim, set 
forth in the first part of the plaint, 
to a declaration that the defendant 
is not a permanent lessee of the 
estate in suit, the plaintiff appears 
to have a sufficient cause of action, 
inasmuch as she has alleged herself 
to be the permanent lessee of the 
estate. lie does not wish to eject 
her from the property ; but he is 
surely entitled to have his real 
rights and her actual position in 
regard to the estate ascertained and 
declared. The latter portion of the 
claim, that for mesne profits, 
appears to be founded on a mis- 
conception and to be untenable ; 
but it does not in my opinion pre- 
clude the plaintiff from obtaining 
the declaration which he seeks in 
the first part of the plaint, if he be 
found entitled thereto. 

Turner, J. I also am of opini- 
on that if the plaintiff establishes 
the allegation made by him in ibis 
suit, he is entitled to a decree for 
a declaration of title. He will 
have proved his interest, and he 
will have proved that his position 
as proprietor, whether in his own 
right or as muiawali has been in- 
vaded by the defendant, who, be- 
ing a tenant from year to year, as- 


serts that she holds under a per- 
petual lease, and has succeeded in 
obtaining the title asserted by her 
recorded in the revenue register. 
The plaintiff has alleged a sufiici- 
ent cause of action to entitle him 
to the relief he seeks. This cause 
of action was sufficiently set out in 
his plaint ; and a decree, declaring 
that the interest of the lessee is 
not permanent, but that of a te- 
nant from year to year, is not in any 
way opposed to the ruling of this 
Court, to which advertence has 
been made in the referring order 
and of which the principles appear 
to me to be fully sanctioned by 
the judgments of tlie Privy Coun- 
cil in Sreenarain Mitter verms 
Sreeinutty Kishen Soondery Dassee 
and Sadut Ali Khau versus Khajelx 
Abdool Giinney. 

Oldfield, J. — In this case plain- 
tiff sues to obtain a declaration 
that defendants are not lease-hold- 
ers in perpetuity of certain estates, 
and from his plaint and deposition 
his case is that the lease was ter- 
minable at will and he has consi- 
dered the defendants as trespass- 
ers since 18C4, and he joined with 
his claim one for mesne profits 
since 1864; this last part of the 
claim was withdrawn. 

The question is whether this suit 
for a declaration of title can be 
maintained. 

The broad principle is that a 
declaratory decree may be given 
when it may be the foundation of 
relief to be got somewhere, and 
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1 sc*e no siifHoient grounds for cas- 
sumiiig in this instanco that such 
may not be tlic case here, and 
there has been a sunicient cause of 
aelion in the present case, and I 
would liold that the suit is main- 
tairiable. 

Stuart, C. J. — I am glad that 
the Full Bench are substantially 
agreed, and that they approve the 
opinion I expressed in my first 
judgment in favour of a declaratory 
suit lying under the circumstances 
explained in the order of reference. 
I myself remain of the same opi- 
nion, but I reserve the delivery of 
my judgment, after the procedure 
that has taken place, until the ease 
comes back to me in the Court of 
the referring Bench, which 1 here- 
by direct to be done. 

The case having been returned to 
the referring Bench judgment was 
delivered as follows ; — 

Stuart, C, J — As the referring 
Bench, this case, after having been 
considered by the full Court, has 
come back to us. I entirely con- 
cur in all the opinions expressed j 
by my colleagues, and as to the 
allusion in the opinion of Mr. Jus- 
tice Turner to the meaning of a 
cause of action^^ in relation to such 
a suit, I need only say that I en- 
tirely agree with him that there is 
a sufficient cause of action in 
the present case, and I indicat- 
ed my opinion to that effect in 
my referring order. I desire at 


the same time to express it as my 
own opinion that a declaratory suit 
does not recpiire for its basis such 
a clear traverse of faet, in a contro- 
verted claim, as in tther forms of 
suit in which the (piestioii is, not 
so much for tlie vindication of a 
right and title, as for substantial 
recovery ; and on this subject I 
need only repeat what T said in my 
referring order, vlz,^ that “ all tliat 
is wanted as the basis for such a 
declaration is, I think, simply a 
state of things arising from disput- 
ed facts respecting* some mate- 
rial question of right, showing the 
necessity of a declaratory decree. 
And in the present case the allega- 
tion in the plaint of fraud and col- 
lusion ill the entry of the defen- 
dant's name in the revetmc pap<?rs, 
and the rcfuhal of relief by the 
revenue authorities, was such a 
cause of action. 

In further disposing of the case 
at pre.-^ent we need only say that 
we allow t,he second reason of ap- 
peal, and that, reversing the deci- 
sion of the Subordinate Judge, we 
remand the case under section 351 
for trial on the merits, and for a 
decree thereon. The costs of this 
appeal, including those of the hear- 
ing before the full Court, to be 
costs in the cause. 

Brodjiurst, j. — I concur with 
the learned Chief Justice in remand- 
ing this case to the lower Court 
to be tried on the merits. 
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HIGH COURT, N. W. P. 

The mh July, 1874.. 

Full Bench. 

Before Sir Stuart, C. J., and PearHon, Turner, 
Oldfield aud Brodhurat, Judges. 

Lall Singh (Plaintiff)^ 
vers?is 

Zaiiuiua and others (Defendants.) 

Order refusing re- admission of 
Appeal dismissed for default of 
Prosecution — ^Special Appeal — Act 
VIIL of 1859, Secs. 84(5, 347 and 
872. 

ijleld Jy ike Pall Penck.) — A. Special Ap- 
peal lies from an order rejectinif an applica- 
tion, under Sec. 347 of Act VlIJ, of 1 8.51), 
for the readmissiou of an appeal dlHinissed 
for default of prosecution, if it appears that 
the Court below has not exercised tlie diacre' 
tiou which it possessed under the section. 

{B?j Division Dench) — The lower Appellate 
Court, without enquiry, aud without record- 
ing any reasons, summarily fused an appli- 
cation under Sec. 347. The order of refusal 
was set aside in special appeal, aud the ap- 
plication remanded for proper consideration 
and disposal. 

All appeal having been dismiss- 
ed under Sec. 346 of Act VI 11. of 
1S59, an application was made 
under Sec. 347 for the re-admissioii 
of the appeal on the ground tliat 
the appellaut^s pleader did not delay 
more than five minutes after he 
was informed by a peon that the 
appeal was coming on for hearing, 
and that the appellant himself was 
present at the door of the court- 
house aud would have proceeded 
with the appeal had he been call- 
ed upon to do 60 . The Judge 
passed the following order on the 
petition After perusing the peti 


tioD, it is ordered that the petition 
be rejected.” 

In special appeal the question 
arose whether a special appeal 
would lie from the order of the 
Judge and it was referred to the 
Full Bench. 

The opinion of the Full Bench 
was as follows : — 

Looking to the effect of the or- 
der, that it in fact determines tho 
appeal, we apprehend that, con- 
struing the terra decision in its 
largest sense, it will embrace such 
au order. In this view, wdiich wa 
adopt, a special appeal is admis- 
sible, if it raises pleas which jus- 
tify the Court in interfering with 
a discretionary order. When the 
appeal comes on for hearing, it will 
be for the C’ourt to consider whe* 
thcr it is at liberty to interfere with 
the order passed by the Court be- 
low, if it appears that the discretion 
wliieh that Court possesses, has 
been reasonably exercised. 

The appeal having* been admit- 
ted, the judgment ( f llic Court 
(Pearson aud Oldfield, J.J.) was as 
follows : — 

The Full Bench having ruled 
that the Judge\s order of the htli 
of February, 1^74, may be made 
the subject of a special ajipeal, 
upon proper grounds, ibis appeal 
has been admiLtod, and we proceed 
to dis>pose of it. 

Section 347 of Act VIIL of 1859, 
provides that, if au appeal be dis- 
missed for default of proeecutioq, 
the appelhmt may, within thirty 
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days from the dale of the dismissal, 
apply to tlic Appellate Court for 
the re-admission of the appeal ; and 
if it shall lx; proved to the satis- 
faction of tin; Court that the ap- 
pellant was prevented by any snfB- 
cieut cause from ap})earino- when 
the appeal was called on for hear- 
ing, the Court may re-admit ihe 
app(;al. The case in which an ap- 
peal is dismissed, notwithstanding 
the presence of the apj^ellant in 
Court is still strongei than that of 
an appellant prevented from ap- 
pealing'. In the jiroseiit instance 
the appellant applied for the re-ad- 
mission of his appeal to the lower 
Appellate Court on the grounds (I) 
that lie Lad been present there at 
the t ime of the call, hut had not 
heard the call ; and (2) that his 
jdoador had been engaged in an- 
other ca^e in another Court at tlie 
time of the call, but laid put in an 
appearance within live minutes or 
as soon as possible. Tlie grounds 
on which the application was made 
certainly deserved to be enquired 
inio and considered by the lower 
Appellate Court, which, without 
making any enquiry or recordinir 
any reasons, summarily refused it. 
AVe set aside the lower Appellate 
CourCs order of the 0th of Febru- 
ary last, and remand t! e applicu- 
^tion to it for proper empiiry and 
ronsideration and disposal, in ac- 
lance with tlie spirit of section 
' / of the Civil Procedure Codo. 
The costs of this appeal will fol- 
low tlie result. 


Ruling.^. 

BOMBAY I non COURT. 
The 24M March, 1874. 

(Before Lloyd and Kemball, J.J.) 

Uamodau Goiiduan ^Appellant) 

versus * 

Ganesii Devkam et al (Respon- 
dents.) 

Ad L of .^ec.W^i—Cessiofi 
of Temfory — Power of Indian 
(tovernynents. 

The power to cede territory not, one 
of the powers to whicli the Socictary of iState 
for India in Council succeeded under Act 21 
& 22 V"io , o lOG, \\hen the (Uivcrnineiil of 
Imlia was, by that statute, transferred to 
Her Majesty, inasimieh as such a power was 
not possessed by the lOast India Compan^u 
The Indian Lcoislatuie cannot make, and 
the Crown cannot .sanction, a law liavinc for 
ita object the disrnombci incut '^f the State in 
times of peace, as such a law must of neces- 
sity affect tlio authority of I’arliament, and 
those nnwiitten laws and cmistitul.imis of the 
Uiuted Kingdom of Great r>nt'un and 1 ro- 
land, wheienn depends the alleoianco of per- 
sona to the Crown of the C^nited Kingdom. 

Section 113 of the Evi<lencc Act (F (ff 
1872) thciefoic, tliouoli not disallow'cd, js n,it 
])lotcctod by Sue. ‘JdofSt'lt 2 F I't 2o Vn . 
c. G7, and tlic direction tlua-ein contained, 
tli.afc a notification in the (lAzette of hului, 
that any portion of Btiti.sh tciritory has bcr u 
ceded to any N.itive State, Ihincc, or Uulcr, 
shall be conclusive proof that a valid cGHsiori 
of territoiy took pl.ace on ihe date mentioned 
in such notification, cannot bo followed. 

Kkmbaj.l, J. —Before proceed- 
ing to di.scuss the important points 
raised, it will be well to sketch 
briedy the history of this ease. 

The action (Original Suit No. 
380 of 1861) wa.s brought in the 
(^urt of the Munsif of Gogo to 
redeem a field (situated in the 
village of Ghangli) which had been 
mortgaged in a. d. 1812 to one 
Gordhau, Thii defendant denied 
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the rnortg’ji^o and set up a sale ; 
but the Court decreed for ihe plaiu- 
lilf. In appeal, however, the Assis- 
tant Jud^e of Alnnedabad reversed 
that decree, when a special appeal 
was })relerred to the Ili^h Court, 
whicli r<‘man(ied the case for retrial, 
boeaiisc that the lower Court liad 
iiiipro[)orly ex(;luded from iis coii- 
sicleration an im])ortaiit document. 

The rei^ular appeal was then re- 
heard by the District Judge him- 
^(“ir who found the mortgage 
pK^ved, and atlirrned the MunsiCs 
decree. 

A second special appeal was 
thereuj)on preferrc'd to ilie High 
('ourl, mainly on 11m giamnd that 
the Judge liad no jurisdiction to 
try the appeal, as the village in 
\vbi(‘li th(‘ land i^ situated was re- 
moved from Ibe juiisdietion of the 
Civil Courts long l>ofore tlie appeal 
was decided.^’ This objeetioii was 
based on a iiotifnaition, dated the 
29tli January 1800, published in 
the Bombaj/ (hn:crtnmiut Gazeife^ p. 
197, and signed by the Chief Se- 
cretary to the Bombay Coveru- 
nient, wliicli sigriilicd that in ao 
eordanee with a convention made 
between His Excellency the (xo- 
vernor of Bombay and His High- 
ness the Thakore of Bhownnggor, 
certain villages (including Ghang- 
li) are removed from the jurisdic- 
tion of the Ilevenne, Civil, and 
Criminal Courts of ihe Bombay 
Presidency from and alter the 1st 
of February 1806.'^ No further 
information was oHcicd, though 


time was given for thv ou**po.se ; 
and the Division D(‘neli, whieli 

I heard the appeal,* njecled it on 
the ground that there was nothing 
to show that the jurisdiction of the 
High Court and of Courts subordi- 
nate to it, which once existed, had 
legally ceased to cxi.st. 

Subsequently, ibe appellaiit made 
a petition of review, and on its be- 
ing shown that the traiinb r of the 
village of Changli from J.Iritisli to 
foreign territoiy was made b> (lie 
order of tlie Government ot India 
with the sanction of the Secretary 
of Slate, tliis Court eonsidvin'd that 
a good gumnd had been made out 
for the re-licariug of the spe(‘ial ap- 
peal, and accordingly granted the 
review. 

The question of javisdierion has 
now been i'ormally argued before us. 

The ap.| eilaut.’s ar-iunents, pui; 
sliortly, atiu'unt to this, that the 
light to cede territory was vested 
ill the Court of llirectors in concert 
with the Board of Control, who 
had power to acrpiiic territory and 
to make treaties with foreign 
piinces, lo wdiich right the So(tc- 
taiy of State for India succeeded 
under the provisions of Sec. TIT., 
Chap. 10() of 21 & 22 Victoria ; 
that this Court, under Sec. 57 of 
the Indian hlvidenee Act, was 
bound to accept the territorial al- 
terations notified in tlie proclama- 
tion in tlie Bonihay (jovermnent 
Gazette ; and, further, that this? 

* See the jiiilgrneut priated iu a note at 
the end of the case. 

/ 2 
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Court, being bound by the law, 
cannot but hold the cession to be 
valid under Sec. 1 13 of the same 
Evidence Act coupled with a noti- 
fication in the Gazette of India, 4 th 
January 1873, as follows : — ‘^The 
Governor General of India in 
Council hereby notifies the fact 
tliat the villages mentioned in the 
Schedule here below appended were, 
on the 1st February 1866, ceded to 
the State of Bhownugger^^ (the vil- 
lage of Ghangli being included in 
the same Schedule), 

Whereas, on behalf of the respon- 
dents, it was urged, with much 
force and ability, that the power to 
cede territory, and therewith to 
tranfer the allegiance of subjects, 
was never possessed by the Court 
of Directors, and, therefore, could 
not be transferred to the Secretary 
of State, such power residing in 
the Imperial Legislature alone, 
that, therefore, the cession was in- 
valid, and the recent notification in 
the Gazette of India, made for the 
jHirposes of Sec. 113 of the F]vi- 
dence Act, was worth le.ss, it being 
ultra nres of the Legislative Coun- 
cil, as in various ways in defiance 
of Acts of Parliament ; that the 
Legislature had no power to make 
retrospective laws ; and, lastly, that 
even though the question of juris- 
diction be decided against the res- 
pondents, the appellant having al- 
ready attorned to the jurisdiction. 
Cannot now be heard to object. 

With regard to attorning to the 
juriediction, the respondents^ argu- 


ment appears altogether untenable ; 
it is advisable, therefore, at the 
outset to dispose of that question. 
Certain English casgs have been 
quoted to us in support of the con- 
tention tli.'ita suit can be carried on 
within British jurisdiction as re- 
gards land in foreign territory ; but 
none of those cases go to the length 
of showing that parties out of the 
jurisdiction can litigate in a British 
Court to recover land situated out 
of British territory, and they clear- 
ly have no application to the 
present case. It is manifest that 
the acts and conduct of parties 
cannot of themselves give any 
Court a jurisdiction, not before 
possessed, over the subject matter 
ill dispute ; .and it is also manifest 
that if the legal efiectof the cession 
of territory notified was to remove 
the village of Ghangli out of the 
jurisdiction of the District Court of 
Ahmedabad, Secs. 3 and 37 of Act 
XXIII. of 1861 provided an abso- 
lute bar to the Judge’s hearing this 
appeal. 

Two main questions arise in this 
case, one as to the effect of the de- 
claration in the Gazette of India, 
in January last, that territory has 
been ceded , and the other as to 
the validity and legality of the 
cession itself. 

The power of the Indian Legis- 
lature to create such a statutory 
presumption having been challeng- 
ed, on the ground that it affects 
the authority of Parliament, we 
find that the first of these questions 
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involves an inquiry into the very 
serious one of tlie Crown^s preroi^a- 
tivc to cede territory. 

We prefer, tlu n, first to consider, 
with regard to the seiiond (jiieslion, 
what ri^^-hts for cc'^^ion of territory 
were vested in tJi(‘ Kast Jndia 
Company, for it is elenr that (»iily 
those powers, whieli tlie (’oinpany 
possessed eitlier alone, or by tlie 
direction and witli the sanction of 
the Coniniissioners of tlie nlTairs of 
India,'’ devolved upon Her Majes- 
ty's Secretary of State. 

We know" that from the time of 
their {irt^t Charter, ii ranted hy 
Queen Elizahetli in IGUO downi to 
1707, the Company vveio merely 
recot^nized as traders, hut as their 
struj/^les witli the French Company 
left them, at tlie peace of 170:5, 
masters of a lar^e portion of terri- 
tory, their position attracted tlio 
attention of Parliament, and the 
House of Commons appointed u 
Committee to iiujuire into the 
nature of the Company's Cburteis, 
the inquiry resulting^ in their being- 
continued, by 7 Geo. III. Ch. 57, 
Sec. 2, in possession of their terri- 
torial aC(piisitious and revenues, as 
well as their exclusive trade, until 
the 1st of February 17G9, on con- 
dition of the payment of a certain 
annual sum. From this date, the 
Company’s exclusive trade and 
government were renewed from 
time to time, until, by 3 & Wm. 
IV., Ch. b5, their trade was sus- 
pended, except in so far as it might 
be carried on for purposes of 


j firovernment, their term of govern- 
j ment being continued until the 
. 30tli of April 1851, and, final- 
I ly, this term was lenewed ‘'until 
! Parliament should otherwise pro- 
; vide," until, in fact, the passing of 
■21 & 22 Viet, Ch. 106, which 
transferred the Government of 
India to ILu* Majesty. 

We .see, then, that from tlie year 
1707, when the J^last India Com- 
pany's territorial ac(juisitions were 
lirsr. recognized as British territory, 
they were, from time to time, conti- 
nued in possesi:ion of them, subject 
to the authority of Parliament. 

It IS alleged that the Compan}^ 
ill concert with the Board of 
Control, had power to acquire 
territory, and to make treaties with 
foreign jinnces, and it is argued 
that they must have Lad power to 
cede territory also for the purposCw'^ 
of such treaties; but we see clearly 
that whatever powers the Company 
and Board possessed were derived 
from Parliament. All the Charters 
j from 1767 expressly entrust the 
Company with possession and 
government of the British terri- 
tories and appropriation of the 
revenues (as a necessary means of 
I governing) for the Crown ; and the 
Board of Commissioners was creat- 
ed with “ full power and authority 
to siiperinteud, direct, and control 
all acts, operations, and concerns 
which anywise relate to, or concern, 
the Civil and Military Government 
and revenues of the said territories 
and acquisitions in the East Indies " 
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Ami, thouj^h it may bo inferred 
that the Company and Ihjard had 
power to levy war or make peace 
and to make treaties with native 
prinet'S and states in India fur 
:niiaranloein^- their possessions, no- 
where are wo able to find any indica- 
tion of an authority to dismember 
already existing* British territoiies. 
On the contrary, it is a sig-nifieant 
eirciunslance that Parliament ex- 
[)rcssly provided the Court of 
J)irectois witli ])ower, under the 
direction and (jontrol of the Board 
of Commissioners, to declare and 
appoint what part or parts of any 
of the territories under the govern- 
ment of tiic Company sliould, from 
time to time, be subject to the 
government of caelv of the several 
presidencies then subsisting or to 
be established, and to alter, from 
time to time, the limits of the 
Presidencies and Lieutenant Go- 
vernorships/^ If, therefore, s[)ecial 
enactments were necessary to en- 
able the Government of the country 
to make internal arrangements and 
distributions of British territories, 
a fortiori would it appear that, 
without such special enactment, 
they were incompetent to cede any 
portion of them. 

Mr. Forsyth, in bis Cases and 
Opinions on Constitutional Law, 
page 185, gives two instances of 
cession (not under treaty of peace) 
by the East India Company to a 
foreign state previous to 1858 ; — 

“ i. In 1817 a cession by treaty 
* in full sovereignty' to the Sik- 


[ bumj)uttee Rajah of a part of ter- 
ritory formerly possessed by the 
Rajah of Ncpaul, but ceded to the 
East India Company b^ a treaty of 
peace/' 

2. In 1883 a cession by trea- 
ty to Rajah Vooriindor Singh of a 
portion of Assam lying on the 
south of the Bnrram pooler river, 
by which the Rajuh bound himself, 
in the adminisi-ratiou of justice in 
the country now made over to liirn, 
to ab.^tain from the practices of for- 
mer Rajahs of Assam, as to cut- 
ting off ears ami noses, extracting 
eyes, or otherwise mutilating and 
torturing." Alluding to t h(> latter 
case, Mr. Forsytli adds : Tliis i^ 
not a very satisfactory ]>reeedent, 
and it shows llie kind of risks to 
which British subjects fuight be li- 
able on being Irausfeired to a 
s e n 1 i - b a r b a r o 1 1 s j > ( ) \ v (u* . " 

And certainly tliese two isolated 
cases furnish no siiflicient presump- 
tion of tlic existence of a preroga- 
tive of which we cannot 11 nd any 
trace in any of llio various Acts 
defining the (k)mj)any's status and 
poivors. 

Holding, then, tliat tlie power to 
cede territory was not one of the 
powers to wiiicli the Secretary of 
State succeeded under the Act 
transferring the Government of 
India to Her Majesty, we turn to 
consider the elToct of the Gazette of 
Indians notification. 

See. 113 of the Evidence Act, 
which received the assent of tins 
Governor General on the loth 
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March 1872, runs thus A no- i 1873 appeared in the Gazelle of 
tificatiou in tlic Gazette of India | India the iiotificalion that the vil- 
that any portion of British terri- ' laijc of Ghan^li, with several others, 
tory has been ceded to any Native had been ceded sevcji years before; 
Stale, Prince, or llulcr, shall he and we are now told that, even 
conclusive proof that a valid ces- { though the approval by the Seere- 
sion of territory took place on the tary of State of the cession be not 
date inontioued in such uotifiea- all sufficiioit, we cannot consider 
tion.” This section was tlrst in- ! that (piestion. No doubt;, this 
troduced in the amended Bill pre- | would be the olfect of Sec. 113, 
sented on the 30th of January 1872 I provided that it lay within the 
to the Lcijislative Council of the i power of the Le^i.'-lative Council to 
Governor General with these re- ' make soeli a law. 
marks by the Select Committee ; | Wliat then are the powers of the 
“ A conclusive presumption is a i Conned of the Governor General ? 
direction by the law that the exis- > By Sec. 13, .3 & 4 Win. IV., Ch. 
tence of one fact shall in all cases ' 8.1, the Governor General in Coun- 
be inferred fiom proof of another i eil was empowered to legislate for 
Thi.s we have provided in Sec.s. i India, except that he “ .shall not 
JJ 2 and 113”; and " we have pro- ' have the power of making: any 
vided in the Chapter on the loir- ) Laws or lle^'ulations which shall, 
den of Proof (h.at a notification in , >'» any way, alfeet any prerogative 
the Ga/ette that a territory has ! of tl>e Crown or the authority of 
been ceded to ,a native prince .shall ' Parliament or any jiartof the 

be conclusive proof of a valid ces- ' unwritten haws or eonstitutionof the 
sion at the date mentioned in the | Lnitcd Kingdom of Great Britain 
notification. The object of this ’ and Ireland, whereon may depend, 
section is to sot at rest (piestions j ui any degree, the allegiance of any 
which, as we are informed, have i l"?i:^ou to the Crown of the United 
arisen on thi.s subject,'’^ | Kingdom, or the sovereignty and 

Our judgment in this e.a.se was I dominion of the said Crown over 
passed on the 2nd December 1870 | t^y <>f the said territories.'’ 
when there existed only the noti- j Tills .section was repealed hy 
ficatioii of the liunihny Gazette dat- , See. 2, Act 21i & 25 \ ict., Ch. (>7, 
ed 29th January IStiti ; and we | “ The Indian Councils’ Act” ; but 
granted the review on tlic IGth hy Sec. 22 of this Act, it was again 
December 1872, in order that it providedthat'^theGovernorGene- 
inioht be argued whether the sane- ral in Conned shall not have the 
tion of the Secretary of State did power of making any Laws or Rogu- 
not operate to create a valid ces- lations * * ' which may affect 
•ion. But on the 4lh of January the authority of Parliament * * * 
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or any part of the lui written laws 
or constitution of the United King- 
dom of Great Britain and Ireland, 
whereon may depend, in any de- 
gree, the allegiance of any person 
to the Crown or tlie sovereiguty 
and dominion of the said Crown 
over any part of the said territo- 
ries.*'^ Further on, in iSec. 21 of 
the same Act, we liud tliat no 
Law or Regulation made by the 
Governor General in Council (sub- 
ject to the power of disallowance by 
the Crown, as hereinbefore provid- 
ed,) shall be deemed invalid by 
reason only that it affects the pre- 
rogative of the Crown/^ 

It is a notable circumstance that 
the wording of the repealed Sec- 
tion of 3 & 1 Win. IV., Ch, 85, 
and of Sec. 22 of the Councils’ 
Act, substituted for it, differs only 
in one particular, i. e.j that in the 
latter the words prerogative of 
the Crown’’ are omitted, nor is it 
easy to understand the reason for 
this omission. Prior to this Act^ 
no general power was given to the 
Crown to disallow laws made by 
the Legislative Council. 

Sec. 26 of 16 Ss 17 Viet., Ch. Qo, 
declared that no law or regulation 
was to be invalid by reason only of 
its affecting any prerogative of 
the Crown, provided it had receiv- 
ed the previous sanction of the 
Crown signified in a prescribed 
form;” and the Councils* Act, 
which repealed this, made express 
provision for the transmission to 
the Secretary of State for India of 


copies of all laws and regulations 
assented to by tlie Governor Ge- 
neral and for their disallowance by 
Her Majesty. ^ 

In neither ease was* any law af- 
fecting tlie prerogative of the Crown 
to be deemed invalid, provided that 
I before the passings of tbc Council’s 
Act, tlie Crown bad previously 
sanctioned it, or that after that pe- 
liod it had not been disallowed. 

But tlie law expressly jirohibiU 
ing the Legislative Council of In- 
dia from making any law atiecting 
llie authority of Parliament is, in 
no wa\’’, varied or altered by the 
Indian Councils’ Act. 

The value, tlicrefore, of Sec. 118 
of the Evidence Act depends on 
the constitutional question of pre- 
rogative. If the Crown alone lias 
jiower to cede territory, then this 
provision of the law is valid and 
binding so long as it is not disal- 
hnved; but if, on the other band, 
that power can only be exercised 
with the authority of Parliament, 
it fiillow.s, as a matter of course, 
that the l^cgislative Council ex- 
ccedt'd its power and that Sec. 113 
was, and must continue to be, bad 
law. 

On this point, we have been re- 
ferred to the opinions of Grotius^ 
Vattel, Puffendrof, Chalmers, 
Wheaton, Phillirnoie, and Twiss, 
who all appear to support the pro- 
position that no power resides in 
the Crown to cede territory, save 
under circumstances of necessity. 
Most of these writers are referred 
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to by Mk Forsyth in the work to 
which we have alluded above, and 
the conchision at which he appears 
to arrive is that while the Crown 
can, by virtue of its prerogative, 
without any doubt, make cessions 
by treaty of peace at the close of a 
war, its power to cede territory in 
any other way is extremely ques- 
tionable. Vattel, Pulfendrof, and 
Gratius may or may not be accept- 
ed as authorities, but Mr. Forsyth 
strengthens his opinion by a consi- 
deration of known precedents. Ho 
quotes various instances oi cessions 
maJe in adjustments of quarrels 
between nations, but can only lind 
two in support of the Crowu^s un- 
conditional prerogative — the case 
of the Orange River Territory and 
the sale of Dunkirk by Charles TI. ; 
and the latter of these two he re- 
gards, with much reason, as hardly 
a coufititutional precedent. With 
reference to the Orange River 
Territory, wc have been unable to 
consult the correspondence to vvhicli 
reference is advised ; but as it is 
questionable whether the British 
nation ever acquired a right of pro- 
perty in the territory, it may be 
more easily allowed that it was 
in the power of the Crown to res- 
cind. that which it bad ordained, 
by its letters patent, without refer- 
ence to Parliament. The cases^ 
moreover, are not analogous, for the 
British territories in India have 
been the subject of Parliamentary 
Legislation from the time of their 
acquisition, and have become there- 

m 


by a material part of the property, 
and, therefore, of the body of the 
State. 

It appears to bo considered by 
somCyVi/Ze Lord Palmcrston^s speech 
ill the dtibate on tlie relinquishment 
by the British Crown of the Pro- 
tectorate of the Ionian Islaud.s, 
that a distinction exists between 
cessions of Britisli irtHjhold and of 
territory acquired by conquest 
during war and not by treaty or 
ceded by treaty and held as posses- 
sion of the British Crown; but Ihe 
eases he ([noted were all, observes 
Mr. Forsyth, cessions at the close 
of a war. On what principle can . 
such a distiuctioii rest ? 

All subjects of the Crown possess, 
the same rights and incur the same 
obligations. Allegiance, by the 
English law, is correlative with 
protection, and is to be looked 
upon as a relation, not only between 
a sovci’cign and subjects, but as 
between a corporation and its mem- 
bers. 

That Her Majesty\s subjects in 
India have the same rights with all 
her other subjects is clear from the 
QueciPs lu’oclamation of 1858; 
and the same fundamental rule, 
restricting the p.rcrogative of the 
Crown from interference with the 
allegiance of subjects and their 
right to protection, must apply 
equally to all and every part of 
Her Majesty^s dominions. 

VattePs arguments, on the prin- 
ciples involved, commend them- 
selves to our reason, la liis Book 
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j, Ch. 21, Sc'O. hf says; “A 
nation to preserve itself; it 

in preserve all its ineinbors ; 
it cannot abandon tberu, aiul it is 
under an engai;-einent to support 
them in their ranks as meiuhers of 
the nation. It has not then aright 
to trafiic with their rank and liber- 
ty on account of any advantage it 
may expect to derive from such a 
negotiation, Th(‘y liave joined 
the society for the }>urpos:e (d' lieing 
members of it. '^i'lioy submit to 
the authoiily of the State for the 
2)uri)ose of promoting in concert 
their common welfare and safety, 
and not of being at its disposal 
like a farm or a herd of cattle. But 
the nation may ]a'.\ fully abandon 
them in a case of extreme neccbsity, 
and she has a light to eut them 
off from the body, if the public 
safety reijuires.^^ Jn cornddcimg, 
iiirtber, whether the Frinee has 
power to dismember tlie Stale, he 
rays that t his dejiends on wliethcr 
]io lias received full and ahsointo 
authority from tlie nation and 
jiiocecds: 'fhe nation ought 

jievcr to abandon its inemhers but 
in a case, of noce.^sity or wiih a 
view to the public s.ilety, and to 
preserve itself from total ruin ; and 
the Prince ought not to give them 
tip for the same reasons. Dul since 
lie has received an absolute autho- 
rity, it belongs to him to judge of 
llie necessity of the oas»*, and of 
what the safety of the State re- 

^Ve hajre no kuon ledge of the 


reasons wliich induced the transfer 
of Ghangli and other villages to 
the State of Bhownug^or, but it is 
certain tliat there existed no sueli 
necessity as is recognized by tlie 
publicists. 

If, tlien, it he a fundamental 
law that the sovereign cannot of 
himself dismember territories, and 
that he can only do so with the 
sanction of the people in cases of 
real necessity, it follows that the 
Indian Legislature cannot make, 
and the Crown cannot sanction, a 
law having for its object the dis- 
incmherment of the State in times 
of peace. 

Further, if the sanction of Par- 
liament be necessary for a cession 
in times of ])oace, and if allegiance 
he iudefca^ihle, it follows that 
sncli a direelion of the law as the 
I ( no we are contemplating, must of 
necessity allcet the authority of 
Parliament, and those unwritten 
laws and constitution of the Unit- 
ed Kingdom of Great Britain and 
Ireland, whereon depends the alle- 
giance of persons to the Crown of 
the United Kingdom. 

This being so, See. 113 of the 
Indian Evidence Act, though not 
disallowed, is not protected by Sec. 
:>t, 21 & 25 Viet., Ch, 67, and we 
cannot, therefore, follow its direc- 
tions. 

For these reasons, we decline to 
alter our decision, which will, 
therefore, stand. Costs on appel- 
lant. 



Civil 


THE LEO\L COMrANlON. Kulitup. 102 


iVotc . — Tlio in tlic orii^i- 

iial special appeal in tlic above case 
was flelivorod on tlio 2nd Dcccinbor 
1870, as follows : — 

No attempt has been made to sup- 
port the second objection raised in 
this special appeal, and the only 
point which ^YC have to detenuino is 
whether, as has been urged, ‘‘ the 
Judge had no jurisdiction to try tlio 
appeal, because tiie village in wliicdi 
the laud is situated was removed from 
the jurisdiction of tlie Civil Courts 
long before the appeal was decided/’ 
The circurnsLauces are these. The 
suit was instituted in the yiur iStll 
ill the CcMirt of the 'MuiV'MI of Gogo, 
who awarded tlie plamtilf possession 
of the laud sued for on payment of 
the amount of tlie mortgagi^, viz., Ivs. 
CO. Oil the iJ^th January iiSCC, this 
decree w^■ls reversed by tlic Assistant 
Judge of Ahmodabad ; Init tlie case 
coming before the High Court on 
special appeal, it was ixmauded for 
fresh decision under date 2 Ut J)e- 
comber 18G6, and, in accordance wiili 
this onler, was dispossd of by the 
Acting Judge of Ahmcdabad on the 
11th August 18()0. 

The disputed hiinl is situated in 
the Village of Ghangli, within Ihc 
Pargana of Gogo (u/V/e Act VI. IS 50), 
and that Pargana forms part pf the 
Zillali of Alimodaliad, as establislied 
iiy the second clause of Section 1C, 
Uegnlation If. of 1S27. 

Put it is argued that the village of 
Ghangli had been removed from the 
jm'isdictioii of the Civil Courts of tlio 
Pombay Presidency })rcvious to the 
disposal of the case by the Jhstrict 
Judge of Ahmcdabad ; and that, 
conseipieutly, his decree is illogaL 


’J'Jiis argument is founded on a no- 
tification 29t}i January 18GC 

and jMiljlislu'd at page 10/ <d tin; 
J>o)}fhaf/ (fOiu^rniumt fur that 

year. It runs as follows : -■ 

Jieveiiiic Department. 

It is hereby notified I liat, in accord-' 
ance with a convention made be- 
tw'oen His Kvcf'lleney the Govornur 
of Pombay :in<l His Highness the 
ThaLi)re of Phowniugger, the under- 
mentioned villages belonging to tho 
’riiakorc of IVnownugger, and situated 
ill the Parganas of Dhnndooka, Ihim- 
poor, and C. )go, Zillali Ahmcdabad, 
are, from and after the Ist of f’cliru- 
ary 1 8th5, Sninvut 022 iMaiia Vinl 
2nd, rcnnue'i from tho juiasdictiou 
tlie Povenno, Civil and (h’imlnal 
Courts i>r tliO Pumbay rrcsidency, 
ainl transh-ired to the supervision of 
the Political Agency In Kattiawaig 
on tho same onditiuns as to Juris- 
diction as the villages of the d’aluolni 
of tlic ’fliakorc of Pliownuggei; lierc- 
tofore in lh.it province. 

^LiKS't' T.deoka. 

Itai.g^li. 

Py order, 

(Signed) r. S. CffA PHAN, 
Cinef Secvi.'tnry to Government. 
]]‘W.\h(ty .hi no (ivy i.SGGg' 

This not itie ition, it ma^ he olh-ieiv 
cd, lijongh sii;ned by tlie Chief Sc 
(•rotary to ( tov ernment. does not state 
by what .n if h only it was issued ; 
merely ‘ by order.” Apiioariiig how'- 
ever, ,ns it does, in the (^ooernment 
Ga?jtic, and under the signature of 
iho highest Hinistorial Otficer under 
Govennnent, it may ho assumed that 
it w:m i.ssued by order of His Excel- 
lency the (tuvernor in Council. But 
llio notilieatiou is dofcctivo iu a fai* 
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more material point, for it omits to 
vocito the law vvliieli was supposed to 
confer on the rio\x‘riior in Coiineil 
the power to limit the jurisdiction of 
the Civil and Criminal Courts of this 
rresidcucy. 

It lias not been -sliown to us that 
any Buch law exists ; and, on the con- 
trary, wc find that at the time this 
notincation was issued, Section G of Jlc- 
giilation I. of 1827, which provides 
that llcgulations are to be in force 
at such ])laoos and from sueh periods 
as may be declared in a llcgulation 
actually in force,” was unrei^caled, 
and as tlie -Kcgulation establisliing 
the Ahinedal)ad Zillali, of which the 
village of Ghangli forms a part, wtis 
also unrepeirded, it follows that a legal 
enactment was necessary to clfect the 
object which Governmunt had in view 
when issuing the notification I'cfcrrcd 
to. It wa's suggostetl in the course 
of the argnmeiiL that ilio notiiicaLion 
might have been is>ucMl under clause 
2, Section XV 1., Regulation 11. of 
1827 ; but even admitting that this j 
law^ gives tlie Governor in Council | 
pow'or to cede territory, no authority 
coulil be assumed to exist in that 
body summarily to abrogate any law 
in force in sucli territory in the face 
of Section Vf., Regulation I. of 1827. 

That this notification is ineffica- 
cious is still more aiiparcnt when we 
come to look at the full force it was 
intended to have, for it purports to 
affect, not only the Local Courts, but 
also tlic High Court, which under 
Section 1., Regulation IL of 1827 
and Stat. 24 & 25 Victoria, Cap. 104, 

IL C. 9, has jurisdiction over all the 
territories subordinate to the Presi- 
dency of Bombay in which the Code 


of Regulations has operation by en- 
actment. It seems to us, therefore, 
that the notification referred to is, as 
far as the argiimcni in this case is 
concerned, of no effect w;liatever, and 
tliat the village of Ghangli not hav- 
ing been legally removed from the 
jurisdictio!! of tl)e District Court of 
Ahmedabad, the decree of the Judge 
must be upheld. 

CALCUTTA HIGH COURT. 
The 1th Mof/, 1874. 

Thc'Hon’blc W. IVIarkby and Romesh 
Chtiiuler Mitter, Judges, 

DiiNONATii Gangooly, (Plaiutifr) 
AppvUanty 
versus 

Nuesingii Pkrsaud Doss, (Defen- 
dant) JinspondenL 
Foreclosure — ('\iuse of Action — 
Limilation, 

Proceed ings in forecloeuro are irregular 
and invalid uiilcw a copy of the api*lication 
accompanies the notice, as required by Re ' 
y Illation XVir. of ISOd. 

A mortgagee by conditional sale has a 
I iglit of entry immediately after default, and 
the Regulations do not debar him from the 
j stipulated possession. Limitation runs from 
I the date of such default ; no new cause of 
action arising upon foreclosure. 

Mahkby, j. — I n this suit the 
plaint alleged that one Sookh Mo- 
uee Dossec had obtained by gift 
from her husband two estates, Cos- 
simporc and Nowparah, containing 
26 rnouzahs, and recorded in the 
Collcctorate under the Nos. 196 and 
1 93 respectively. The plaint states 
that Sookh Monce, being in posses- 
sion of this property, borrowed from 
Jumna Doss and Kishen Doss the 
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sum of Rs. 25,000, and as a securi- 
ty on the 27tiiof Srabim 1200 exe- 
cuted in Lis favor a mortgage of 
the property by way of conditional 
sale. The plaint also alleges that 
during Sookh Monee’s life-time the 
defendants purchased her rights at 
an auction-sale and got into pos- 
session; tliat the rights of the 
mortgagees were purchased by the 
plaintiff on the 18th of Bysack 
1273 ; and that he issued notices of 
foreclosure to the defendants, who 
failed to pay the money within 
time, and so the conditional sale 
became absolute on the 23rd August 
18G8, whereupon the plaintiff 
brings this suit for possession. 

The defendants call upon the 
plaintiff to prove his title as mort- 
gagee i but that point has not yet 
been enquired into in the Lower 
Court; the suit of the plaintiff 
having been tried and dismissed 
upon the two following issues only : 

( 1 ) Whether or not notice of the 
byhat (i, foreclosure) had been re- 
gularly served ? (2) Whether the 

suit is barred by lapse of time, and 
whether the limitation in this suit 
should run from the date of realiza- 
tion of money prescribed in the 
kut-kobalaky or from the date of the 
foreclosure proceedings, or purchase ; 
by the defendant ? I 

The Subordinate Judge found 
that the notice of foreclosure had 
been properly served upon all the 
parties, — the purchasers of Cossim- 
pore, the purchasers of Nowparah, 
and the original mortgagors. 


Upon the other issue, relying 
upon a decision reported in the 14th 
Moore^s Indian Appeals,^ the Sub- 
ordinate Judge held that a suit 
against a purchaser whose posses- 
sion \s bond fide j and without notice 
by a mortgagee founded on the 
title to enter into possession by 
reason of a default having occurred, 
ought to be brought within 12 
years after the commencement of 
the purchai-eris possession. The 
Subordinate Judge then goes on to 
say that there is no dispute in this 
case as to the purchasers from the 
mortgagor having been more than 
12 years in possession, and having 
purchased bond fide : and with re- 
gard to their having purchased 
with notice of the mortgagee's title, 
he finds that an attempt which has 
been made to prove that notice was 
given tlirough the SherifT of Cal- 
cutta had failed ; and therefore, 
considering that the case falls with- 
in the decision of the Privy Coun- 
cil, he dismissed the suit as barred 
by limitation. 

I deem it convenient first to dis- 
pose of the questions of fact which 
have been raised before us in the 
appeal. It has been contended for 
the plaintiff that notice of the 
mortgage is proved to have been 
given to the purchasers, but I see 
no reason to differ with the finding 
of the Subordinate Judge upon 
that point. All that is proved is 
that Mr. Gil landers, the attorney 
of the mortgagee, wrote and sent 


# 15, W. Pv., P. a, 24. 
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to tlie SherifT the letter set out at 
pa^e 26. From this wc are asked 
to presume that the SlicrifT gave 
notice of the mortgage at the time 
of sale. I do not think it safe to 
presume this : there is no evidence 
whatever of the practice of the 
SherilFs office in this respect. 

With respect to the service of 
notice of foreclosure, I think there 
is no ground for disagreeing with 
the Subordinate Judge as to the 
service of notice in due form upon 
Nursingh Pass and the otlier pur- 
chasers of Cossimpore. Even if 
the answers of Nursingh Pass at 
page 68 cannot be treated (as the 
Subordinate Judge would treat 
them) as an admission of service 
of notice, they certainly arc not as 
clear and explicit a denial as I 
should expect. On the other hand, 
I think the evidence of Siiheerood- 
deen, the peadah who served the 
notice, is reliable. Of course, it is 
not improbable that he should for- 
get having served this notice, but 
I think in a matter of this kind, 
the report which he made in the 
usual course of business to the 
nazir, and which he swears to be a 
true report, may be looked at. This 
report is on the record and should 
have been inserted in our printed 
book ; and it appears from the na- 
zir^s evidence (which is also on the 
record and should also have been 
printed) that it was made accord- 
ing to the usual course of business 
in the office, I think, therefore, 
that in the absence of any very 


satislactoi-y contradiction, we may 
assume fliat a copy of the notice of 
foreclosure was affixed to the door 
of the house, together with a copy 
of tlie application , that tfic reepure- 
ments of Section 8 of Regulation 
XVII. of ISOG have been thereby 
complied with ; and that therefore 
the foreclosure j)roceedings as 
against the pureliascrs of Cossim- 
pore have been regularly taken. 

With regard to the purchasers 
of Nowparah, I think it is proved 
that tlie nolice of foreclosure was 
delivered at the house of C Irish 
Chiindcr Banerjee, the auction-pur- 
chaser ; but I can find no proof 
whatsoever that the notice was ae- 
coinpauied by a copy of the appli- 
cation to the Judge, as required by 
Section 8 of the above Itcgulation. 
The words of the B.egulation arc 
express that the Judge shall cause 
the mortgagor or his representa- 
tives to bo served with a copy of 
the application ; and it has been, 
I l)elieve, always considered that 
proceedings in foreclosure are not 
regular unless a copy of the appli- 
cation accompanies the notice. (See 
the Constructions of the Sudder 
Devvanny Adawlut, No. 604, Juno 
21ith, 1831.) It was said that it 
was altogether unnecessary that 
this should be done, and that iii 
fact all the information which the 
purchasers could make any use of 
was given by this notice. But I 
do not feci justified in saying that 
the mortgagor or his representa- 
tive loses hi 3 right of redemptian. 
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v/hea one of the formulilies ex- 
pressly rc(]uire(l by the llcgulation 
has not been fulCllcd. 

Upon the evidence I do not 
tlnnk it possible to hold that a 
copy of the application was served 
witli tlie notice. The notice re- 
cites that a copy of the application 
(in the notice called the petition) 
was sent tlicrewith. Ikit in the 
order of Mr. Justice Phenr^ in the 
return of the Sheriff, and in the 
deposition of Kristo Iloy, only a I 
notice is mentioned ; and according j 
to tlie practice of this Court on the 
original side, had the apjdication 
accompanied tlic notice, it would 
have been so mentioned in the or- 
der of Mr. Justice Phear and the 
return of the Sheri If. 

It seems to me, therefore, tliat 
if it be necessary for the plaiutilPs 
case to show as against the pur- 
chaser of Nowparah that the mort- 
gage had been foreclosed, this has 
not been done. 

It remains to consider whether 
the suit should have heeii dismiss- 
ed as against all the defendants , 
on the ground of the statute of 
limitation. 1 will first take the 
case of the purchasers of Cossim- 
poro, and as regards these defen- 
dants, the case stands in precisely 
tl)C same position as it did before 
the Subordinate Judge. These 
persons acquired their title by a 
purchase in good faith without no- 
tice of the mortgage ; they were in 
possession for more than 12 years 
prior to this suit, but within 12 


years of their purchase proceedings 
for foreclosure were duly taken, 
and within the 12 years the 
year of grace expired. In tlie care 
in the Privy (’onucil upon which 
! the Subordinate Judge relied, the 
real facts were wholly different 
from the present ease. The Privy 
Council, however, expressed their 
opinion as to what would he the 
effect of the statute of limitation, 
if tlie facts had been such as one 
of the parties unsuccessfully assert- 
ed them to be. These liypotheti- 
cal facts were that a purchaser at a 
sale in exccutiou of a decree against 
a mortgagor had got into posses- 
sion and remained in possession for 
12 years before the suit was 
brought. That is also tlie case 
here, but there is this distinction 
that ill the hypothetical case whicli 
was being dealt with by the Privy 
Council, it is assumed that no pro- 
ceedings by way of foreclosure had 
hocu taken against the ])urchaser, 
whereas in the case with which I 
am now dealing (that of the ])ur- 
chasers of Cossi'iipore) such pro- 
ceedings have been taken. 

The same distinction may be 
drawn between this present case, so 
far as it relates to the defendants 
who are the purchasers of Co.ssim- 
pore and tlie later decision of the 
Privy Council in XIV. Moore^s In- 
dian Ap})eals, p. 144;* where also 
no prooeediugs by way of foreclo- 
sure had been taken which were 

^ 16, W. K., i\ C., 33. 
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effectual against the mortgagor. 
The only other difference which 
was suggested on the argument 
between these two cases in the 
Privy Council and the case of the 
purchasers of Cossimpore is, that 
in the second and apparently in the 
first also of the cases before the 
Privy Council, the mortgage was 
in the English form, and not in the 
form of mortgage under which the 
plaintiff here claims. In the two 
cases to which I have referred, the 
suit against the purchaser who had 
been 12 years in possession was 
held to be barred! ; so that as re- 
gards the purchasers of Cossimpore, 
our decision will depend upon how 
far these two distinctions affect 
those decisions. 

Now, in order to enable us to 
appreciate the value of these dis- 
tinctions, we must consider what 
the law of limitation is as applica- 
ble to a mortgagee seeking to re- 
cover possession of the mortgaged 
property. It is sufficient to advert 
to the law as laid down by Act 
XIV. of 1869 which governs the 
present suit. The only provision 
in that statute which is applicable 
is that contained in Section 1, 
Clause 12, which provides that in 
suits for the recovery of immove- 
able property, the suit should be 
instituted within 12 years from 
the date when the cause of action 
arose. Now the cause of action 
would arise when two things have 
occurred : that the plaintiff had a 
right to possosuoD) and that the 


defendant was holding possession 
not permissively and acknowledg- 
ing the plaintilFs righ^ but re- 
lying upon his own right, or ad- 
versely as it is called. If the plain- 
tiff had not a right to immediate 
possession, or if, having a right to 
possession, the defendants were 
holding with the plaintitl’s permis- 
sion and acknowledging his right, 
no suit could be brought in the one 
case because the right to possession 
had not acci’ued, and in the other 
because it had not been disturbed 
or denied. Now it has been con- 
tended for the plaintiff that under 
a conditional sale in this form no 
right of entry accrued until fore- 
closure, but it seems to me impos- 
sible to hold that consistently with 
the' provisions in the deed which is 
before us, and which is operative, 
except so far as the Regulations of 
1793 and 1805 prevented its being 
so. The deetl recites that the 
mortgagor had received Rs. 25,000 ; 
tliat the nett annual profits of the 
property are Rs. 3,000 ; that ia 
liquidation of thn interest, the 
mortgagee is to receive that amount 
from the ijaradar under the mort- 
gagor; that the money borrowed 
is to be repaid on the 2Gth Assar 
1262 (9th of July 1855) ; and then 
follows this Clause : — If I do not 
repay the whole money within the 
period, then this conditional bill of 
sale will be reckoned as a true and 
absolute bill of sale ; my and my 
successor’s rights will cease to the 
said zemindareo; the proprietary 
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riijilts witli the rij^hts of ^ilts anil 
sale to it will accrue to you and 
your successors; and registcriujj 
your names in the serislitah of the 
Colloctoratc, you will take posses- 
sion of it in the Mofussil : and, on 
])aynuMit of revenue, you, your sons, 
grandsons, &c., will continue to 
liave felicitous occupation aiid pos- 
session lliercof/^ Now the law has 
provided that if tlie mortgagee 
take possession, he is accountable 
to the moilgagor for the profits 
Avhieli ho Has received. The law 
has also provided that if the mort- 
gagor desiie to redeem the ])roperty, 
he may do so within tlio period 
spocilied in the statute of limitatio i, 
unless the mortgagee shall in the 
meantime have taken proceedings 
for foreclosure : and tlio effect of 
these provisions is no doubt greatly 
to curtail the rights which tlic 
mortgagee has stipulated for. But 
one of the rights here expressly 
stipulated for is the right to pos- 
session, and the law has nowhere 
provided that tin’s right shall not 
be cxeicised by the mortgagee. 
There is indeed a case in which it 
appears to be laid down that the 
mortgagee under a conditional sale 
has no right of possession until 
foreclosure (SiidderDewanny Adaw- 
lut lleports, 1857, p. ISIS), but 
1 cannot reconcile that with the 
two decisions of the Privy Council 
to which 1 have referred. In both 
these cases, the property avus situ- 
ate in the Mofussil, and it Avoiild, 

1 think, he iinpussihle to hold that 


the moitgugoc of property in the 
Mofussil under a mortgage in the 
Knglish form had a right to the 
possession, and a mortgagee by 
conditional sale had not* In both 
cases the mortgagee has contracted 
! for the possession at a certain date, 
and, tlierefore, if he he debarred 
from his right to possession, it 
must he by reason of the Regu- 
lations. But the Privy Council 
has given a construction to the 
Regulations Avhieh is, that they do 
not debar the mortgagee from pos- 
session, if lie has stipulated for it 
after default. But, on the con- 
tiary, on default the right of en- 
try immediately accrues. It seems 
to me, therefore, that the first dis- 
tiuctii)u relied on avails nothing, 
and that the plaintiff under this 
deed of conditional sale bad the 
same right of entry after default as 
the mortgagees had in the Iavo 
cases decided by the Pri\ry Couni« 
cil. 

But it is said that even if tho 
plaiiitiir had a right to possession, 
he had no cause of action, because 
the possession of the purchasers was 
not adverse. This argument is, I 
think, also answered by the obser- 
valions of the Privy Council in 
XIV., MooiVs Indian Appeals, p. 
111,'^' where it is said: — “Their 
Lordships think that the title of a 
judgment-creditor, or a purchaser 
under a judgment-decree, cannot bo 
put on the same fooling as the title 
ul a mortgagoi-, or of a person 
* IG, AV. C., ID. 
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claimiug under a voluiiUiry alieiia- 
tion from the They 

are of opinion that the possession of 
a purchaser under such cireinnstan- 
ces is really not the possession of a 
person lioldiu^^* m 
priority ofthemort- 
(jarjOTy or holding* 
so as to 1)0 an ac- 
of 


• This ifl 80 print- 
ed in all thobookfl) 
but qnwret whether 
it should uotbe*^m 
privity with the 
mortgagor** 


knowledgment 


the continuance of the title of the 
mortgagee. The possession wliieh 
the purchaser stipposed he acquired 
was a possession as owner. lie 
thought he was acquiring the abso- 
lute title to the property, and that 
be was in possession as absolute 
owner.” 

That was a judgment upon the 
earlier Regulations. But at page 
160 (a case under Act XIV. of 1850) 
it is said of a purchaser under 
fiimilar circumstances, “ tliat it is 
impossible to hold that the defend- 
ant, the purchaser, was holding, or 
supposed that he was holding, by 
permission of the mortgagee, and 
when both things concur, — posses- 
sion by such a holder for more than 
12 years, and the right of entry un- 
der the mortgage deed more than 12 
years old,— it is impossible to say 
that such a possession is not pro- 
tected by the law of limitation,” 

I think, therefore, that there 
was a complete cause of action 
against the purchasers of Cossim- 
pore on the 9th of July 1855 j and 
that a suit founded upon that cause 
of action was therefore barred when 
the suit was brought. 


But it is said, and was pressed 
strongly iipun ns by Baboo Gopal 
Lall Mi tier in his very Jtble argu- 
ment for the appellants, ifiat an en- 
tirely new cause of action arose 
when foreclosure became absolute 
by the expiry of the year of grace. 
Now, at first I was inclined to 
think that some of the decisions in 
India favored this contention ; but 
upon a careful examination of all 
the eases quoted and some others, 
I am satisfied tliat whilst there are 
some decisions expresid^" against it, 
there is no decision which counte- 
nances it. The dou])t has been, not 
whether the mortgagee is wholly 
barred when 12 years have elaps- 
ed from the time when his cause 
of action first accrued, but when it 
can be first said that ho has a cause 
of action. It has nowhere been 
said that upon foreclosure the 
mortgagee has a new cause of ac- 
tion, but it Las been doubted in 
6'une cases wlietlier before fore- 
closure he had any cause of action 
at all. This was the ground of the 
decision in favor of the mortgagee 
in the case reported in Suddor 
Dewanny Adawlut Reports, 1857, 
p 1817. The Court there says : — 
The mortgagee's right to posses- 
sion of the property does not be- 
come complete till he has perform* 
ed certain acts prescribed by law ; 
consequently as the mortgagee's 
right to sue to enforce the condi- 
tions of his bond is not complete 
till those acts have been carried 
out, the date of his cause of action 
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must )>o considered to arise from 
tliG time when those acts are com- 
pleted^ and not from the date 
wlien the money becomes due. 
The law, moreover, does not com- 
pel a mortgagee to complete his 
riglit witliiii any fixed period." 
Clearly, the Court thought that in 
that case there was no right of 
entry at all until foreclosure. So, 
too, in the case decided by a Full 
Iknch of the High Court of the 
North- Western Provinces on the 
2nd May ISGZ. The Court say : — 
We cannot concur in the rule 
wlu'ch has been laid down in some 
of the authorities cited to the clfect 
that as a mortgagee's cause of ac- 
tion arises on the mortgagor's mak- 
ing default, the mortgagee's suit 
for j)osso?siou must be instituted 
will] in 12 years from the date of 
default, witli allowance for the 
yiiar of grace, wlion foreclosure pro- 
ceedings are instituted at the ear- 
liest possible date. A default may 
lie made by the mortgagors, which 
may give tlie mortgagee a right to 
sue or to enter into possession (if 
he chooses to assort such right), 
])ut which may notwithstanding 
have no clfect whatsoever in alter- 
ing the nature of the mortgage 
title. So long as the mortg.agor in 
possession, or those who claim 
nnd(U- him, assert merely title to 
redotMii, advance no other title in- 
cop.sihtent with it, sucli possession 
must priuiA fade at least l)e treat- 
ed as perfeclly reconcilable with, 
and not adverse to, the title of the 

u% 


mortgaL’cc, and the continuatioa 
of the lien on the property pledg- 
ed." 

But this was a suit not between' 
the mortgagee and a purchaser 
from the mortgagor, but a suit l^e- 
tween the mortgagee and the mort- 
gagor herself. Tlicre might, there- 
fore, well be reasons for holding 
that the possession of the mortga- 
gor was not adverse, and it appears 
that tlie Courts below had not 
found tliat it was so. But so far 
from saying that if the possession 
l)rior to the foreclosure had heeu 
adverse, a new cause of action 
would arise upon foreclosure, tha 
High Court remanded the caso 
with directions which seems to me 
inconsistent with this view. They 
say : — It will bo for the Courts 
to consider the clfect of tbc whole 
evidence, and whether it tends to 
show possession by the mortgagors 
for any, and what number of years 
adverse to, and inconsistent with, 
the alleged mortgage title. It is 
well settled that foreclosure proceed- 
ings under the Regulations give 
no efficiency to transactions not in 
tlieinselves valid. If there was 
really no mortgage, the mortgagees 
liaving never advanced the money, 
or if the mortgagors have repudiat- 
ed the mortgagee's right and have 
held adversely to them and with- ’ 
out recognition of their title for 13 
years, tliey can derive no benefit 
whatsoever in this suit from the 
foreclosure proceedings. The mort- 
gagors arc entitled to put them to^ 
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tlic proof of a valid and exisliiii^' 
inort«:a^o title at tlio time of fore- 
closure, and that siieb title has 
heca finally and duly foreclosed. 
If siicdi a title is proved, tliis suit 
to recover possession is hronehl 
within the limited and the 

suit was accordin^’ly rejnandod. 
But if foreclosure ^dves a new cause 
of action, there ivas no necessity to 
remand the suit at all, for the pro- 
ceedings in foreclosure liad only 
been recently taken. 

The case of Preonatli Hoy Chow- 
dbry v, liookhun Begum, in tlie 
7th Moore’s Indian Appeals, p. 31 1, 
is also consistent with the view 
that no new cause of action arises 
upon foreclosure. It was held in 
that case that the suit of the mort- 
gagee was not barred, but the 
ground of the decision is stated at 
page 354, A f ter o bse i v i n g ib a t i t 
cannot be laid down, as a rule uni- 
versally true, that under Itegula- 
tioii III. of 1793, Section 11, a 
mortgagee is barred after 12 years 
from the date of redcin[)tion fixed 
by the deed; the Privy Couneil 
say: — *^Tho possession of those 
who claim under tlie mortgagor, 
BO long as/ they assert a title to 
redeem, and advance no other title 
inconsistent with it, must pnmd 
facie at least ho treated as perfect- 
ly reconcilable with, and not ad- 
verse to, the title of the mortgagee, 
and the continuation of his lion on 
the thing pledged. It is by no 
means the essence of such a tillo 
'there, any more than it is here, 


that it slionld ho aeconipanicd by 
nn actual continuing jmssossion of 
the lands Tlie ])ledgoo may from 
vaiinus oaiis('S be rcluctjyit to as- 
sume possession of tlie jdcclgi', or to 
sliorten llie period of its redeem- 
able quality.” Ilio Privy Couneil 
tlien, .alter observiipg that ‘^itby 
no means follows as a (‘onso(|U(mec 
that a mortgagee foreclosing will 
he able in a suit, for pos'^osMon to 
make good against, all oeen pants a 
title to possession,” proceed to en- 
quire whether the m()rt<gagce’s title 
to enforce possession Avas l)arred ; 
but this enquiry would liave hecri 
wholl}^ unnecessary if* the proceed- 
ings in foreclosure gave a new 
cause of action ; for the mortgage 
in that case was not finally foreidos- 
ed until tlie ‘Joth June ] 8 and 
j (In suit for poss(‘ssion was brought, 
i iininedialely aftt'rwards. 

The do(Msion:-; wliiedi lav down 
directly that a niortgagci^ is bar- 
red altogether after 12 years’ ad- 
verse possession are S udder Do- 
wanny Adavvlut Ibqiorts (North- 
Western L’roviiices), 1853, p. 100; 
Sudder Dewanny Adawlnt Reports 
(llengal), 1850, ]). 1105; Sadder 
Dewanny Adawlut ll(q)orls (North- 
Western Provinces), 1854, p. 2’>|., 
where also previous cases of the like 
nature are rclcired to. 

8o, too, if foreclosure gave a new 
cause of action, the law of limita- 
tion would be thrown into much 
confusion. No safe title could 
ever be acquired against a mortga- 
gee iu the Mofussil : for as to 



Civil 


THE LEGAL COMPANION. liuUligS. 172 


inorlL;;jges in tlie Molussll, no 
lime* is proscril)e(l for takin;^* pro- 
cT(.Hlinf»‘s in foivi'losure, and the 
proviMon contained in Section 6, 
Act XIV. of 1<S50, woidd not (as i.s 
^■eneially s\i})poscd) be an excep- 
tion to the ij^eneral law in favor of 
the n)ortgai»-eo, but it would be a 
restiietion upon the rii^’hts of tlie 
mortgagee in favor of the ))ar1 ics 
in ])ossession. Tin’s is certainly 
not the view taken by the Priv^^ 
Council of this Section at p. 150 
of 11th Moore's Indian Appeals. 
Tlio Privy Council clearly treat 
this provision as an ev^eepiion made 
in favor of the morti^ai^^ce, and con- 
sider Unit wheio this exeej)tioii 
does not apply, the only resouree 
lor the m(n’t;;’a^ee ^vouhl be to 
prove tliat tin' ])i;sscssion «)f ilie 
inort^^a'inr or his as.'ig’iiee liad not 
been adverse. It scoiiis to mo, 
tljerefoie^ that upon the wliolc, 
there is not hi in the decided 
ea-^es to warrant ns in holdini;’ that 
a new eaii&e of action aia.^es upon 
fore(‘Iosure. 

It lias heeii coutiMulcd that llie 
mort<;a;^oe is at any late notl)arri^J 
if he coinnienecs foreclosure pro- 
ceediii^’'s within 1'^ years of the date 
when the possession fir^t became 
adverse; and briu^^s his suit for 
jiosscssion within I '2 years of liie 
(‘xpi ration of the ye.ir ol' ;^race. 
No dinibt tin's su:^'i;e^tioii avoids 
some of the ineoiivoiueuces winch 
would arise if the ri^'ht oi'thc niort- 
g’ao'ee to foreclose and take possos- 
biou were wholly unlimited, But 


I it docs not seeun to me to rest on 
I any foniidatiou in law. If foreclo- 
I sure does i^ive a new cause of action, 

I the question whether foreclosure 
took place within 12 years of de- 
fault will he immaterial. If, on 
I the other hand, it does noi^ then 
i the o[>eration of the statute can 
I only be prevented by the institution 
<d‘ a suit. But to take in’oecodin^-s 
ill foreclosure, in the Mofu.ssil at. 
any rate, cannot be called the in- 
! stitntion of a suit. There is no writ 
of snmmon.s ; tlie morti:!fa<j;or and his 
representatives are not summoned 
and cannot ho heard ; and the ac- 
tion of the Court is purely minis- 
terial. Snell a proceeding- cannot 
l»e called the institution of a suit 
within the meaning of Act XIV. of 
l.'^oO without a strainiuLC <^f ban- 
e^iKu^e, for which 1 tee no just id- 
eal ion. 

I have emi^i tiered tiiis ease with 
relereiiee oiilv to ilu‘ jumv i^itiiis of 
the ^ta^^^o law and tlit' dceideil 
(•a>es, and not n[)iUi any Lj’eiiei.il 
j princi[)les. d'iu* ridatioii of inort- 
' i;aLi<'r and morlu''a'_;('i\ beiiii^* tlio 
result o| an int erlVriMice by the 
LeL^’i'Iatui (> with 1 he e\ j)ie^.sed in- 
tenlitui oi’ lh(‘ }>aiti('s, is an anoma- 
lous one, and tlnncloru a d(‘duetion 
from i;eneral [u’inci[)les eaiuiut al- 
ways he safely made witJi rei^ard 
to it. It is ibr this reason that 1 
li.ive not considered when tlicjnort- 
^av^ee hecornes tlie owner of the 
property morl^aup'd. Jt seems to 
me that where the relation beiwoeu 
the parties is so anomalous, it is 
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impossible to fix this date so as to 
justify any conclusion from it upon 
the matter now under enquiry. If 
it be said that the mortjja^ce only 
becomes owner of the property 
after the expiration of the year of 
G:raco^ and not before^ still I do not 
think he can be said to acquire the 
property at that date^ and thus to 
acquire a new title to possession. 

The result is, that as regards the 
purchasers of Cossirn[)oro, I hold 
first that upon default of the pay- 
ment of the mortgage debt^ the 
mortgagee liad a right to posses- 
sion ; secondly^ that the possession 
W'hich these purchasers obtained 
upon their purchase was not held 
by them under the permission of 
the mortgagee, but as absolute 
owners ; and thirdly, that no cause 
of action arose upon completion of 
the foreclosure proceedings. I 
therefore held that the purcliasers 
of Cossimporc can successfully set 
up the bar of limilation. 

With regard to the purchasers 
of Nowparali, tliey stand in some- 
what more favorable position than 
the purcliasers of Cossimpqre. As 
against them the mortgage has not 
been foreclosed. The question, 
therefore, as to whether any new 
cause of action arises upon fore- 
closure bus no bearing upon the 
suit as against them ; a JortiorL 
therefore, as against thorn, the suit 
is barred. 

The result is, that in my opinion 
the decree of the Subordinate 
Judge dismibsiug the suit should 


Rulings. 

be affirmed and the appeal dismiss- 
ed with costs. 

Mittbr, J. — I concur in holding 
that the decree of the Lovvjr Court 
ouglit to be affirmed witli costs. 
Out of the many issues which arose 
from the allegations of the parties 
to this suit, the decision of the 
Lower Court mainly dealt with 
two of them only, — viz , : (1) 

Whetlier or not notice of foreclosure 
had been regularly served? and 
(2) Whether or not the plaintifF^s 
suit was barred by limitation ? 
The Lower Court has decided the 
first of these issues in favor of the 
plaintiir, and the second against 
him. I propose to consider the 
second question first. 

The hit-kohalahy or the condition- 
al hill of sale on which this suit is 
based, was executed on the 27th 
Srabuii 1200 (10th of August 

]85o), and the amount taken upon 
it was promised to be repaid on the 
26th Assar 1262 (9th of July 
1 855.) The rights and interests in 
tlie mortgaged premises of Sookh 
Monce Dossec, who executed this 
document, were sold at a Sheriffs 
sale in the oxoculioii of a decree of 
the Supreme Court of Calcutta on 
tlie ISth Decembei 1850, and pur- 
cliased by the ancestors of some of 
the defendants in this case. And 
ever since their purchase, they and 
their heirs have been in possession. 
The plaiiiLiir alleges that he has 
acipiircd the entire rights of the 
original holders of this kut-kohalah 
by purchase, and that he has caused 
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the notices of foroclosuro to be 
served upon all the deferulants, 
and that the year of t^raoe expired 
on the 23rd of Aiif^ust 1868. 

For tlie purposes of tlie adjudi- 
cation of this issue, I shall assume 
that all these alloncations of the 
plaintilfs have been proved, al- 
though the defendants have joined 
issue with him uj)on every one of 
them. The material portion of the 
deed of conditional sale which l^ears 
upon this question is the follow- 
ing : — If I do not repay the 
whole money within tlie period, 
then this conditional bill of sale 
will be reekoned as a true and ab- 
solute bill of sale ; my and my 
successor's rights will cease to the 
said zemindarce ; tlie jiroprieiary 
rights with the rights of gifts and 
sale to it will accrue to you and your 
successors ; and registering your 
names in the serishtah of the Collec- 
torate, you will take possesi^ioii of 
it in the Mofussil ; and, on payment 
of revenue, you, your sons, grand- 
sons, &c., will continue to have 
felicitous occupation and possession 
thereof.” 

The first question that arises in 
determining this issue is when did 
the cause of action in this suit 
arise ? The plaintiff contends that 
it .arose on the expiry of the year of 
grace, and if that contention be 
correct, the suit having been insti- 
tuted within 12 years from that 
time, is not barred by limitation. 
But I do not think that this con- 
tention is correct. From the terms 


of the conditional sale set forth 
above, it is evident that on default 
of payment witbin the stipulated 
time, the mortgagee was entitled 
to take possession of the properties 
sold unless restrained hy any legis- 
lative enactment. It is said that 
he was so restrained by Kegulation 
XVTI. of 1806. This argument 
entirely proceeds from a rnisappre- 
licnsion of tbo provisions of that 
law. It is quite clear that parties 
are ordinarily bound by the terms 
of their contract, unless by legisla- 
tive interference one or botli of 
them are set at liberty to modify 
or annul any of its provisions to 
which they have mutually consent- 
ed. Tlio hit*lobalali in question 
expressly reserves to tljc mortgagee 
the right of entry upon the mort- 
gaged premises on default of pay- 
ment within the stipulated time, 
llegulaiiou XVII. of 1806, or any 
other law, does not render such a 
stipulation inoperative between the 
j parties. 1 am therefore of opi- 
nion that the mortgagee in this 
ca.se immediately on default of 
payment, which occurred on the 
9th oi Jidy 1855, was entitled to 
take possession of tlie properties 
mortgaged. Wliatever distiuctiou 
there may bo between this case and 
tlie Privy Council decision reported 
in XIV. Moore/s Indian Appeals, p, 
it is an authority in support 
of lliis conclusion, viz., that there is 
no legislative bar to the exercise of 
this right of entry by the mort- 
» IG, W. U., l\ c., 33. 
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Tlierotbre il is clear that 
tlie ri<>lil to assume possession of 
the properties in dispute aeeriietl to 
Iho nlorl;,^‘^gee so I'ar liaelc as the 
9lh of July J8.JO, and unless the 
]>lain1iir can make out that his 
])ies(*nt suit for possession is not 
based upon that ri.o'ht, but upon 
some otlier ri^ht wliich came into 
existence at a more recent peiiod 
and within 1% years, his suit must 
fail as liarred by limitation. 

Baboo Copal Lai Mitter wiili 
some ])lausibility lias uri^ed tliat the 
plaintilF is not now suin^ for pos- 
s(‘^sion on tlie ri,L;'ht of entry which 
had accrued to the mortgagee on the 
Otli of July lSo5, but upon the 
right which arose on the day the 
sale became absolute, the mort- 
gagees not having repaid the mort- 
debt within the vear of 
grace allowed by Begidatiou XVII. 
of 1S06. He furtlier contends 
that conceding that the mort- 
caireo in this case might have 
assumed possession immediately 
after the default in payment had 
been made, still that possession 
would have been as a mortgagee, 
and the plaintiff now seeks to re- 
cover not as Vi mortgagee, Imt as an 
absolute owner ; ihereforo the pre- 
sent suit is not based upon the right 
of entry given by the conditional 
bill of sale, but upon the right to 
possession, which is a necessary in- 
cident to the right of absolute 
ownership uhich has been vested 
in the plaintiff by the foreclosure 
proceedings. But is it a correct I 


proposition to assert that a holder of 
a conditional bill of sale invariably 
acquires an absolute right of the 
mortgaged premises as .^lon as the 
pruceculing.s laid down in llegnhi- 
tion XVII. of 18()() (usually called 
foreeloMire proceedings) luive been 
dnl}' cariied out ? If it is not, the 
whole argument rnn^t fail. I do not 
lliinic that tliis*propobition is nni- 
vei sally eorreet. Tlie eifecd of tlie 
])roeeodiiigs laid down in the Begu- 
latiun in question is simply to bar 
the right of redemption. Tliat is 
to say, when the right of owner- 
ship in a paiiienlrir properly is 
divided between two pei.sons slaiul- 
ing to each other in tlie relation of 
mortgagee and mortgagor, these 
proceedings when duly ea,rried out 
have the cfTeet of terminating the 
riglit of the one, ?7hr., of tlio mort- 
gagor, and porfeeting Unit of the 
otlicr, tvb'., of the mortgagee. Bui 
Ibis pro-snpposcs the cxistenoc of 
valid and subsisting rights in both 
of them, and these proceedings are 
quite inellectual when tliis is not 
the case. Lor exainjde, under Act 
XIV. of ] 859, which is the law of 
limitation governing this: case, tlie 
mortgagor's right of rcdemjitiou is 
barred after the lapse of 00 years 
from the date of the mortgage (see 
Section 1, Clause 15). In a case 
where a moitgagce has been in 
possession for more than 00 yearfc; 
of the mortgaged property, it is 
not necessary for luui to have re- 
course to tlie foreclosure proceed- 
ings, On the other hand, where 



Civil 


THE LEGAL COMPANION. RuUugS* 176 


rights of a mortgagee have been 
extinguislied bj lapse of time, these 
proceedings if taken by him would 
be quite ineffectual. Therefore if, 
on the day of the expiry of the year 
of grace, a valid subsisting right of 
a mortgagee exists in a holder of a 
Jcut-kobalah, the omission of the 
borrower to repay the mortgage 
loan before that dale has the effect 
of transferring the remaining rights 
of the latter to the former, who 
acquires from that date absolute 
ownership in the property mort- 
gaged. But if, on the other hand, 
the mortgage rights of a holder of a 
kuUkobalah have been extir)guished 
by lapse of time, or other causeq, 
previous to that date, the foreclo- 
sure proceedings, even if duly 
carried out, are qutircly ineffectual, 
and do not affect any personas right 
in the least. This view of the law 
is supported by the following 
observations which occur in a Full 
Bench decision of the High Court 
Reports, North-Western Provinces, 
p. 108 : — If there was really no 
mortgage, the mortgagees having 
never advanced the money, or if 
the mortgagors have repudiated 
the mortgagee’s rights and have 
held adversely to them and with- 
out recognition of their title for 
12 years, they can derive no bene- 
fit whatever in this suit from the 
foreclosure proceedings.” 

Let us see what are the facts of 
this case connected with chis ques- 
tion. I find that the mortgagee's 
right to demand possession acciued 


on the 9th July 1855. It is not 
shown that since that date pos- 
session has not been withheld from 
him ‘‘ in breach of the contract.’^ 
It is not suggested, far from being 
proved, that the original mortga- 
gors and the subsequent purchas- 
ers have been allowed to remain iu 
possession with the mortgagee’s 
consent, cither express or tacit. 
Notices of foreclosure are alleged 
to have been served upon one set 
of defendants in December 1866, 
and on the other set of defendants 
in February 1867. Therefore, be- 
fore the expiry of the year of grace 
in either case, on 9ih of July 
1<S67, all rights of the mortgagee 
had bccu extinguished by lapse of 
time. III this view of the law, I 
hold that the plaintiff is not enti- 
tled to a fresh start from the date 
of expiry of the year of grace, and 
his present claim is therefore bar-* 
red by limitation. 

With respect to the other issuCj 
I agree with iny learued colleague, 
for the reasons given by him, ia 
holding that the service of notice 
upon the defcRdauts has been prov- 
ed, but that the plaintiff has failed 
to establisli that the notice upon 
Grish Chundor Bauerjeo was ac- 
companied by a copy of the appli- 
cation to the Judge, as required 
by Regulation XVII. of 1806. I 
am also of the opinion that this 
omission has the effect of rendering 
the foreclosure proceedings against 
the heirs of Grish Chunder Banerjee 
invalid and ineffectual. 
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PRIVY COUNCIL. 

Twk 21st May, 1874. 

Appeal from Calcutta High Court, 
Ma{iaj:ajai{ Kajender Kishokr 
SlNCUI, 
versus 

Rajah Sauer Pkrhlad Sein. 
Fraiidulent or Jorcible Acquisition 

— Limit alio?i — Jiequtation IL of 
1805, Sec, 3. 

Bo^lntion II. of 1805 s. 3, which provides 
that the limitation of 12 yoara shall not h«! 
considered applicable to any private claims 
of right to immoveable property, if the party 
in poBsesBion shall have acciuired pos.‘^eHsion 
by violence, fraud, or other iinjuRt dishonest 
means, must be conflidertd with some strict'* 
ness (otherwise the door would be opened 
widely to a large class of claims which ought 
properly to be barreil), and the alleged 
fraudulent or forcible dispossession must be 
clearly established. 

Iq this case the plaintiff and the 
defendant are two uei£[hboariu 2 [ Ra- 
jahs, each possessing* a large tract 
of land, and the question is to which 
<5f their conterminous estates the 
villages in dispute belong. It would 
appear that disputes arose between 
the predecessors of these Rajahs in 
the early part of this century, and 
two cross- suits were instituted be- 
tween them in the beginning of the 
century. The then Rajah of Ram- 
nugger claimed 12i tuppehs, and on 
the other hand the then Rajah’ of 
iettiah claimed some S5 villages, 
Which are said to have formed a 
mchal called Hamrah. The result 
was that each failed. The Rajah 
of Ramnugger failed in establishing 
bis title to those tuppehs, the tup- 


pehs lieing accorded to the Rajah 
of Bettiah, and on the other 
hand the Rajah of Bettiah failed 
to ohUiin the 85 viyages, the 
villages being declared *to belong 
to the Rajah of Ramnugger. In 
18(51 the present Rajah of Ram- 
nugger instituted a suit against 
the present Rajah of Bettiah for 
the recovery of nine villages, alleg- 
ing them to be part of the 85 vil- 
lages decreed to his predtfcessor, and 
that the Rajah of Bettiah had diwS- 
posscssed him of tliem, and he j)ut 
his case in this way. In 1840, on the 
death of the then Ranee of Ram 
nugger, the Government laid claim 
to the estate as having escheated to 
them for want of heirs and took 
possession of it ; and the phiintilf 
now alleges that €hortly before or 
upon the Government taking such 
possession, the Rajah of Bettiah 
contrived to possess Iiirnself of the 
nine villages in qiiestiou. The 
Principal Sadder Ameen, before 
whom the case came in the first in- 
stance, decided against the plaintiff 
an foto. The High Court, being 
dissatisfied with that decision, re- 
manded the ease, and ordered a lo- 
cal investigation. The Ameen who 
conducted the local investigation 
reported in favor of the plaintiff as 
to one of the nine villages only ; 
but the Principal Sudder Ameen 
adhered to his opinion that the 
plaintiff was entitled to none. 

On the case corning again before 
the High Court, they came to the 
conclusion that the evidence of the 
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j)laiutifr oil the whole preponderat- 
ed as to three of the villages, and 
accordingly they decreed to him 
those three, dismissing his suit as 
to the other six. There was, how- 
ever, on the record an issue whe- 
ther the suit was not barred by the 
statute of limitations, which was 
disposed of by the High Court in 
this way : — “ As to limitation, it 
is clear that if we believe the evi- 
dence of the plaintiff regarding the 
villages we have decreed to him, that 
plaintiff is in time as regards the 
villages decreed to ln*m, because the 
cause of action arose to the plaintiff 
at a time when it was impossible 
for him to bring the present 
suit, until he had first obtained 
a decree in proof of his own 
rights of inheritance, and so shown 
Ills having a locm standi in Court.^^ 
Their Lordships propose now to 
deal with this question of limita- 
tion, to which the argument before 
them was eh idly, if not wholly, 
confined. 

The facts bearing upon this ques- 
tion may he shortl}'^ stated thus : 
The Government took jiosscssion 
of the estate in 1840 or 1S41. Tiiat 
is the time at which the plaintilf 
alleges dispossession on the part of 
the defendant, and therefore the 
time when his cause of action arose. 
It appears that the plaintiff brought 
a suit against the Government and 
another defendant for the purpose 
of establishing his title as heir to 
this estate. A decision was pro- 
nounced in his favor iu the year 

0 


184'5 by the Principal Sudder 
j Anieen, which decision was con- 
firmed by the Court of Sudder De- 
wanny Adawiut in 1840. In 1848 
he was actually put into possession, 
and be remained in possession un- 

1 til 1854. He was afterwards called 
j upon to give further security to 

abide the event of the appeal, and 
on his failure to do so, the Court 
of Sudder Dewanny Adawiut caus- 
ed the estate to be put under at- 
tachment. The appeal was decided 
finally in hi.s favor in 18oS hv the 
Judicial Committee of the Privy 
Council, and thereupon he was 
again put into possession. 

The very question now to be de- 
cided arose between these same 
parties in a suit wherein the present 
plaintiff sought to recover from the 
present defeudanfs certain other 
lands which he alleged were with- 
in the limits of the zemindary of 
llamnuggcr, and not within those 
of Bettiali. This suit, though com- 
menced on the same day as the 
present, came on ap{)cal before this 
Board in February 1869. In that 
ease, as in the present, it was con- 
tended on the part of the plaintiff 
that the operation of the statute had 
been suspended by the litigation 
in which he had been engaged iu 
order to establish his title to his 
estate and by his dispossession in 
1848. 

In order to show that tlie case 
is precisely in point it is enough to 
read a few sentences of the judg- 
ment. It is reported iu the 12th 

2 



179 Civil 


THE LEGAL COMPANION. 


Ridings. 


Moore’s Indian Appeals, and at page 
341 this is stated: — however, it 
were granted that a right of action 
accrued to the appellant at the date 
of the thakbust proceeding^’ (that 
would be the year 1845, three or 
four years later than the cause of 
action would arise in the present 
case), “and their Lordships think 
it impossible on the evidence to fix 
the dispossession at a later date, 
the suit would nevertheless fall 
within the 12 years limitation, un- 
less the appellant could show that 
he is entitled to deduct the whole 
or some part of the period between 
Pebruary 1848 and the begin! nng 
of 1858,” “and to support this claim 
to deduction he must show that 
during the period to be deducted, he 
was, in the words of the Reg\ilation, 
^from good and sufficient cause pre- 
cluded from obtaining vodn*ss.’ Tlioir 
Lordships would have great diffi- 
culty in aflirming tlie proposition 
that such good and sufficient cause 
had here been shown to exist. The 
appellant’s title to the Raj of Ram- 
established in the 
Courts of India in September 1846. 
He was put in possession of the pro- 
perty in June 1848, though be- 
tween May 1854 and some day in 
the beginning of 1858 it was again 
under attachment. How can it be 
said in these circumstances he was 
between 1848 and 1858 precluded 
from maintaining a suit for protect- 
ing his zemindary and recovering 
lauds taken from it by encroach- 
ment ? It would be very danger- 


ous in their Lordships* opinion to 
lay down as a rule that the penden- 
cy of an appeal toJEngland puts 
the party who, subject to that ap- 
peal, is the owner of an estate, un- 
der a legal disability to bring a 
suit in that character against third 
parties.” Their Lordships there- 
fore affirmed the decision of the 
Indian Court, which in that case 
had held that the statute of limita- 
tions was a bar to tlie plaintiff & 
claim. 

Their Lordships consider them- 
selves precluded from considering 
whether the present case is taken 
out of the statute by the excc])tion 
in Section 14 of Regulation HI. of 
1793, — viz,, “ or shall prove that 
from minority or other good and 
sufficient cause he is precluded from 
obtaining redress,” because this 
question is actually rt\<t judicata by 
this very tribunal between the 
same parties. It has, however, 
been arixued on the part of the 
plaintiff that in this case lie brings 
liimself within an exception to be 
found in the 6ubs(‘quent Regulation 
II. of 1805, Section 3 .—The limi- 
tation of 12 years fixed by Section 
14, Regulation III., 1793 , Section 
8, Regulation VII., 1795 ; and Sec- 
tion 18, Regulation II., 1803, shall 
also not be considered applicable to 
any private claims of right to lands, 
houses, or other permanent immove- 
able property, if the person or per- 
sons in i>osse8sion of such proper- 
ty when the claim of right thereto 
may be preferred in a competent 
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Court of ‘judicature shall have ac- 
qiiired possession thereof by vio- 
lence, fraud, or by any other un- 
just dishonest means whatever 
and the Regulation goes on to say 
that if the plaintiff seeks to exempt 
himself from the ordinary rule, ho 
must state the fraud or violence in 
his declaration or replication. 
It has been argued that the plain- 
tiff does sufficiently state a case 
of dispossession by fraud and vio- 
lence in his plaint and subsequent 
statement by his i)Ieader, and that 
the evidence is sufficient to satisfy 
their Lordships that he was dispos- 
sessed by fraud or violence within 
the meaning of the words of this 
statute. Although it may bo per- 
haps fairly contended that there is 
a sufficient statement in the decla- 
ration to bring the plaintilF within 
this exception, no issue appears to 
have been directed to this question, 
and the attention of the Hi^^^h 
Court does not ap})ear to have been 
directed to it at all, inasmuch as 
they conlined their attention entire- 
ly to the question whether the 
plaintiff could bring himself witiiin 
the exception of Section 14 of Re- 
gulation III, of 1793, But their 
Lordships nevertheless are asked 
to consider the evidence and to say 
that the plaintiff has brought him- 
self within this exception. They 
think it right to observe that this 
is an exception which they think 
must-be construed with some strict- 
ness, for the door would be opened 
widely to a large class of claims 


which ought properly to be barred 
by limitation, if at any period less 
than 60 years a plaintiff were en- 
abled to evade the operation of the 
Statute of Limitation merely hyal- 
leging and giving some evidence of 
fraudulent or forcible dispossession. 
Their Lordships think that such 
fraudulent or forcible dispossession 
must be clearly established. 

Applying their minds to the 
evidence which has been relied 
upon on the part of the plaintiff, 
they have to observe in the first 
place that in tlie suit as originally 
brought and heard before the Prin- 
cipal Sudder Ameen there was no 
allegation of violent or fraudulent 
dispossession. There was simply a 
statement of dispossession. Upon 
the case being remanded, evidence 
of dispossession was brouglit for- 
ward for the first time, and it was 
to this effect: — With respect to 
each of the three villages — (and 
their Lordships believe with respect 
to each of the nine also,) — one or 
two witnesses depose to the agauits 
of the Rajah of Bettiah having 
come iqion the land while the put- 
warce was in the act of collecting 
the rents ; that they happened to 
have found upon him the rent-rolls 
and official documents connected 
with the land ; that they took them 
forcibly from him, and expelled 
him and took possession. The 
same story is told in each of the 
cases, and what appears more 
singular, it is also said that al- 
though the at tention of the GovorU'^ 
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meut authorities was called to the 
matter they refused to take any 
notice of it. It should be recollect- 
ed tliat the putwarec then dispos- 
sessed was the putiyarec acting on 
behalf of the Governmeut, aud it is 
further to bo observed that the 
plaiutiff himself states more than 
once that he received all these 85 
villages from the Government, who 
were in possession of them, without 
making any statement at all as to 
this alleged forcible dispossession. 
It is further to be observed that the 
Principal Sudder Ameen would ap- 
pear to have wholly disbelieved 
this evidence, and that the atten- 
tion of the High Court was never 
called to it. 

Under these circumstances their 
Lordships have no difficulty in 
coming to the conclusion that no 
such fraudulent or forcible dispos- 
session has beeji proved as would 
bring the plaintiff within the ex- 
ception of Section 3 of the Regula- 
tion of 1805/^and they feel bound 
to decide that the plaintiffs claim 
is barred by the statute of limita- 
tions. The plaintiffs suit must be 
dismissed upon that ground ; and 
it is therefore unnecessary for their 
Lordships to express any opinion 
upon the merits of the case. 

Their Lordships will therefore 
humbly advise Her Majesty that 
the decree of the High Court be 
reversed, that the suit of the res- 
pondent be dismissed, and that the 
appellant have his costs in both 
the Courts below and of this appeal. 


PRIVY COUNCIL. 

Tjie 6tii March, 1874. 

Appeal from Calcutta^lligh Court. 

Tacoordeen T^varry, 
versus 

Nawah Syed Alt IIossein Kuan 
and others. 

Declaratory Decree — Confirmation 

of Poiisession — Fraudulent Sale 

— 0?ius Probandi — Evidence of 

Bond fides. 

Iti a Buit for conermation of their possess 
Bion of certain mou/ahs, jilaintifTB as heirs 
of a deccas(3rl lady also prayed that it might 
be done after reversal of a simiinary pro- 
ceeding aud after setting aside a fraudulent 
and fabricated deed of sale alleged to have 
been made hy her in favor of defendant (her 
occasional man of business) while living alone 
and apart from her riatural advisers. The 
first Goiiit decreed the suit, confirming plain- 
tiffa* posaossioii and setting aside the deed. 
The High Court, holding that plaintiffs had 
no possession, reTO[.sed so much of the decree 
as confirmed plaiutifis in possession, aud gave 
a declaratory decree concluding that they 
could not give substantive relief : 

Held that the High Court erred, in that 
conclusion, for the prayer of tho plaint that 
the deeds might be sot aside was a prayer for 
substantive relief. 

In a suit for setting aside deeds, some evi- 
dence ought to be giveu by the plaintiff in 
order to impeach the deeds he seeks to sot a- 
side. But in tho case of sales or gifts made 
by a lady in sucli a position as that of the 
lady from whom defendant claims, the strong- 
est and most satisfactory proof ought to be 
given by the person who claims that tho trans- 
action was a real and bond fide one, aud fully 
understood by the lady. 

This was a suit brought by the 
respondents against the present 
appellant, Tacoordeen Tewarry, for 
a confirmation of their possession 
of certain mouzahs ; and their 
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plaint, which declared that their 
suit was for that confirmation, also 
prayed that it mig^ht be done after 
a reversal of a summary proceeding, 
and, which is the most important 
part of their prayer, after setting 
aside a fraudulent and fabricated 
died of sale set up by the appellant. 
The deed which is sought to be 
im[)eached is of tlie date of the 
23rd of July ISGI. The respon- 
dents are the heirs of Mussamaut 
Koodnitouissa, a purdanushecn 
lady, who some time before her 
death soonis to have had some dis- 
pute with her relatives, and went 
to reside in the town of Patna. 
The appellant, Tiujoordeen Tewarry, 
was living in Patna ; and in the 
course of the evidence given in 
this suit it was stated by the wit- 
nesses on the part of the plaintifts 
that Mussamaut Koodrutonissa 
went to live in his house ; that she 
died there ; and that he had acted on 
several occasions as her mooktear. 
The deeds whicli arc impeached arc 
a deed of sale of the mouzahs from 
the lady to Tacoordceii Tewarry, 
professing to be made in considera- 
tion of a sura of Rs. 39,501 (a 
large part of which, namely, Rs, 
17,900, is staled to have been paid 
to a creditor of the lady), and a 
mooktearnamah for the execution 
of that deed. 

When the case came before the 
Principal Sadder Ameeu, evidence 
was gone into on both sides ; on 
the part of the plaiutills to show 
that they were in possession of the 


property, and also to impeach the 
validity of the deeds on the ground 
that they were forged and fabiicat- 
ed and that there had been no real 
sale from the lady to the appellant. 
The appellant went into evidence 
to show that he liad been in posses- 
sion of the property subsequently 
to tlie date of the alleged deed 
during the life-time of the lady, ami 
had continued in possession up to 
the time of tlie suit, and also to 
show that the do(‘ds were really 
cxoculcdand that the consideration- 
money had passed. Upon a review 
of the ovidenee on both sides, the 
Principal Sudder Ameeu came to 
the conclusion that the plaintifls 
were in possession of the property 
and that the deeds were fabricated ; 
and he made a decree confirming 
the plaintiffs in the possession, and 
directing that the deeds should be 
set aside. The appellant appeal- 
ed to tlic High Court, and tliai 
Court disagreed with the Principal 
Sudder Amccii as to his finding 
upon the possession of the property. 
They thought that upon the whole 
I of the evidence the respondents had 
not proved their possession, and, in 
fact, that the possession was with 
the appellant. Being of that opi- 
nion, they reversed so much of the 
Principal Sudder AmeciPs decree as 
confirmed the plaintiffs in their 
possession, holding that they had 
no possession which could bo the 
subject of confirmation. The Higli 
Court then went into the consi- 
deration of the substance of thedis- 
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pute, — namely, whether the deeds 
were genuine deeds or not. In 
approaching that question they 
seem to have assumed that they 
could only deal with it by way of 
declaration, and they came to the 
■conclusion that they had power to 
declare the title to the estate, but 
could not give any substantive re- 
lief. Their Lordships think that 
they erred in coming to that con- 
clusion ; the plaint prayed that the 
deeds might be set aside, which is 
a prayer for substantive relief, and 
the Principal Sudder Amecn was 
quite right when he came to the 
conclusion on the facts that the 
deeds ought to be set aside in 
making a decree to that effect. 
However, the form in which the 
High Court considered the question 
does not really alter the substance 
of their decision. They, after a full 
and careful review of the evidence, 
came to the same conclusion as the 
Principal Sudder Ameen, — namely, 
that these deeds had not been exe- 
cuted by the lady. 

It was contended by Mr. Bell 
that the High Court ought not to 
have thrown the onus of support- 
ing the deeds upon the appellant ; 
and perhaps the mode in which the 
High Court treat this question 
may not be strictly correct. In a 
suit for setting aside deeds, some 
evidence ought to be given by the 
plaintiff in order to impeach the 
deeds be seeks to set aside ; but the 
Court seem to have regarded this 
suit as if it were an action of eject- 


ment brought by the appellants as 
the heirs of the deceased lady, in 
which, having proved that they 
were her heirs, the burden was 
thrown upon the appellifnt to show 
a better title. But although the 
Judges do not quite correctly 
state the principle of fixing the 
onus, their judgment is substanti- 
ally right, because the plaintiffs 
did not put their case before the 
Principal Sudder Ameen simply 
upon their title as heirs, and throw 
it upon the appellant to prove a 
better title, but they did, by evi- 
dence, eballenge the validity of the 
deeds. They called witnesses to 
show the circumstances under 
which this lady lived, and to 
challenge proof of the consideration 
having passed which the deed al- 
leges to have been given. It may 
be that the evidence is weak, but 
the appellant accepted the onus 
which that evidence primd facie. 
cast upon him ; and he went into 
his whole ease, and gave the evi- 
dence that he thought would best 
support it. Upon a review of that 
evidence, the High Court came to 
the conclusion that it was utterly 
insufficient to establish the validi- 
ty of the deeds under the circum- 
stances of the case. 

Now the circumstances of the 
case are that this lady was apurda- 
nusheen living apart from her rela- 
tions ; whether in the house of the 
appellant or not, may not be dis- 
tinctly proved, but certainly in a 
place where she was without those 
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Jiatuial ach i.sers which a Jady, vvheu 
slie was to part with ap])a- 

reutiy the whole ol hia* propt'rty, 
oiig’lit to have around iier. 8 hc, 
whilst thus alone and unprotected, 
is supposed to hav<* made a deed in 
fav(n‘ ul a lanson who, on some oc- 
casions, act(‘d as her man ol busi- 
ness. Aceordm;^ to tlic principles 
which hav(‘ always uuuled the 
Couit.s in ileiiliiiL;' with sales or 
^ills made by Indies in sucli a posi- 
tion, the shoni4'('st and most salis- 
l.ictory [U'ooi’ uu^’lit t(/ he ^iv<ui by 
the persmi who claims under a sahi 
01 oilL Irom them lliat the transac- 
tion was a real and butb't fide tine, 
and Inily understood liy the lady 
whose ])ro[)orty is dealt with, 
far JVoni i^avino- batisl’acloiy evi- 
dence on these points, the appellant, 
lias tailed to produce timi uhicii 
clearly was within ills ptiwer, and 
wiiicli (.‘U^'ht to have been oiveii 
even in an ordinal y ease ot a sale 
that is at all iinpeneljcd. i t is .ilh'^^cil j 
that the deed or sabi was e.veeuUal ! 
by tlie lady hersell, aiul also h\ a | 
inooktear called ALoLondi'c Lall, | 
who had a iiiooktearnamali i'loni iicr | 
Tor that purpose. I'he niooiJear- \ 
nainah is illed;, and apjieais upon j 
this record ; but IVlookondee Lall, 1 
tlie mooktear who is sujiposed to j 
have executed this deed, is not pm- i 
dueed as a witness. A^ain, the 
oxccutioii of the uiookteariiamah is 
•-upposed to have been verified by [ 
the Nazir and tliroe witnesses, tin* 
Nazir having* afterwards reported i 
to the rriiieipal Siiddcr Amcen ! 


who ieg*isiered the dociirnent. The 
Nazir and tliose iliree witnesses 
have not heeii called. And further, 
the writer of tlie deed of sale 
hiin.'=:elf, who was present accord in;g 
to the evidence at the time when 
the dt'cil wa.s executed, is also kept 
nut of the wit nes.s-box. Tin' deli- 
ciemy ot this important evidence is 
attompteil to be supplied by the 
testimony of witnesses who say 
they were pn'sent at the execution, 
hut wlio, as compared with ihoso 
who w(>uld have been the authoMt If* 
witnesses of tlic transaction, a;>; not- 
at all lit to be relied upon. Their 
Lmd.ships also agree witli t-lie High 
Couil that tliere is no trustworthy 
ovidciice of the payment of the juir* 
eiiase-intjiK'V, eitliei* by satisfying* 
tin* alleged chuia oi a cveditfu* of 
tile lady, or otlierwisc. 

The eiibc on the pari of tiie ap- 
]u'llaii(. aUenipled to be sup- 

|>i*iied Iiy the evidence of ])rocee(l- 
ing'- wdiieh iiad taken place in the 
hit^-tim*' of the lady in rent-Miits, 
and in a suit in v\hich there W';is a 
eon(e‘'t- hetua’cu the lady and hiu* 
rel;jtiv<'s. iLnMiriKMits in those 
suit- lefei’iv'd to tlie sale; and aiN 
Ihent ^-ity is endeavoured to bo 
g.von to tl«e t ransaction in conse- 
gueiieo of the lady herself having 
recogni 'cd il. But there is an en- 
tire ahsencf* of satisfactory proof 
iliat those doeumeuts, which are 
said to contain eontirniatoiy^ evi- 
deiieo of the transaetion, were 
executed by the lady, or thaij if 
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she (lid execute them, their con- 
tents were known to her. 

On the whole, therefore, their 
Lordships entirely agree with the 
substance of both the decisions be- 
low that these deeds are not ge- 
nuine and ought to be set aside. 

Their Lordships think that the 
decree of the Principal Sudder 
Ameen was correct in form as well 
as in substance. The High Court, 
acting on their opinion that they 
could only make a declaration of 
title, whilst professing to confirm 
(except as to the possession) the 
Principal Sudder AmeeiPs decree, 
really vary its terms by inserting a 
general declaration that the plain- 
tills are the rightful owners of the 
property, instead of the specific or- 
der that the deeds should be set 
aside. They reversed the decision 
of the Priucipal Sudder Ameen 
with regard to the possession, — a 


a reversal in which their Lordships 
concur,— and added what follows 
in their formal decree, “ and that 
so much of the decree of the said 
Court as declares that the said 
plaintiffs are the rightful owners of 
the said property be confirined.^^ 
Their Lordships think that as tlie 
plaint had praved for substantive 
relief, namely, that the deeds should 
be set aside, the more correct form 
of decree is iu the terms of that 
prayer. 

Their Lordships will, therefore, 
humbly advise Her Majesty to 
vary the decree of the High Court 
by striking out so mueh thereof as 
purports to confirm the decree of 
the Principal Sudder Ameen, and 
to order that in lieu thereof so much 
of the last- named decree as ordered 
the deed of sale and the mouk- 
tearuamab to be cancelled and set 
aside be affirmed. 
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CALCUTTA HIGH COURT. 
7'Ae 10/A June, 1874. 

The Double VV. Aiualie and Ronaeah 
Chunder Mitter, Jmigps. 

The f.?. Gopee Morin 

Mittek, (Appellant.) 

Act A", of 187:2, ^ec. ]SS — KtAnnp" 

piRfj — Corapo u mVi //// — xleqvi tta 1. 

Tlu; oHeucc of l\i(lu:i}»j>in;^ c.iu be lawfully 
compouudeil. 

Where a charfje of hucIi aii olFeuce was 
withdrawn by the couii»iaiiiajii, it was held 
that under See IS8 of the Code of CruniiiaJ 
Pioci'duie it had the effect cf au ac«juillal. 

Ainsme, J. — Tlio prosecutor 
in.nlo ii verbal comjilaint to the 
]\raij:i.''trafo of In'erblioom against 
GopouMoliun Mitter, a cooly recuit- 
cr, to the effect that the latter hail 
kidnapped liis daujji'liter, a oirl un- 
der 1() years of a^e, for the purpose 
of sendiiiij; her to Assam as a cooly. 
The Ma^^istrate hereupon made a 
verbal order to the police to brin^ 
the complainant and accused, to- 
^mther with their witnesses, before 
the Court. When this order was 
earried out, it appeared that the 
paiticwS had come to terms, and the 
prosecution was allowed to drop 
and the accused was discharijeJ. 

Gopee Mohun Mitter havinj^ been 
subse(|uently re-arrested in Howrah ] 
was tried there and convicted by 
the Court of Session under Section 
303 of th*e Indian Penal Code of | 
the oQbnce of kidnappin^i;'. 

He now appeals and pleads pre- 
vious ai(|aittal. 

The recor<i of the proceedings 
before the Magistrate of Beerbhoom, j 


so far as appears from the papers 
before us, consists of nothing but a 
police report with the order of dis- 
charge endorsed thereon. This re- 
port sets out in the heading the 
nature of the offence which the 
I police ofliccr supposed the prisoner 
I to have been charged with, and this 
agrees with the evidence given in 
(he case before us. 1 think it is 
clear that the offence then charged 
was identical with the offence of 
j which the prisoner has been now 
I convicted, and that we must hold 
that this offence had been com- 
pounded with the permission of the 
Court. The question before us is 
simply whether the offence of kid- 
napping can be lawfully compound- 
ed. If it can be so compoundedi 
the withdrawal of the complainant 
from the first prosecution must, un- 
der Section 188 of the Criminal 
Proceduic Code, have the eflect of 
an acquittal. 

On referring to the Penal Code, 
Section 214, it appears that a cer- 
tain class of offences is excepted 
from the penal operation of that 
and the preceding Section; or ia 
other words, may be lawfully com- 
pounded. Those are ‘‘ cases ia 
which the oironce consists only of 
an act irrespective of the intention 
of the olfender, and for which act 
the person injured may bring a 
civil action. 

In this case the oiTence of which 
the accused has been convicted is 
simply kidnapping as punishable 
under Section 363. It has Dot 
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Leon (buiul that ilieie uais nn in- 
tention to com mil any i'uriher 
ollenoe. The leermtini^ of coolies 
and («»!‘\vai'diiu;' tlenn to Assam is 
n<>t in ilsciran oltence at all. Thus 
this case is covi^nn] hy th«' lir'-t 
j)a»'t of the execplioii. And I a.n 
oC opinion that it is als(; covered Ly 
the second pait of tin* e\C(*ption. 

d’l»(ire is no i^round on winch we 
should liold that a panait or ;^iuir- 
diau cannot hriin^' an <ac(ion for 
dama^o's ao*aiiisi a person wlio ki<l- 
iiajjs a elilld from his ou^-tody, and 
it is unnecessary to eani-^ider whe- 
ther the clninai^es recoverable are to 
Le limited to conipensalion for the 
loss of time and money ex ] tended 
in searching for and recovering; the 
child; or not. This at least lie may 
sue for and recover, and this is 
enough to bring this case williin the 
second part of the exception. 

The result is that tlio ollencfi was 
one which could be lawfully com- 
pounded; and that the ph*a of form- 
er acquittal is good. 

The prisoner must be acquitted 
and released. 

CALCUTTA HIGH COURT. 

TAe 26^/^ January y 1874, 

The Hon'ble F, B. Kemp .'inU F. A. Glover, 
Jiidges. 

The Queen, 
versus 

Damu IIatieE; [Appellnnt), 
Penal Code, Sec, V^—AUempt — 
Previous Conviclion -—Punishment. 

Section 75 of the Penal Corlo is restrirleil 
to ofi'enooB under Chapters XII. and XV 11. 
©f the Code of Criminal Procedure when the 


U’rni of impriHonmont awaidablo three 
iiiipn^oiuiient nnd upwaid^, and does 
nor jrfer to an attempt to ccmmnt any of 
those ofh:i)cos, nor can ati|f he hrouijht 
withm it merely hef-Hiiwr} Liit^piiuiblnijent that 
may he £;i\eii for it extuiidb to tin et; years 
I . [ict up wauls. 

I G LOVER; J . — The }>risoner i n this 
I ease has been convicted under Sec* 
j lioie’ 457, 458, and 51 1 ol the Penal 
(h)dc, and in aocoid;uie(i with Sec- 
ti^)li 75 has hemi sentenced to 
tniiisportation for life, he liaving 
been prcviom-ly concictcd under 
the Penal (hKlc of <l;u'oi(y. 

There ean he iu» doulit, I think, 
of the rnaii^s having la cn (xmolit 
in the act of breaking into a house 
j hy night; Imt' 1 do not eonenr iii 
tljc sentence j^assed l)}*^ the Sessions 
Judge. 

In the first place 1 do not see 
[ how Section 75 applies. That Sec- 
tion refeis io offemas comniitu*J 
and made pnnisliahlc under (duip' 
ter XII. or XVII. of the (^ode 
with imprisonment for three years 
or upwards, and not to an attem])t 
to commit any of those oflences. 
Pi'ual statutes must be strictly 
evui^trucd, and it would not l>e 
right to include Chapter XXITI, 
within the purview of Section 75 
when that Section only mentions 
other Chapters of the Codc; and 
not the one relating to attempts. 
Tlie Sessions Judge has/ I think, 
mistaken the meaning of the words 
of the Section. They seem to me 
clearly to restrict the action of the 
law to cases under Chapters XI L 
and XVII. when the term oi im- 
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awjirilablc is three 
years’ irnprisnniiuHit and upwartlp, 
and Jiot to allow of any case bcin^ 
bron^^'lit within the Section merely 
])ec'anse the punishment that may 
be it extends to three 

A'cars and upwards. 

The prisoner has been convicted 
of attein[)i/ at liousobroakin;^ by 
nii^ht, liaviin.^* niade pro[)aration 
for cauhiiii!;’ hiii-t^ &c,, under Sec- 
tion 4'o8, and llie punishment | 
niiL,dit l;e llu'relVre by Section 51 1 
^ui(*-lialt oi'tho lon<>’e>t prudod pro- 
vided for the suh'^lantive olfonco. 
Now, under Si'etion 458, the liij^di' 
esi- punish men ti .iwa-rdable would 
bo fourteen u_ars^ i imirous impri- 
sonmemt wltl) linc^ so that adinit- 
lin^‘ the cireunnslances of ag^rava- 
tioa in this (?a^c against the prison- 
er, tlie maximum piinisliinent that | 
can be inilicted on liiiii is seven 
years^ rig’oiauis imprisonment. 

1 tlnnk l,hal (lie Sessions Jud"e^s 
sentence should he modified, and 
the prisoner be sentenced to seven 
ycai-rt^ la^oroiis imprisonment. I 
think moreover that this is a sufli- 
cient punishment, bearing in mind 
that the former ollencc tlion<;li 
technically d acuity was really com- 
mitted hy a band of starvine^ men, 
and that food was the thing robbed, 
Kemp, J. — I concur. 


CALCirjTA HIGH COURT. 
The mh Ma?/, 1871, 

Tlie Hon’bic AV". Markby .'uid Komcfili 
Cbiunler Mittor, Jii(hf(‘s. 

Tjie Queen, r5. Giiolam Mahomed 
and otiiors. 

Rioihtfj — Coinmov OhjeeJ. — Peval 
Code, ^"^ecs, 117 and 453. 

It is nccf •asanx bc'f'jre pcrsoiift ojui Ijc run- 
viftrd of ifer , under 8rrs. 4 i / and 

Penal (k)de, to asceitnin rleaily that they 
have taken such a t^liaso in the transaction 
aa will tlicin wltljin the rrimijial 

(diar^o ; and it mu^t apprai on llie evidence, 
that they h.ad .a I'oimiion ohj» rt, wliicli 
coiumon ob]..ct tiny weio to rairy out. 

by unlawful incaua 

Markov, — Tlie charges upon 
which the jiiisoncrs have been con- 
victed in this case arc under Sec- 
lions 147, 1 19, 447, and 453 of the 
Indian Penal Code. Now as to 
the particular parts of the ease 
which might bring the prisoners 
under Sections 447 and 453, I will 
notice that [ireseiiily. It seems to 
us that the most important part of 
this case is to a.scertain how far the 
three prisoners at the bar can be 
made icspoii'-iblo in this case upon 
the ground that they have acted 
with a common object, tliat com- 
mon ohjoct being unlawful or in- 
tended to be accomplished by un- 
lawful means Now the common 
object with wliich the Judge con- 
siders tliat they have acted is (as 
stated hy him) the arrest of the 
men who were supposed to have 
beaten the khansamain the employ 
of Uaptaiu Browne, whose servants 
the prisoners also are. That only 
brings the prisoiUM'S within either 
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117 or 1 1 0, it tliat coniinon 
olijoci was inUiidod to be uarnod 
out by njio ot tbc ijiodos spccilicd 
in S<‘cti(m 1 1-1, nanioly, that lln*y 
intended to arrost persons 

(l>eeans(^ that is the only part of 
tiiat Section which would apply to 
this case) l>y rcsortini;* to some 
orirninal trespass, or liy usini^-soine 
eiiminal fotce. In all casts ofthi^ 
descnj<tion it is no doubt sonn*what 
tlidieult to asctu'iain the pl(*cl^e 
shaie \vhieh e:u ii jaMson takes in 
the ti an-ac'tion, but nevertlieless it 
is nec«*SNai‘y, lad'oie we can coinict 
tlu'x' pii^jiiers, to a^eeitaiii eleaily 
liiat tli<‘y have lalcen Mich a share 
iu this transaction as will hrin^- 
them witliin that criminal charge. 
Now they were, as 1 have said 
belbro, vservaiits ot Caj)tain iirowiie, 
anditappe:iis that ('aptain Browne, 
bein^^ (‘iu*ain|)(*d at the opposite 
side o/ the river to the bazar where 
Lis Ivliaiisama was, received intelli- 
g-ence that his khansama had been 
severely ill-treated, and whether or 
no that was a matter in which the 
khansama may have been to blame, 
as the Judge says, is not important. 
There can be no doubt that Captain 
Browne did receive that informa- 
tion, and that he had no reason to 
doubt that that inlormation was true, 
nor in the inception of the pro- 
ceedings does there seem to be any- 
thing but what was perfectly natu- 
ral and reasonable hi the conduct 
of Captain Browne or his servants. 
All that he did was this; he cross- 
ed over the river accompanied by 


the prisoners. It is very natural 
under the circumstances tliat he 
should have them \yth him, and 
the Judge apjiareritW thinks (and 
we have no reason to doubt that he 
is right) that tiie first intention of 
Captain Browne was to apply to 
the pidico. It appears th:it very 
slmitly afterwards ('apt a in Browne 
and the prisoners n^aehed the other 
side of the rivei', tlie police consta- 
ble Sharalat Khan did come up, 
j and that a large body of persons 
j were collect (‘d who are calbal the 
I bazar jieople, that is, the ])<*oj)le 
hostile to the khansama; that they 
were armed ; tliat they sju'cad 
iu dilTerent diroetions; and that a 
large majoi ity of them went to- 
wards tlie place which is called the 
nail/s cutcherry, where the impor- 
tant part of the occurrence, so far 
as these prisoners are concerned, 
took place. Now the Judge has 
thought it right to make some ob- 
servations upon tlie conduct of Cap- 
tain Browne in coming B> the cut- 
cherry. It is no part of our duty here 
to consider in any way whither 
Captain Browne acted prudently or 
impiudently Our duty is solely 
confined to consideiiiig tlie conduct 
of the pri.soners, and it apjiears to 
me that tlie prisoners in following 
Captain Browne to the cutclierry. 
Captain Browne being at that time 
accompanied by a respf)nsil>le police 
officer, cannot at any rate, what- 
ever opinion a person might form of 
the conduct of Captain Browne, be 
considered as having done anything 
more than what all men might be 
expected to do under the circum- 
stances. They were acting under 
their master^s order, and their 
master was accompanied by a police 
officer. Therefore it cannot for a mo- 
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nu'iit l)e supposed that they could | 
contfinj'lalo that anythiui^ unlaw- . 
fill was to be done by them. There | 
is considerable evidence as to what ! 
took place at the time; but the | 
only evidence which bears in any , 
way upon the chart^es a^^ainst these i 
prisoners is the evidence ol iShaia- , 
tat Kiiaii, the liead-eonstable, and 
tluil evidence has been disbelieved 
in most important particulars by , 
the Judiic biniseir, and inasmuch j 
as even the very small jiait ol it 
whi<‘h relates to the prisoners is 
flail V contradicted by (kiptain 
liiowne, we have not the slii^hte.st 
In'sit alien in acceptin^^ (’aptain 
Browne’s account in prelerence to 
that ot iSharal'at Khan. We have 
uut the least doui)t that the account 
which Ca])taiu IK’owuie has ”iven 
as to what part the prisoners took 
in this mutter is a true account, and 
we entirely accept it. What he 
says is this ; he denies the a‘>Jseition 
of feharatal Khan that his men 
went insid(‘ ; he says that he ijave 
them a sli ict oi der not to i^o iusidr, 
speakiiic^ iu the Persian hini»‘na;;e, 
which they un(]ci’‘^tood ; and that 
lie liirnsclf, lor what lie considenal 
to be sullicieiit reason, did «^o inside 
the bouse, leaxiuj^* bi-* men outside. 
We are not, as 1 have said belore, 
to consider wlu lbor (’aptam Browne 
was rij^bt or wron*; in ooni^ to the 
inside ol the iioiise, and we desire 
it to be distinctly understood that 
we cxpre^s no sort ot 0])inioii one 
way or ibc other on that point. 
The )>oint we have to consider is 
whether Ol no these juisoners have 
committed the olFence with wbieh 
they are now eharijfed. I’akino-, ;is 
1 have already said (and J think 
we iindouhli'iliy ou<^ht lo do so), 
Captain Browne’s account as a true 
oncj it IS perletdly clear llutl these 


peisons never went inside ol this 
hounc at all. Tlu? result is that wo 
liave simply these tacts aoainst 
these persons. Thoy are tho 
vants ot (’aptain Browne, and they 
accompanied their masicr to the 
naii)^s cntcheriy toi the jiuipose, 
a[)parent.iy, of a>si.st i llu* police in 
aricstino* tlui pi rstuis hy wluun the 
kliaiisanui w.»s I hen said to have 
been beaten. 

I It sceiiLS to rue that on that evi- 
dence theie is lu/thin:^- at all o[)i)n 
which w’l) can say that tliiw ha\e 
had any <*onnnoii object, which 
coiunuui obj('^ t tlievMveic ij<*ni^’to 
cany out by any nnlawiul means 
whatever. In all ju-olial>ility, nut 
speaking' tlic laimuaue ot tin* 
country, they ma\ have only <40! 
im]u.Tl<*ct inloi mat i(ui a^ lo what 
was beiiiL;;* doiu,* But their dutj^ 
was to obey their master's order; 
and they tlid so. Whatever 
(’apt am Browne inav liave in- 

j tendeil to do in tbi^ riiatUa-, 
ill all probabiht; , tlie.^i' jtiisons 
^imph lullnwod him in (diedience 
to bi> diiectu'iis. rndci tiie'>eeir- 
enmstanei's tiu'ro is really lu' <‘vi- 
denee ii]jnn wliieh wr* ('an sa\ that 
the\ w (‘U* acting* ivilh a ('oininon 
object Vi hu b they iiittuidtd to cany 
nut by an\ uulawi'ul nu-ans. 'J’ho 
impni iane(‘ < i tin- 1,- 1 h'^, that wdien 
oui n w'c ha \ i‘ icuinx ed an v common 
ui'jcnt .if unla kind, the 
pin-oneis then remain responsible 
only lor the act.- wliieb they actually 
((uornitted them^ehes. Of course, 
if there had Iicjui any common ob- 
jCi't ]u‘o\i‘d i'otween the lavi^e uum- 
i)cr oi peiMuis. railway ]>oliee, kbal- 
lasies. and other jiersons who were 
pie,-(M»l on the spot, and if that 
common (»bjeet liad lieen sliown to 
be an unlawful one, all tln*se per- 
sons would liuvo been yuilty of 
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IjL'iui: members of an unhiwlul 
assembly, and they would have been 
punished for the acts of each other. 
But I do not think that is the case 
here, and tiiereforc we not only get 
rid of all the charges under Sec- 
tions H7 and hid, but as regards 
the other two Sections, 4?47 and 
453, we have the prisoners only 
responsible for the acts which they 
themselves have committed. Now 
even taking the evidence of Sha- 
rafat Khaii, it would be very difli- 
cvilt indeed to convict the prison- 
ers either under Section 447 or 
453. There is nothing to show in 
that evidence that these prisoners 
either committed, or intended to 
commit, any violence at all. But 
as we have said, we have not ae 
cepted that evidence, and we have 
accepted the evidence of Captain 
Browne. Under these circumstances 
neither as regards Sections 147 
and Hi), 447 nor 453, is there any 
evidence at all which can be relied 
on against these prisoners. 

We think therefore that the con 
vietion and sentence as against 
these prisoners must be set aside, 
and that they must be discharged. 

BOMBAY HIGH COURT. 

The %llh March, 1873. 

Reg, versus Jaimal Shiia^van. 
Prevarication — Iniantionally caus^ 
ing interruption to public servant — 
hid. Pen, Code, Sec, — Code of 
Criminal Procedure, Sec, 435. 

Prevarication by a witness may, though it 
not necessariiy, amount to contempt of 
Court within the moaning of Sec. 228 of the 
Indian Penal Coda and Sec. 435 of thu Code 
of Criminal Proceduro. 

This was a reference, under 
Section 290 of the Criminal Pro- 
cedure Code, by G. A. Hobart, 
Session Judge of Khandesh, for the 
orders of the High Court, 


The accused, Jaimal, was con- 
victed by \V. A. Bast, Magistrate 
1st class, uuder Section 2:iB of tlic 
Indian Penal Code, of acting tbo 
time of his Court by prevarnsating 
whilst giving evidence as a witness, 
and fined a sum of Hs. 4. The Se.-.- 
sioii Judge was of opinion that this 
conviction, under tlie ruling iu 
Reg, V. Avbd Bhirran (a), was 
illegal and t)ught to be set aside. 

The retercnce was heard by Mtd- 
vill and Kemball, J.J. 

Per CuKiAM : — The Court is not 
prepared to hold, as a nialior oi' 
law, that no amount of prevarica- 
tion on the part of a witness will 
constitute the oflenec specilied in 
Section 228 of the Indian Penal 
Code; nor does the Court tliink 
that the Judges, w’no decided the 
cases reported at pages 0 and 7 oi 
Volume 4 of tiie Bombay High 
Court Rtiporls, went so far as tins. 
The head notes of those cases sc(nu 
inaccurate. All tliat the dt'cisjons 
show, is that tlie iliuling of tlie 
Magistrate did not clearly sj.ccity 
that there had been an iinerru[»- 
tion. In other words, it wa- Jield, 
not that prcvaricdtion could not 
constitute an inlcrru[)ti!)u, but that 
it was not iiecos.-arily an interrup- 
tion. In the case of LrpLiui v. 
Abdul llahinian (sec stateiiu'ul of 
Crimin d Jtnlings, dated t he IGlh of 
March 1871) it w.as held that pre- 
varication b}^ a witness and j'cin.sal 
to answer a question rniglit amount?' 
to inlcntioual interruption 
the meaning of Section SiiS ol 
Indian Penal Code, and Sc 
103 of the old Code ot Crino? 
Procedure. 

Papers to ho Telurp0 
(a) 4, liom. 11. 0, Rep., Cr* 9*r- 
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beiuir rmnnbers of au unlavvhil 
assembly, and they would have been 
punished i'or the acts of each other. 
But I do not think that is the case 
liere, anti therefore we not only ^ot 
lid of all the ehar”*es under Sec- 
tions J4-7 and liy, but as re^^ards 
the other two Sections, 447 and 
453, we have the prisoners only 
responsible for the acts which they 
themselves have coniinittcd. Now 
even taking* the evidence of Sha- 
rafat Khan, it would be very difli- 
cult indeed to convict the prison- 
ers either under ISection 447 or 
453. There is nothing* to show in 
that evidence that these prisoners 
cither committed, or intended to 
commit, any violence at all. But 
as wc have said, we have not ac- 
cepted that evidence, and wc have 
accepted the evidence of Captain 
Browne. Under these circumstances 
neither as regards Sections 147 
and 1 4*J, 447 nor 453, is there any 
evidence at all which can be relied 
on against these jnisoners. 

We think Iherelbre that thccon- 
vietioii and sentence as against 
these prisoners must he set aside, 
and that they mu^t he discharged. 

BOMBAY mail COURT. 

I'he March y 1373, 

Reg, versus Jaiaiaj. Siira^van. 
I^revarieaCion — Lifcntionally caus- 
ing inUrrupUon to public servant — 
bid. Pen, Code. Sec, 2:^3 — Code of 
Crmiinal Procedure, Sec, 435. 

Prevarication by a witness may, thoujjh it 
tloes not neccHsarily, amount to contem|>t of 
Court witUin the meanin^f of Sr c 22b ol the 
lucliaa Penal Code and Sec. 4135 ot the Code 
of Cl iminal Procedure. 

This was a reference, under 
Section 290 of the Criminal Pro- 
cedure Code, by G. A. Hobart, 
Session Judge of Khandesh, for the 
orders of the High Court, 


The accu.sed, Jaimal, was eon- 
victed by W. A. Bast, Magistrate 
1st class, under Section 223 of the 
Indian Penal Ciide, of waiting the 
time of his Court by fu-evari eating 
whilst giving evidence as a witness, 
and fined a sum of IBs. 4. The 8e.s- 
sion Judge \va> of opinion that this 
conviction, under tin? ruling in 
Reg, V. Aubd Bhlnrdo (a), was 
illegal and ought to he set aside. 

The relerenee was heaid by Mel- 
vill and Kemball, J.J. 

Per CuiUAAi : — The Court is not 
prepared to hold, as a matter of 
hnv, that no amount, of prevarica- 
tion on the part of a \vitne!^.s will 
constitute the ofience speeilied in 
Section 228 of the Indian Penal 
Code; nor does llu* (.^nurt think 
that the Judges, who decided the 
eases reported at pages 0 and 7 of 
Volume 4 of the Bombay High 
Court Rejiorts, went so far as this. 
The liead notes of tho'^e eases seem 
inaccurate. All I bat the deei-^jons 
show, is that I be inuling of the 
Magistrate diil not ch-ariy sjieeii'y 
that thoi’e had Ixaai an interrup- 
tion. In other words, it was held, 
not that prevarication could not 
constitute au interruption, hut- that 
it was not necessarily an interrup- 
tion. In the case of Lcgina v. 
Ahdal Rahivian (seo‘ statement of 
Crimin d K-iiling'^, dated llie ] Glh of 
March 1371) it was held that pre- 
varicatiuii by a witness and rel usal 
to answer a rpiestion might amount 
to intentional interruption within 
the meaning of Section 228 ot the 
Indian Penal Code, and Section 
103 of the old Code of Criminal 
Procedure. 

Papers to be returned. 
(a) 4, Pom. 11. C. Il-ep., Cr. Ca., (i- 










